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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Idaho,  Eastern  Division 

No.  1775 

LA  VERL  JOHNSON  and  JOLEEN  JOHNSON, 

husband  and  wife,  Plaintiffs, 

vs. 

UNION   PACIFIC   RAILROAD   COMPANY,   a 

corporation,  Defendant. 

COMPLAINT 

Plaintiffs  complain  of  the  defendant  and  allege: 

I. 

That  the  plaintiffs  are  residents  of  the  State  of 
Idaho  and  the  defendant  is  a  corporation  of  the 
State  of  Utah;  that  the  matter  in  controversy  ex- 
ceeds, exclusive  of  all  interest  and  costs,  the  sum 
of  $3,000.00. 

II. 

That  at  all  times  herein  mentioned  the  defendant 
was  the  owner  of  and  operating  a  railroad  through 
the  City  of  Pocatello,  County  of  Bannock,  State  of 
Idaho,  hauling  for  hire  passengers,  freight  and 
United  States  mail  from  and  to  different  points 
upon  its  line  of  railroad  in  the  State  of  Idaho. 

III. 

That  on  or  about  November  4,  1950,  at  or  about 
the  hour  of  2:30  o'clock  p.m.  of  said  day,  plaintiff. 
La  Verl  Johnson  received  injuries  hereinafter  de- 
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scribed  by  reason  of  the  negligence,  carelessness  and 
disregard  of  his  rights  by  the  defendant  in  the 
furnishing  of  electrical  energy  and  in  the  operation 
of  an  electrical  substation  located  in  the  City  of 
Pocatello,  County  of  Bannock,  State  of  Idaho. 

lY. 

By  reason  of  the  negligence,  carelessness  and  dis- 
regard of  his  rights  by  the  defendant,  plaintiff.  La 
Verl  Johnson,  was  so  burned  and  maimed  by  elec- 
trical energy  as  to  require  the  amputation  of  both 
of  his  legs  at  the  knee  and  as  to  require  the  am- 
putation of  his  right  arm  at  the  shoulder  socket; 
that  said  plaintiff  was  otherwise  injured  by  the  ex- 
treme shock  to  his  entire  nervous  system  resulting 
from  said  electrical  energy  and  the  amputations. 

Y. 

That  said  plaintiff  was  hospitalized  from  immedi- 
ately following  the  injury  until  on  or  about  the  1st 
day  of  INIarch,  1951;  that  he  was  under  constant 
medical  treatment  and  care  during  said  period  and 
was  required  to  have  large  and  frequent  dosages  of 
drugs;  that  from  on  or  about  March  1,  1951,  until 
on  or  about  October  1,  1952,  said  plaintiff  continued 
imder  medical  care  and  treatment  at  his  home  in 
Pocatello,  Idaho;  that  until  the  late  summer  of 
1951,  said  plaintiff  was  given  continued  and  fre- 
quent dosages  of  drugs  to  alleviate  his  pain  and 
suffering. 

VI. 

That  from  the  date  of  said  injuries,  November 
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4,  1950,  until  on  or  about  the  1st  day  of  July,  1951, 
said  plaintiff  was  under  a  legal  disability,  was  in- 
competent, wholly  unable  to  understand  the  nature 
or  effect  of  his  acts  and  to  manage  his  affairs. 

VII. 

That  at  the  time  of  said  injuries,  the  plaintiff, 
La  Verl  Johnson,  was  in  the  employ  of  the  Pacific 
Fruit  Express  Company  in  Pocatello,  Idaho;  that 
following  the  accident  and  during  the  month  of 
December,  1950,  the  defendant,  through  its  duly  au- 
thorized claim  agents  represented  to  the  plaintiffs 
that  the  plaintiff,  La  Verl  Johnson,  was  entitled  to 
a  settlement  under  the  Workmen's  Compensation 
Laws  of  the  State  of  Idaho  and  that  in  addition 
thereto  another  settlement  would  be  made  by  the 
defendant  herein  and  that  plaintiffs  had  three  years 
in  which  to  file  a  claim  for  damages  if  dissatisfied 
and  that  if  any  considerations  concerning  the  ac- 
cident other  than  compensation  payments  should 
arise  that  plaintiffs  should  contact  the  Union  Pacific 
Railroad  Company  Claim  Agent. 

VIII. 

That,  likewise,  the  defendant  from  time  to  time 
through  October  of  1952,  by  and  through  its  claim 
agents,  duly  authorized,  represented  to  plaintiffs 
that  no  other  and  additional  settlement  to  that  of 
Workmen's  Compensation  could  be  made  until 
plaintiff,  La  Verl  Johnson,  had  a  surgical  healing 
of  his  amputated  legs  and  arm.  That  on  or  about 
July  10,  1951,  the  defendant  through  its  authorized 
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claim  agents,  and  for  the  purpose  of  inducing  the 
phiintiff  to  execute  a  compensation  agreement  with 
the  Pacific  Fruit  Express  Company  represented 
that  an  additional  settlement  by  the  defendant 
would  be  made  upon  the  surgical  healing  of  the  legs 
and  arm  of  plaintiff,  La  Verl  Johnson. 

IX. 

That  following  the  surgical  healing  of  plaintiff. 
La  Verl  Johnson's  legs  and  arm  on  or  about  the  last 
day  of  October,  1952,  the  plaintiffs  not  hearing 
from  the  claim  agent  of  the  defendant  within  a 
reasonable  time  thereafter  with  reference  to  the 
additional  settlement  promised,  as  heretofore  al- 
leged, that  plaintiffs  should  receive,  attempted  to 
learn  what  settlement  was  to  be  made;  that  plain- 
tiffs were  then  informed  no  settlement  would  be 
made  by  the  Union  Pacific  Railroad  Company, 
Plaintiffs  further  allege  that  they  are  now  advised 
the  defendant  will  plead  the  statute  of  limitations 
of  the  State  of  Idaho  as  a  bar  to  the  action  of 
plaintiffs. 

X. 

Plaintiffs  allege  they  were  lulled  into  a  false 
sense  of  security  by  the  promises,  representations, 
and  the  assurances  of  the  defendant,  as  aforesaid; 
that  plaintiffs  relied  upon  such  representations  and 
assurances  and  forebore  to  sue,  and  that  now  to 
permit  the  defendant  to  deny  liability  solely  on  the 
ground  that  plaintiffs'  action  was  not  instituted 
within  the  two  years  statute  of  limitations  of  the 
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State   of  Idaho   would   operate   as   a   fraud  upon 
plaintiffs. 

XI. 

Plaintiffs  allege  further  that  the  herein  recited 
conduct  of  the  defendant,  by  its  authorized  claim 
agents,  obstructed  the  investigation  and  prosecution 
of  plaintiffs'  action  against  the  defendant  and  that 
the  time  that  such  obstruction  continued  can  not  be 
computed  as  any  part  of  the  time  within  which 
plaintiffs  right  of  action  was  required  to  be  in- 
stituted. 

XII. 

Plaintiffs  further  allege  that  in  accordance  with 
the  allegations  contained  in  Paragraph  VIII  hereof, 
plaintiff.  La  Verl  Johnson,  was  incompetent  and 
under  a  legal  disabiliity  and  that  the  time  of  such 
disability,  to  wit,  between  the  date  of  said  accident 
until  on  or  about  the  1st  day  of  July,  1951,  does  not 
form  a  part  of  the  time  limit  for  the  commence- 
ment of  this  action  against  defendant. 

XIII. 

That  at  the  date  of  the  accident  plaintiff.  La  Verl 
Johnson,  was  an  able  bodied  man  of  the  age  of  23 
years  earning  approximately  $300.00  per  month; 
that  by  reason  of  the  acts  of  the  defendant,  plain- 
tiff. La  Verl  Johnson,  has  suffered  permanent  and 
lasting  injuries  and  a  total  loss  of  income,  all  to 
plaintiffs'  damage  in  the  sum  of  $300,000.00. 

Wherefore,  plaintiffs  pray  damages  in  the  sum  of 
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$300,000.00,  all  costs  of  suit,  and  such  other  ad- 
ditional relief  as  to  the  Court  appears  proper. 

/s/  B.  W.  DAVIS,  by  GRP, 

/s/  GEORGE  R.  PHILLIPS, 

/s/  LOUIS  F.  RACINE,  JR.,  by  GRP 

Plaintiffs  hereby  request  a  trial  by  jury. 

[Endorsed] :   Filed  March  20,  1953. 


[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  Above  Named  Defendant: 

You  are  hereby  siunmoned  and  required  to  serve 
upon  plaintiffs'  attorneys,  whose  addresses  are 
Poeatello,  Idaho,  an  answer  to  the  complaint  which 
is  herewith  served  upon  you,  within  twenty  days 
after  service  of  this  Summons  upon  you,  exclusive 
of  the  day  of  service.  If  you  fail  to  do  so,  judg- 
ment by  default  will  be  taken  against  you  for  the 
relief  demanded  in  the  complaint. 

Dated:  March  20,  1953. 

[Seal]  /s/  ED.  M.  BRYAN, 

Clerk  of  the  Court 
/s/  By   LONA  MAUSER, 
Deputy 

Marshal's  Return  on  Service  of  Writ  attached. 

[Endorsed] :  Filed  April  2,  1953. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  OF  MAY  11,  1953 

Comes  now  L.  H.  Anderson,  counsel  for  the  de- 
fendant and  B.  W.  Da^ds,  counsel  for  the  plaintiff. 

The  defendant,  through  its  said  counsel,  withdrew 
the  Motion  to  Dismiss  the  Complaint.  There  being 
no  objections,  the  defendant  was  given  60  days  to 
answ^er. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  MAY  18,  1953 

This  cause  came  on  regularly  this  date  in  open 
Court  on  ol^jections  to  plaintiff's  interrogatories; 
B.  W.  Davis,  George  B.  Phillips,  and  L.  F.  Racine 
appearing  on  behalf  of  the  plaintiff,  and  L.  H. 
Anderson  appearing  for  the  defendant.  After  hear- 
ing counsel,  the  plaintiff  was  ordered  to  answer 
interrogatory  No.  1,  and  the  objection  was  sus- 
tained as  to  the  remainder  of  the  interrogatories. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  and  answering  plain- 
tiffs' complaint  filed  herein,  admits,  denies  and  al- 
leges as  follows : 

First  Defense 

I. 

Admits  the  allegations  of  paragraphs  I  and  II. 
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II. 

Denies  the  allec^ations  of  paragraphs  YI,  VIII, 
TX,  X,  XI  and  XII. 

III. 

Answering  paragraph  III,  admits  that  on  or 
al)out  November  4,  1950,  at  approximately  2 :30  p.m., 
of  said  day,  LaVerl  Johnson  was  injured  in  the 
City  of  Pocatello,  Bannock  County,  Idaho;  and 
denies  each  and  every  other  allegation  in  said  para- 
graph III. 

IV. 

Answering  paragraph  IV,  admits  that  LaVerl 
Johnson  was  so  injured  by  electrical  energy  as  to 
require  the  amputation  of  his  legs  six  inches  below 
the  knees,  and  the  amputation  of  his  right  arm  three 
inches  below  the  head  of  the  humerus,  and  denies 
each  and  every  other  allegation  in  said  paragraph. 

V. 

Answering  paragraph  V,  admits  that  immediately 
following  his  injuries  LaVerl  Johnson  was  hospital- 
ized and  that  he  then  and  for  some  time  thereafter 
received  medical  and  surgical  treatment;  alleges 
that  this  defendant  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  each  and  every  other  allegation  in  said  para- 
graph V. 

VI. 

Answering  paragraph  VII,  admits  that  LaVerl 
Johnson  was  in  the  employ  of  the  Pacific  Fruit  Ex- 
press Company,  a  corporation;  denies  each  and 
every  other  allegation  in  said  paragraph  VII;  al- 
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leges  that  the  said  LaVerl  Johnson  received  his  in- 
juries in  the  course  of  his  employment  solely  with 
the  Pacific  Fruit  Express  Company,  a  corporation. 

VIII. 

Answering  paragraph  XIII,  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  allegation  that  at 
the  date  of  the  accident  LaVerl  Johnson  was  an 
able  bodied  man  of  the  age  of  twenty- three  years, 
earning  approximately  $300.00  per  month,  or  the 
amoimt  of  his  earnings  per  month  in  whatever 
amount;  denies  that  by  reason  of  any  acts  of  this 
defendant  LaVerl  Johnson  has  suffered  permanent 
and/or  lasting  injuries,  and/or  a  total  loss  of  in- 
come to  plaintiffs'  damage  in  the  sum  of  $300,000.00, 
or  in  any  sum  of  money  whatsoever. 

Second  Defense 
The  right  of  action  set  forth  in  the  complaint 
did  not  accrue  within  two  years  next  before  the 
commencement  of  this  action  and  the  claim  is  there- 
fore barred  by  the  provisions  of  Subdivision  4  of 
Section  5-219  Idaho  Code. 

Third  Defense 
Any  injuries  sustained  or  suffered  by  the  plain- 
tiff LaVerl  Johnson  at  the  time  and  place  and  on 
the  occasion  mentioned  in  the  complaint  were 
caused  in  whole  or  in  part,  or  were  contributed  to, 
by  the  negligence  or  fault  or  want  of  care  of  the 
said  LaVerl  Johnson,  and  not  by  any  negligence 
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or  fault  or  want  of  care  on  the  part  of  this  de- 
fendant. 

Fourth  Defense 
The  work  in  whicli  LaVerl  Johnson  was  engaged 
at  the  time  and  place  of  the  occurrence  complained 
of  in  plaintiffs'  complaint  had  certain  risks  incident 
thereto,  which  were  obvious  and  well  known  to 
LaVerl  Johnson  at  all  the  times  he  was  engaged  in 
said  work  and  also  when  he  first  entered  thereon, 
and  those  risks  were  assumed  by  him,  and  whatever 
injuries  and  illnesses  he  received  in  doing  the  said 
work  and  which  are  complained  of  by  the  plaintiffs 
herein,  arose  from  and  were  caused  by  those  risks 
thus  assmned  by  him. 

Wherefore,  this  defendant  prays  that  the  plain- 
tiffs take  nothing  by  reason  of  their  complaint  and 
that  it  go  hence  without  day  and  with  its  costs. 

/s/  BRYAN  P.  LEVERICH, 
/s/  L.  H.  ANDERSON, 
/s/  E.  H.  CASTERLIN, 
/s/  E.  C.  PHOENIX, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  July  10,  1953. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  9,  1953 

This  cause  came  regularly  on  this  date  in  open 
court  for  hearing  on  plaintiffs'  objections  to  in- 
terrogatories, plaintiif  s'  motion  to  produce,  and  mo- 
tion of  the  Pacific  Fruit  Express  Company  to  in- 
tervene as  plaintiff. 

After  hearing  respective  counsel,  the  motion  to 
produce  was  overruled;  the  motion  for  intervention 
was  granted  for  the  purpose  of  the  Pacific  Fruit 
Express  Company  to  file  a  claim  in  and  for  any 
apportionment  for  an  award  that  may  be  obtained. 
It  was  ordered  that  any  information  not  now  cov- 
ered by  the  Court's  order  of  September  2,  1953  be 
furnished  within  the  next  few  days. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  18,  1953 

This  cause  came  on  for  trial  before  the  Court 
and  a  jury,  Messrs.  Louis  F.  Racine,  Jr.  and  G-eorge 
R.  Phillips  appearing  as  counsel  for  plaintiffs,  and 
Messrs.  L.  II.  Anderson  and  E.  H.  Casterlin  ap- 
pearing for  the  defendant. 

Upon  motion  of  L.  F.  Racine,  Jr.,  one  of  counsel 
for  plaintiffs,  it  was  ordered  that  the  complaint  be 
amended  at  paragraph  6,  page  2  to  read  November 
4,  1950  instead  of  March  5,  1950. 
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The  Clerk,  under  directions  of  the  Court,  pro- 
ceeded to  draw  from  the  jury  box  the  names  of 
twelve  persons,  one  at  a  time,  written  on  separate 
slips  of  paper,  to  secure  a  jury.  Mabel  Hartley  and 
Lydia  Bybee,  whose  names  were  so  drawn,  were 
excused  for  cause;  Mrs.  O.  W.  Peterson  and  Mary 
E.  Randall,  whose  names  were  also  drawn,  were 
excused  on  the  plaintiffs'  peremptory  challenge; 
and  Hazel  Peterson,  whose  name  was  likewise 
drawn,  was  excused  on  the  defendant's  peremptory 
challenge. 

Following  are  the  names  of  the  persons  whose 
names  were  drawn  from  the  jury  box,  who  were 
sworn  and  examined  on  voir  dire,  found  duly  quali- 
fied and  who  were  accepted  by  the  parties  to  com- 
plete the  panel  of  the  jury,  to-wit: 

Wayne  E.  Bird,  Max  Bartschi,  Roy  E.  Taylor, 
Fred  S.  Haines,  Orvin  Wennergren,  Boyd  Keele, 
Willis  W.  Williams,  Bert  E.  Taylor,  Mrs.  Jack 
Sauor,  Tda  Christensen,  Lorin  Ashliman,  D.  C. 
Buxton. 

The  Court  directed  that  two  jurors,  in  addition 
to  the  panel,  be  called  to  sit  as  alternate  jurors. 
Thereupon,  the  names  of  George  Hancock  and 
Donna  Heileson  were  drawn  from  the  jury  box, 
and  on  being  sworn  and  examined  on  voir  dire,  were 
found  duly  qualified,  and  were  accepted  by  counsel 
for  the  respective  parties. 

The  jury  panel  and  the  alternate  jurors  were 
sworn  to  well  and  truly  try  the  cause  at  issue  and  a 
true  verdict  render. 
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After  a  statement  of  plaintiffs'  cause  by  counsel, 
Mrs.  Joleen  Johnson  was  sworn  and  examined  as  a 
witness  on  the  part  of  plaintiffs,  and  other  evidence 
was  introduced. 

After  admonishing  the  jury,  the  Court  excused 
them  to  10  o'clock  a.m.,  Thursday,  November  19th, 
and  continued  the  trial  to  that  time. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  19,  1953 

This  cause  came  on  for  further  trial  before  the 
Court  and  jury,  counsel  for  the  respective  parties 
being  present,  it  was  agreed  that  the  jury  panel 
and  the  alternate  jurors  were  all  present. 

Mrs.  Joleen  Johnson  was  recalled  and  further 
examined,  Patricia  E.  Brown,  Dow  B.  Peterson, 
Mrs.  Vesta  Johnson,  Nola  Murphy,  R.  K.  Hart, 
Violet  Rae  Waldron,  H.  P.  Stearm  and  LaVerl 
A.  Johnson  were  called  and  further  examined,  as 
witnesses  on  the  part  of  the  plaintiff,  and  docu- 
mentary evidence  was  introduced. 

The  depositions  of  LaVerl  Johnson  and  Joleen 
Johnson  was  published  upon  order  of  the  Court. 

After  admonishing  the  jurors,  the  Court  excused 
them  to  10  o'clock  a.m.,  Friday,  November  20,  1953, 
and  continued  the  trial  to  that  time. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  20,  1953 

This  cause  came  on  for  further  trial  before  the 
Court  and  jury,  counsel  for  the  respective  parties 
being  present,  it  was  agreed  that  the  jury  panel 
and  the  alternate  jurors  were  all  present. 

Comes  now  E.  H.  Casterlin,  one  of  counsel  for 
the  defendant,  and  moves  the  Court  for  an  order 
striking  defendant's  second  defense  of  the  Answer 
and  striking  Exhibits  1  to  12  inclusive.  The  Court 
being  advised  in  the  premises,  ordered  the  second 
defense  of  the  Answer  stricken  and  all  exhibits 
stricken  except  the  hospital  records  of  the  plaintiff, 
being  Nos.  9  to  12  inclusive. 

Irving  J.  Eskelson  was  sworn  and  examined  as 
a  witness  on  the  part  of  the  plaintiff. 

After  admonishing  the  jurors,  the  Court  excused 
them  to  10  o'clock  a.m.,  Monday,  November  23,  1953, 
and  continued  the  trial  to  that  time. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  23,  1953 

This  cause  came  on  for  further  trial  before  the 
Court  and  jury,  counsel  for  the  respective  parties 
being  present,  it  was  agreed  that  the  jury  panel  and 
the  alternate  jurors  were  all  present. 

Tony  Tofenelli,  Milio  Tofenelli,  Guy  McClellan, 
Milton  T.   Sargent,  David  John  Nelson,  Earl  R. 
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Gilbert,  Harold  W.  Rising,  Elmer  V.  Smith  and 
Harold  A.  Slioup  were  sworn  and  examined  and 
LaVerl  Johnson  was  recalled  and  further  examined 
on  the  part  of  the  plaintiffs,  and  other  evidence 
was  introduced. 

After  admonishing  the  jurors,  the  Court  excused 
them  to  10  o'clock  a.m.,  Tuesday,  November  24, 
1953,  and  continued  the  trial  to  that  time. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  24,  1953 

This  cause  came  on  for  further  trial  before  the 
Court  and  jury,  counsel  for  the  respective  parties 
being  present,  it  was  agreed  that  the  jury  panel 
and  the  alternate  jurors  were  all  present. 

At  this  time  the  Court  ordered  that  plaintiffs' 
exhibits  Nos.  1  to  8  inclusive  be  and  the  same 
hereby  are,  stricken  and  withdrawn  from  the  record. 

Here  the  plaintiff  rests. 

After  a  statement  of  defendant's  cause  by  coun- 
sel. Earl  R.  Gilbert,  Harold  R.  Arter,  Harry  C. 
Meyer,  Hubert  Brennan,  Harold  A.  Shoup,  J.  E. 
Johnson,  Melvin  Judge  and  Alvin  C.  Taylor  were 
sworn  and  examined  as  witnesses  on  the  part  of  the 
defendant,  and  other  evidence  was  introduced. 

After  admonishing  the  jury,  the  Court  excused 
them,  and  continued  the  trial  of  this  case  to  10 
o'clock  a.m.,  Wednesday,  November  25,  1953. 


18         Union  Pacirfic  Railroad  Company  vs. 
[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  NOV.  25,  1953 

This  cause  came  on  for  further  trial  before  the 
Court  and  jury,  counsel  for  the  respective  parties 
being  present,  it  was  agreed  that  the  jury  panel 
and  the  alternate  jurors  were  all  present. 

Hubert  Brennan  was  recalled  and  further  ex- 
amined as  a  witness  on  the  part  of  the  defendant, 
and  here  the  defendant  rests  and  both  sides  close. 

Both  sides  having  closed,  comes  now  the  defend- 
ant and  moves  the  Court  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant  and  against  the 
plaintiif.  The  motion  was  by  the  Court  denied. 

The  cause  was  argued  before  the  jury  by  coimsel 
for  the  respective  parties,  after  which  the  Court 
instructed  the  jury. 

The  Court  discharged  the  alternate  jurors,  and 
the  jury  panel  retired  in  charge  of  bailiffs,  duly 
sworn,  to  consider  of  their  verdict.  While  the  jury 
w^as  still  out,  the  Marshal  was  directed  to  provide 
them  with  supper  at  the  expense  of  the  United 
States. 

On  the  same  day  the  jury  returned  into  court, 
counsel  for  the  respective  parties  being  present, 
whereupon  the  jury  presented  their  written  verdict, 
which  was  in  the  words  following: 

[Title  of  Court  and  Cause.] 

Verdict 
"We,  the  jury  in  the  above  entitled  cause,  find 
for  the  plaintiffs,  and  against  the  defendant,  and 
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assess  damages  against  the  defendant  in  the  sum 
of  $225,000.00. 

Owan  Wennergren,  Foreman." 

The  verdict  was  recorded  in  the  presence  of  the 
jury  and  then  read  to  them  and  they  each  con- 
firmed the  same. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury  in  the  above  entitled  cause,  find  for 
the  plaintiffs,  and  against  the  defendant,  and  assess 
damages  against  the  defendant  in  the  sum  of 
$225,000.00. 

/s/  OWAN  WENNERGREN, 
Foreman 

[Endorsed] :  Filed  November  25,  1953. 


In  the   United   States   Court  for  the   District   of 
Idaho,  Eastern  Division 

No.  1775 

LA  VERL  JOHNSON  and  JOLEEN  JOHNSON, 

husband  and  wife.  Plaintiffs, 

vs. 

UNION   PACIFIC   RAILROAD   COMPANY,   a 

corporation.  Defendant. 

JUDGMENT 

This  cause  came  on  for  trial  before  the  Court 
and  a  jury,  both  parties  appearing  by  counsel,  and 
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the  issues  having  been  duly  tried  and  the  jury  hav- 
ing rendered  a  A-erdict  for  plaintiffs  in  the  sum  of 
$225,000.00, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  plaintiffs  recover  of  defendant  the  sum  of 
$225,000.00  with  interest  at  the  rate  of  6%  per 
annum,  and  their  costs  of  action,  and  that  plaintiffs 
have  execution  therefor. 

Witness  The  Honorable  Chase  A.  Clark,  Judge  of 
said  court,  and  the  seal  thereof,  this  25th  day  of 
November,  1953. 

[Seal]  /s/  ED.  M.  BRYAN, 

Clerk 

[Endorsed] :  Filed  November  25,  1953. 


[Title  of  District   Court  and  Cause.] 

MOTION  FOR  JUDGMENT  NOTWITH- 
STANDING THE  VERDICT  AND  MOTION 
FOR  NEW  TRIAL 

Comes  now  the  Union  Pacific  Railroad  Company, 
a  corporation,  and  moves  the  court  to  set  aside  the 
verdict  of  the  jury  and  to  enter  judgment  in  favor 
of  the  defendant  in  accordance  with  its  Motion  for 
Directed  Verdict;  or,  if  the  foregoing  Motion  be 
denied,  to  set  aside  the  verdict  and  the  judgment 
entered  thereon  and  grant  the  defendant  a  new  trial 
as  to  all  issues,  for  the  following  reasons: 
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I. 

The  evidence  is  wholly  insufficient  to  justify  the 
verdict. 

II. 

The  evidence  is  insufficient  to  justify  the  verdict 
in  the  following  respects — 

(a)  There  is  no  substantial  evidence  that  LaYerl 
Johnson  received  the  injuries  described  in  the  com- 
plaint by  reason  of  the  negligence,  carelessness  or 
disregard  of  his  rights  by  the  defendant  in  the 
furnishing  of  electrical  energy  or  in  the  operation 
of  an  electrical  substation  as  alleged  in  paragraph 
II  of  plaintiffs  complaint,  or  in  any  other  respect 
whatsoever. 

(b)  There  is  no  substantial  evidence  that  any  of 
the  acts  of  the  defendant  were  the  proximate  causo 
of  LaVerl  Johnson's  injuries. 

III. 

The  evidence  shows  that  the  sole  proximate  cause 
of  the  plaintiff  LaVerl  Johnson's  injuries  was  the 
negligence  of  one  H.  O.  Johnson,  Assistant  Plant 
Manager  of  the  Pacific  Fruit  Express  Company,  in 
giving  one  of  two  keys,  both  of  which  were  in  his 
exclusive  possession  and  control,  to  LaVerl  Johnson, 
thereby  permitting  the  latter,  a  person  inexperi- 
enced in  working  with  high  voltage  electrical  cur- 
rent, to  enter  alone  and  unaccompanied  by  any 
experienced  electrician  the  substation  enclosure 
housing  three  transformers  which  had  been  de-en- 
ergized and  a  bank  of  four  lightning  arrestors,  one 
neutral,  which  had  not  been  de-energized,  and  in  in- 
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structing:  and  directing  the  said  plaintiff  to  paint 
wires  therein  and  at  which  time  and  place  the  said 
plaintiff  came  in  contact  with  one  of  the  said  light- 
ning arrestors  resulting  in  his  injuries;  and  at 
which  time  and  place  the  said  keys,  enclosure  and 
electrical  equipment  located  therein  were,  and  at 
all  times  theretofore  had  been,  owned,  controlled, 
managed  and  operated  solely  and  exclusively  by  the 
Pacific  Fruit  Express  Company,  a  corporation,  and 
its  officers,  agents  and  employees;  and  at  which 
time  and  place  the  said  transformers  and  arrestors 
were  not,  and  at  all  times  prior  thereto  had  not 
been,  defective  in  any  degree  whatsoever  or  hazard- 
ous^ to  a  greater  degree  than  normally  inherent  to 
the  equipment  itself. 

IV. 
Excessive  damages. 

V. 

Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion,  prejudice,  caprice 
or  sympathy. 

VI. 

The  verdict  is  so  excessive  that  it  shocks  the  sense 
of  justice  and  shows  an  utter  disregard  for  the  in- 
structions of  the  court. 

VII. 

The  verdict  is  against  law  for  the  reasons  herein- 
above stated. 

VIII. 

The  court  erred  in  permitting  plaintiffs'  witness 
Elmer  V.  Smith  to  testify  over  defendant's  objec- 
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tion  to  the  duty  of  one  furnishing  electricity  to 
others  for  the  reasons  stated  in  said  objection. 

IX. 

The  court  erred  in  denying  defendant's  Motion  to 
direct  a  verdict  in  its  favor  at  the  close  of  all  of 
the  evidence. 

X. 

The  court  erred  in  giving  the  second  sentence  of 
the  following  Instruction  No.  14: 

"The  general  rule  of  law  is  that  where  one  furn- 
ishing and  supplying  electricity  for  a  valuable  con- 
sideration, merely  transmits  its  electrical  current 
from  its  line  to  the  consumer's  wires,  which  it  did 
not  install  and  does  not  control,  it  has  no  duty  to 
insupct  such  wires  and  is  not  liable  for  injuries 
caused  by  defects  in  them.  However,  where  the 
Company  knows  of  any  defects  or  by  the  exercise 
of  ordinary  care  required  of  a  company  dealing  in 
electricity,  would  know  of  such  defects,  its  duty  is 
to  stop  and  not  to  send  its  deadly  current  to  the 
defective  appliance  or  equipment  of  the  consmner 
or  to  and  through  defective  electrical  apparatus 
and  it  is  liable  for  injuries  to  person  or  property 
caused  by  a  breach  of  this  duty." 

For  the  following  reasons — 

(a)  The  same  is  not  the  law  applicable  to  the 
facts  in  this  case. 

(b)  There  is  no  evidence  of  any  "defects"  in  the 
electrical  equipment  or  that  the  same  is  "defective 
electrical  apparatus". 
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(c)  There  is  no  evidence  that  the  defendant  was 
"dealing  in  electricity". 

(d)  The  expression  "deadly  current"  constitutes 
undue  emphasis  prejudicing  defendant's  substantial 
rights. 

XI. 
The  court  erred  in  giving  the  fourth  and  last 
sentence  of  Instruction  No.  16,  which  reads  as  fol- 
lows : 

"With  respect  to  knowledge  on  the  part  of  an 
acent  which  may  be  imputed  to  his  principal,  the 
law  is  that  relevant  knowledge  may  be  acquired  by 
an  agent,  either  before  the  time  of  his  employment 
or  after  he  becomes  agent.  The  important  matter  is 
not  how  the  agent  acquired  the  knowledge,  but 
whether  or  not  he  had  the  knowledge  when  it  be- 
came relevant  in  his  work  for  the  principal.  If  the 
agent  has  the  information  in  mind  at  the  time  it 
becomes  relevant  in  his  work,  the  principal  is  bound 
equally  where  the  knowledge  was  acquired  privately 
by  the  agent  as  where  he  obtained  it  while  acting 
as  such  agent.  Therefore  where  the  agents  of  a  com- 
pany supplying  an  electric  current  had  or  should 
have  had  knowledge  of  a  hazardous  and  dangerous 
condition  of  wiring  and  appliances  maintained  by 
a  customer,  and  continued  to  furnish  such  current 
mth  such  knowledge,  if  injury  occurs  by  reason  of 
such  hazardous  condition  the  company  is  liable  for 
injuries  occurring  as  the  proximate  result  of  furn- 
ishing such  current." 
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For  the  following  reasons: 

(a)  The  same  is  not  the  law  applicable  to  the 
facts  in  this  case. 

(b)  There  is  no  evidence  that  the  defendant  is 
"a  company  supplying  electrical  current". 

(c)  There  is  no  evidence  that  the  Pacific  Fruit 
Express  Company  is  "a  customer  of  the  defendant" 
with  respect  to  electrical  current. 

(d)  There  is  no  evidence  that  the  electrical  wir- 
ing and  appliances  were  hazardous  and  dangerous 
to  any  degree  ])eyond  that  normally  inherent  to  the 
same. 

XII. 

The  court  erred  in  giving  Instruction  No.  20, 
reading  as  follows: 

*'If  from  the  preponderance  of  the  evidence,  you 
believe  that  at  the  time  of  the  alleged  injury  to 
LaVerl  Johnson,  the  defendant.  Union  Pacific  Rail- 
road Company,  was  furnishing  electricity  to  the 
Pacific  Fruit  Express  Company  for  a  valuable  con- 
sideration and  that  the  said  Union  Pacific  Railroad 
Company  was  advised  of  or  by  the  exercise  of  or- 
dinary care  the  Union  Pacific  could  have  and  should 
have  known  of  the  conditions  that  existed  at  tlie 
substation  on  the  date  of  the  accident,  and  you 
further  find  that  such  conditions  were  dangerous 
and  hazardous  to  life  and  property  and  that  the 
Union  Pacific  Railroad  Company  continued  to 
furnish  high  voltage  electricity  through  said  lines 
and  into  said  substation  and  that  as  a  proximate 
cause  thereof  LaVerl  Johnson  was  injured,  then  the 
defendant  was  negligent." 
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For  the  following  reasons: 

(a)  The  same  is  not  the  law  applicable  to  the 
facts  in  this  case. 

(b)  There  is  no  evidence  that  the  defendant  was 
"furnishing  electricity  to  the  Pacific  Fruit  Express 
Company  for  a  valuable  consideration". 

(c)  There  is  no  evidence  that  the  "conditions 
were  dangerous  and  hazardous  to  life  and  property" 
to  any  degree  beyond  that  normally  inherent  to  the 

same. 

XIII. 

The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  6  reading  as  follows: 

If  you  find  from  the  evidence  in  this  case  that 
after  the  substation  was  constructed  that  it  was 
turned  over  to  and  accepted  by  the  Pacific  Fruit 
Express  Company  who  thereafter  owned,  operated 
or  controlled  it,  then  you  are  instructed  that  the 
defendant  Railroad  Company  in  this  case,  by  merely 
furnishing  electricity  to  such  substation,  can  not  be 
held  responsible  for  the  injuries  to  LaVerl  Johnson. 

XIV. 

The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  7  reading  as  follows: 

If  you  find  that  plaintiff  LaVerl  Johnson  sus- 
tained his  injuries  solely  and  proximately  by  reason 
of  someone  at  the  Pacific  Fruit  Express  Company 
not  pulling  the  switch  to  cut  off  the  power  to  the 
lightning  arrestors  or  that  no  one  at  the  Pacific 
Fruit  Express  Company  warned  LaVerl  Johnson 
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that  the  power  had  not  been  cut  off  to  the  lightning 
arrestors  then  the  plaintiffs  are  not  entitled  to  re- 
cover and  your  verdict  should  be  for  the  defendant. 
In  other  words,  the  defendant  Union  Pacific  Rail- 
road Company  cannot  be  held  liable  for  any  acts  or 
conduct  on  the  part  of  the  Pacific  Fruit  Express 
Company,  its  agents,  servants  or  employees. 

XV. 

The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  8  reading  as  follows: 

If  you  find  that  the  injuries  to  the  plaintiff  La- 
Verl Johnson  were  caused  by  the  method  of  opera- 
tion or  the  failure  to  properly  operate  said  sub- 
station by  the  Pacific  Fruit  Express  Company  and 
because  of  that  the  plaintiff  LaVerl  Johnson  was 
injured,  then  you  are  instructed  that  the  action  or 
non-action  of  the  Pacific  Fruit  Express  Company 
was  the  active,  independent,  intervening  cause  and 
hence  the  proximate  cause  of  the  resulting  injury 
to  the  plaintiff  LaVerl  Johnson  and  your  verdict 
must  be  in  favor  of  the  defendant. 

XVI. 

The  court  erred  in  refusing  to  submit  to  the  jury 
defendant's  Special  Interrogatory  No.  1  reading  as 
follows : 

If  you  return  a  verdict  in  favor  of  the  plaintiffs 
state  how  and  in  what  manner  you  find  that  the 
defendant  Union  Pacific  Railroad  Company  was 
negligent. 
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Dated  this  5th  day  of  December,  1953. 

/s/  BRYAN  P.  LEVERICH, 
/s/  L.  H.  ANDERSON, 
/s/  E.  H.  CASTERLIN, 
/s/  E.  C.  PHOENIX, 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  December  5,  1953. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  DEC.  9,  1953 

This  cause  came  on  for  hearing  on  Motion  to 
Amend  Judgment,  and  Motion  for  Judgment  Not- 
\Yithstanding  the  Verdict  and  Motion  for  New  Trial, 
plaintiffs  being  represented  by  Messrs.  B.  W.  Davis, 
L.  F.  Racine,  Jr.,  and  George  R.  Phillips;  L.  H. 
Anderson,  Esquire,  representing  the  defendant ;  and 
Milton  Zener,  Esquire,  representing  the  intervenor, 
Pacific  Fruit  Express  Company. 

Upon  application  of  counsel  for  the  Union  Pacific 
Railroad  Company,  it  was  ordered  that  hearing  on 
the  Motion  for  Judgment  Notwithstanding  the  Ver- 
dict and  Motion  for  New  Trial  be  continued  with 
the  understanding  that  the  Union  Pacific  Railroad 
Company  file  their  brief  30  days  after  they  are  fur- 
nished with  a  copy  of  the  transcript,  plaintiff  to 
have  30  days  thereafter  to  file  their  brief,  and  de- 
fendant 15  days  to  reply.  After  briefs  are  sub- 
mitted the  matter  may  be  set  for  oral  argument. 

It  was  ordered  that  the  Pacific  Fruit  Express 
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Company  have  30  days  after  transcript  is  furnished 
to  file  brief  on  the  Motion  to  Amend  Judgment, 
plaintiff  to  have  30  days  to  answer  and  Pacific 
Fruit  Express  Company  15  days  to  reply. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  JUNE  21,  1954 

This  cause  came  on  for  oral  argument  on  Motion 
for  Judgment  Notwithstanding  Verdict  and  Motion 
for  New  Trial,  L.  H.  Anderson,  Esquire,  appearing 
as  counsel  for  defendant,  and  Messrs.  B.  W.  Davis, 
George  R.  Phillips  and  Louis  F.  Racine,  Jr.,  ap- 
pearing as  counsel  for  plaintiffs. 

After  hearing  argument  of  counsel,  the  Court 
took  the  matter  under  advisement. 


In  the  United  States  District  Court  for  the  District 
of  Idaho,  Eastern  Division 

No.  1775-E 

LA  VERL  JOHNSON  and  JOLEEN  JOHNSON, 
husband  and  wife.  Plaintiffs, 

vs. 

UNION   PACIFIC   RAILROAD   COMPANY,   a 

corporation.  Defendant, 

PACIFIC  FRUIT  EXPRESS  COMPANY,  a  cor- 
poration. Applicant  for  Intervention. 

AMENDED  JUDGMENT 

This  cause  having  heretofore  come  on  for  trial 
before  the  Court  and  the  jury,  all  parties  appear- 
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ing  by  Counsel,  and  the  issues  having  been  fully  tried 
and  the  jury  having  rendered  a  verdict  for  the 
Plaintiffs  in  the  amount  of  Two  Hundred  Twenty- 
five  Thousand  and  no/100  Dollars,  ($225,000.00)  ; 

That  subsequent  to  the  rendering  of  such  verdict 
for  the  Plaintiffs,  the  Intervenor,  Pacific  Fruit  Ex- 
press Company,  a  corporation,  having  filed  its  Mo- 
tion to  Amend  Judgment  in  accordance  with  the 
Complaint  of  Intervention,  and  the  Stipulations  of 
Counsel  heretofore  entered  into  in  respect  to  the 
said  Complaint  of  Intervention,  and  that  said  Mo- 
tion to  Amend  Judgment  ha^dng  been  granted; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  Plaintiffs  recover  from  the  Defendant  the 
sum  of  Two  Hundred  Twenty-five  Thousand  and 
no/100  Dollars  ($225,000.00)  with  interest  at  the 
rate  of  Six  Percent  (6%)  per  annum,  and  the  costs 
of  action,  and  that  the  Plaintiffs  have  execution 
therefor;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  Intervenor,  Pacific  Fruit  Express  Com- 
pany, a  corporation,  is  entitled  to  and  shall  be  paid 
from  the  proceeds  of  such  Judgment  upon  payment 
tliereof  the  sum  of  Five  Thousand  Five  Hundred 
and  26/100  Dollars  ($5,559.26)  with  interest  at  the 
rate  of  Six  Percent  (6%)  per  annum  from  the 
25th  day  of  November,  1953,  and  for  such  other  and 
further  amounts  as  may  be  paid  by  Pacific  Fruit 
Express  Company,  a  corporation,  Intervenor,  to 
the  Plaintiffs  on  account  of  or  by  reason  of  a  cer- 
tain Compensation  Agreement  heretofore  made  and 
entered  and  approved  by  the  Industrial  Accident 
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Board  of  the  State  of  Idaho  in  the  matter  of  La 
Verl  A.  Johnson,  Claimant,  vs.  Pacific  Fruit  Ex- 
press Company,  a  corporation,  Employer-Self  In- 
sured, and  award  entered  by  the  Industrial  Ac- 
cident Board  of  the  State  of  Idaho  under  date  of 
August  3,  1951,  and  the  Supplemental  Agreement 
entered  into  and  filed  with  the  Industrial  Accident 
Board  of  the  State  of  Idaho  under  I.A.B.  File  No. 
11-286  on  the  25th  day  of  April,  1952. 

Witness  the  Honorable  Chase  A.  Clark,  Judge  of 
said  Court,  and  the  Seal  thereof,  this  16th  day  of 
August,  1954. 

/s/  CHASE  A.  CLARK, 
District  Judge 

[Endorsed!  :  Filed  August  16,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  Order  filed  in  this  matter  on  July  21,  1954 
was  later  recalled  because  of  the  necessity  of  filing 
an  amended  judgment  by  reason  of  stipulation  en- 
tered into  by  counsel  for  the  Plaintiff  and  De- 
fendant and  Counsel  for  the  Pacific  Fruit  Express 
Company  at  the  time  of  trial.  The  said  judgment 
having  been  filed  on  August  16,  1954,  brings  the 
matter  before  the  Court  on  "Motion  for  Judgment 
Notwithstanding  the  Verdict  and  Motion  for  New 
Trial". 

The  Plaintiff,  a  resident  of  Idaho,  instituted  suit 
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in  this  Court  charging  the  defendant  with  neglig- 
ence which  caused  serious  damage  to  the  Plaintiff. 
The  case  was  tried  before  a  jury  and  a  verdict  in 
the  amount  of  $225,000.00  was  returned. 

The  Court  has  gone  over  the  record  carefully  in 
considering  this  motion  and  although  some  of  De- 
fendant's contentions  are  not  without  merit  I  find 
no  prejudicial  error  in  the  record. 

It  is  urged  that  the  amount  of  the  verdict  is  ex- 
cessive. This  is  a  large  verdict  and  that  contention 
must  be  given  careful  consideration  by  the  Court. 
It  must  be  borne  in  mind  however  that  the  plaintiff 
was  seriously  burned  and  maimed  by  electrical  en- 
ergy to  an  extent  that  it  required  the  amputation  of 
both  his  legs  slightly  below  the  knees  and  required 
the  amputation  of  his  right  arm  at  the  shoulder. 
Plaintiff  also  suffered  extreme  shock  to  his  entire 
nervous  system.  He  was  hospitalized  for  long 
periods  of  time  and  his  pain  and  suffering  were 
intense.  He  had  undergone  five  amputations  prior 
to  the  trial  of  this  case.  He  is  confronted  with  suf- 
fering, disability  and  hiuniliation  for  the  rest  of  his 
life, — fixed  by  the  mortality  tables  at  forty  years. 
The  evidence  discloses  that  because  of  his  condition 
he  seriously  contemplated  suicide. 

In  this  case  the  Plaintiff  prayed  for  $300,000.00 
damages,  and  at  the  conclusion  of  the  trial  the 
Court  instructed  the  jury,  among  other  things,  that 
if  it  determined  that  the  defendant  was  negligent 
and  because  of  such  negligence  the  Plaintiff  suf- 
fered damages,  then,  damages  should  be  assessed  in 
an  amount  deemed  fair  and  just,  not  exceeding  the 


LaVerl  and  Joleen  Johnson,  et  al.  33 

amount  prayed  for.  No  exception  was  taken  to  the 
Court's  instruction  in  this  regard,  in  fact  no  men- 
tion was  made  by  counsel  for  the  Defendant,  either 
during  the  trial  or  in  the  argument  to  the  jury,  that 
the  amount  prayed  for  was  excessive. 

The  Court  also  instructed  fully  as  to  the  measure 
of  damages  and  there  is  no  doubt  in  the  Court's 
mind  but  what  the  jury  conscientiously  considered 
this  phase  together  with  all  other  phases  of  the  in- 
structions before  arriving  at  its  verdict. 

After  the  instructions  were  given  to  the  jury 
counsel  were  advised  to  note  any  exceptions  they 
might  have  to  those  instructions.  It  has  been  the 
polic}^  of  this  Court,  where  any  exceptions  are 
taken,  to  give  careful  consideration  to  the  excep- 
tions and  if  the  Court  feels  that  the  instructions 
should  be  corrected  or  changed  in  any  way  to  call 
the  jury  and  instruct  them  further.  This  procedure 
was  followed  in  the  instant  case. 

The  jury  in  this  case  was  a  very  competent  and 
able  jury,  made  up  of  outstanding  citizens  residing 
within  the  division.  It  returned  a  verdict  for  $225,- 
000.00,  which,  as  stated  above  is  a  large  verdict. 
They  had  before  them,  however,  the  evidence, — the 
crippled  condition  of  the  Plaintiff.  Twelve  jurors 
decided  that  this  amount  was  fair  and  just. 

Although  it  is  the  Court's  responsibility  not  to 
permit  juries  to  return  excessive  verdicts,  if  I 
change  the  verdict  I  must  use  my  own  judgment 
and  not  accept  the  jury's  judgment.   This   Court 
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stated  its  views  on  jury  trials  in  the  case  of  Boice 
vs.  Bradley,  et  al.,  92  Fed.  Supp.  750. 

"As  a  broad  general  rule,  the  damages  must  be 
reasonable  whether  merely  actual  damages  or  ac- 
tual and  exemplary  damages.  Unless  the  amount  is 
so  uneonscional)le  as  to  impress  the  Court  with  the 
injustice  of  the  award  and  thereby  induce  the  Court 
to  believe  that  the  jury  was  actuated  by  passion, 
prejudice  or  partiality,  there  will  usually  be  no  in- 
terference with  the  jury's  verdict.  At  the  very  thres- 
hold of  this  inquiry  it  must  be  remembered  that  the 
Constitution  of  the  United  States,  Amendment  7, 
and  of  this  State  art.  1  §7,  as  well  as  all  other 
States  has  secured  the  right  of  trial  by  jury  in  civil 
actions  by  the  words  "shall  be  preserved"  or,  as 
stated  in  the  Constitution  of  the  State  of  Idaho, 
"shall  remain  inviolate".  If  this  mandate  is  to  be 
obeyed  the  Court  must  proceed  with  caution  when 
a  motion  such  as  is  now  before  the  Court  is  con- 
sidered, with  the  thought  in  mind  that  if  the  Court 
is  going  to  set  aside  the  verdict  for  no  reason  ex- 
cept that  the  Court  feels  it  is  excessive,  this  Con- 
stitutional provision  will  be  violated  and  a  jury 
trial  would  be  a  useless  thing  if  in  the  final  outcome 
the  Court  could  supplant  its  opinion  in  place  of  the 
opinion  of  the  jury." 

No  doubt  it  is  the  duty  of  the  Court  to  grant  a 
new  trial  or  reduce  the  amount  of  the  verdict  when 
he  is  of  the  opinion  that  the  verdict  is  so  excessive 
that  it  indicates  that  the  jury  was  influenced  by 
passion,  prejudice  or  other  improper  motives,  or. 
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after  making  all  due  allowances,  the  verdict  is 
clearly  arbitrary  or  such  as  to  shock  the  conscience. 

I  cannot  find  these  reasons  to  exist  in  this  case. 

The  motion  for  new  trial  and  motion  for  judg- 
ment notwithstanding  the  verdict  will  be  denied 
and  it  is  so  Ordered. 

Dated  this  16th  day  of  August,  1954. 

/s/  CHASE  A.  CLARK, 
Chief  Judge,  United  States  District  Court  for  the 
District  of  Idaho. 

[Endorsed]:    Filed  August  16,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  Union  Pacific 
Railroad  Company,  defendant  above  named,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  Judgment  entered 
against  it  in  this  action  on  the  25th  day  of  Novem- 
ber, 1953,  and  from  the  judgment  as  amended  Au- 
gust 16,  1954,  and  from  the  Order  denying  defend- 
ant's Motion  for  New  Trial  and  its  Motion  for 
Judgment  n.o.v.,  dated  August  16,  1954. 

/s/  BRYAN  P.  LEVERICH, 
/s/  L.  H.  ANDERSON, 
/s/  E.  C.  PHOENIX, 

Attorneys  for  Appellant 

[Endorsed] :   Filed  August  20,  1954. 
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SUPERSEDEAS  AND  COST  BOND 

Know  All  Men  By  These  Presents,  That  we, 
Union  Pacific  Railroad  Company,  as  principal,  and 
Continental  Casualty  Company,  as  surety,  are  held 
and  firmly  bound  unto  LaVerl  Johnson  and  Joleen 
Johnson,  husband  and  wife,  in  the  full  and  just  sum 
of  Two  Hundred  Sixty  Thousand  and  No/lOOths 
Dollars— ($260,000.00),  to  be  paid  to  the  said  La- 
Verl Johnson  and  Joleen  Johnson,  husband  and 
wife,  their  successors,  administrators,  executors 
and  assigns,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  successors,  heirs, 
administrators,  and  executors,  jointly  and  severally, 
by  these  presents. 

Sealed  with  our  Seals  and  dated  this  19th  day  of 
August,  1954. 

Whereas,  on  the  25th  day  of  November,  1953,  in 
an  action  pending  in  the  United  States  District 
Court  for  the  District  of  Idaho,  Eastern  Division, 
entitled  LaVerl  Johnson  and  Joleen  Johnson,  hus- 
band and  wife,  plaintiffs,  against  Union  Pacific 
Railroad  Company,  defendant,  a  Judgment  was  ren- 
dered against  said  defendant,  which  Judgment  was 
amended  August  16,  1954;  and  said  defendant  has, 
or  is  about  to  file  a  Notice  of  Appeal  from  said 
Judgment,  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  to  reverse  the  Judgment. 

Now,  Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  said  Union  Pacific  Railroad  Com- 
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pany  shall  prosecute  its  appeal  to  effect  and  shall 
satisfy  the  Judgment  in  full,  together  with  costs, 
interest,  and  damages  for  delay,  if  for  any  reason 
the  appeal  is  dismissed  or  if  the  judgment  is  af- 
firmed, or  shall  satisfy  in  full  such  modification  of 
the  judgment  and  such  costs,  interest  and  damages 
as  the  said  Court  of  Appeals  may  adjudge  and 
award,  then  this  obligation  to  be  void;  otherwise 
to  be  and  remain  in  full  force  and  effect. 

UNION  PACIFIC  RAILROAD 
COMPANY,  Principal 
/s/  By   L.  H.  ANDERSON, 

One  of  its  Attorneys  of  Record 
[Seal]  CONTINENTAL  CASUALTY 

COMPANY,  Surety, 
/s/  By    KEITH  G.  MOLLERUP, 

Its  Attorney-in-Fact  and  Resident 
Agent 

Approved  this  20th  day  of  August,  1954. 

/s/  CHASE  A.  CLARK, 
Chief  District  Judge 

[Endorsed] :   Filed  August  20,  1954. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUESTED 

INSTRUCTIONS 

***** 

No.  1.    You  are  instructed  that  under  the  evi- 
dence in  this  case  that  the  plaintiffs  are  not  entitled 
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to  recover  against  the  defendant  and  you  are  ac- 
cordingly directed  to  return  a  verdict  in  favor  of 
the  defendant  Union  Pacific  Railroad  Company 
and  against  the  plaintiffs,  LaVerl  and  Joleen 
Johnson. 


*  ^  *  *  * 


No.  6.  If  you  find  from  the  evidence  in  this  case 
that  after  the  substation  was  constructed  that  it  was 
turned  over  to  and  accepted  by  the  Pacific  Fruit 
Express  Company  who  thereafter  owned,  operated 
or  controlled  it,  then  you  are  instructed  that  the 
defendant  Railroad  Company  in  this  case,  by  merely 
fni'iiisjiiug  electricity  to  such  substation,  can  not  be 
held  responsible  for  the  injuries  to  LaVerl  Johnson. 

No.  7.  If  you  find  that  plaintiff  LaVerl  Johnson 
sustained  his  injuries  solely  and  proximately  by 
reason  of  someone  at  the  Pacific  Fruit  Express 
Company  not  pulling  the  switch  to  cut  off  the  power 
to  the  lightning  arrestors  or  that  no  one  at  the 
Pacific  Fruit  Express  Company  warned  LaVerl 
Johnson  that  the  power  had  not  been  cut  off  to  the 
lightning  arrestors  then  the  plaintiffs  are  not  en- 
titled to  recover  and  your  verdict  should  be  for  the 
defendant.  In  other  words,  the  defendant  Union 
Pacific  Railroad  Company  cannot  be  held  liable  for 
any  acts  or  conduct  on  the  part  of  the  Pacific  Fruit 
Express  Company,  its  agents,  servants  or  employees. 

No.  8.  If  you  find  that  the  injuries  to  the  plain- 
tiff LaVerl  Johnson  were  caused  by  the  method  of 
operation  or  the  failure  to  properly  operate  said 
substation  by  the  Pacific  Fruit  Express  Company 
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and  because  of  that  the  plaintiff  LaVerl  Johnson 

was  injured,  then  you  are  instructed  that  the  action 

or  non-action  of  the  Pacific  Fruit  Express  Company 

was  the  active,  independent,  intervening  cause  and 

hence  the  proximate  cause  of  the  resulting  injury 

to  the  plaintiff  LaVerl  Johnson  and  your  verdict 

must  be  in  favor  of  the  defendant. 
***** 

Special  Interrogatory  No.  1 
If  you  return  a  verdict  in  favor  of  the  plaintiffs 
state  how  and  in  what  manner  you  find  that  the  de- 
fendant   Union    Pacific    Railroad    Company    was 
negligent. 

Answer : 

[Endorsed]  :  Filed  November  24,  1953. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Idaho — ss. 

I,  Ed.  M.  Bryan,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho,  do  hereby 
certify  that  the  foregoing  papers  are  that  portion 
of  the  original  files  designated  by  the  parties  and  as 
are  necessary  to  the  appeal  under  Rule  75  (RCP) 
to-wit : 

1.  Complaint. 

2.  Smnmons  with  return  attached. 

3.  Motion  to  Dismiss. 
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4.  Motion  for  More  Definite  Statement. 

5.  Motion  to  Strike. 

6.  Notice  Requiring  Submission  of  Motions  on 
Brief. 

7.  Withdrawal  of  Notice  Requiring  Submission 
of  Motions  on  Brief. 

8.  Notice  of  Filing  Depositions  of  LaVerl  John- 
son, et  al. 

9.  Defendant's  Interrogatories  to  Plaintiffs. 

10.  Minute  Entry  of  May  11,  1953. 

11.  Notice  of  Hearing  Objections  to  Interroga- 
tories. 

12.  Objections  to  Interrogatories. 

13.  Notice  of  Taking  Depositions  of  L.  J.  Kov- 
anda. 

14.  Minute  Entry  of  May  18,  1953. 

15.  Answers  to  Interrogatories. 

16.  Answers  to  Interrogatories. 

17.  Notice   of   hearing   objections   to    Subpoena 
Duces  Tecimi. 

18.  Defendant's  Interrogatories  to  Plaintiffs. 

19.  Objections  to  Interrogatories. 

20.  Answer. 

21.  Order  Denying  motion  to  produce. 

22.  Motion  to  produce. 

23.  Affidavit  in  Support  of  Motion. 

24.  Notice  Requiring  Submission  of  Motions  on 
Brief. 

25.  Notice  of  Taking  Deposition  of  L.  Y.  Chausse. 

26.  Notice  of  Taking  Deposition  of  H.  A.  Shupe. 

27.  Motion  to  Intervene  as  Plaintiff. 
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28.  Notice  of  Motion  for  Leave  to  Intervene. 

29.  Minute  Entry  of  November  9,  1953. 

30.  Notice  of  Acts  of  Negligence. 

31.  Answer    to    Defendant's    Interrogatories    to 
Plaintiffs. 

32.  Minute  Entry  of  November  18,  1953. 

33.  Minute  Entry  of  November  19,  1953. 

34.  Minute  Entry  of  November  20,  1953. 

35.  Minute  Entry  of  November  23,  1953. 

36.  Minute  Entry  of  November  24,  1953. 

37.  Minute  Entry  of  November  25,  1953. 

38.  Verdict. 

39.  Judgment. 

40.  Memorandum  of  Costs  and  Disbursements. 

41.  Notice  to  Tax  Costs. 

42.  Objections  to  Cost  Bill. 

43.  Motion  to  Amend  Judgment. 

44.  Stipulation  that  allegations  in  Complaint  in 
Intervention  are  true. 

45.  Motion   for   Judgment   Notwithstanding  the 
Verdict  and  Motion  for  New  Trial. 

46.  Motion  for  Stay. 

47.  Order  Granting  Stay. 

48.  Order  Granting  Leave  to  Intervene. 

49.  Stipulation  dated  December  7,  1953. 

50.  Notice  of  hearing  on  Motion  for  Judgment, 
etc. 

51.  Notice    of    hearing    on    Motion    to    Amend 
Judfifment. 
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52.  Minute  Entry  of  December  9,  1953. 

53.  Minute  Entry  of  June  21,  1954. 

54.  Order  Denying  Motion  for  New  Trial,  etc. 

55.  Order  Recalling  Order  of  July  21,  1954. 

56.  Order  Granting  Motion  to  Amend  Judgment. 

57.  Amended  Judgment. 

58.  Order  Denying  Motion  for  New  Trial,  etc. 

59.  Motion  for  Supersedeas. 

60.  Order  Granting  Supersedeas. 

61.  Notice  of  Appeal. 

62.  Supersedeas  and  Cost  Bond. 

63.  Reporter's  Praecipe. 

64.  Notice  to  Appellees. 

65.  Designation  of  Record  on  Appeal. 

66.  Defendant's  Requested  Instructions. 

67.  Plaintiff's  Requested  Instructions. 

68.  Transcript  of  Testimony. 

69.  Exhibits  Nos.  1  to  36  inclusive,  except  Nos. 
15  and  19. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  this  31st  day  of 
August,  1954. 

[Seal]  /s/  ED  M.  BRYAN, 

Clerk 
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In  the  United  States  District  Court  for  the  District 
of  Idaho,  Eastern  Division 

No.  1775 

LAVERL  JOHNSON  and  JOLEEN  JOHNSON, 

husband  and  wife.  Plaintiffs, 

vs. 

UNION   PACIFIC   RAILROAD   COMPANY,   a 

corporation.  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

This  matter  came  on  for  trial  at  Pocatello,  Idaho, 
before  the  Honorable  Chase  A.  Clark,  United  States 
District  Judge,  sitting  with  a  jury,  on  November 
18,  1953. 

Appearances:  Ben  W.  Davis,  Esq.,  L.  F.  Racine, 
Jr.,  Esq.,  George  R.  Phillips,  Esq.,  Pocatello,  Idaho, 
Attorneys  for  the  Plaintiffs.  Bryan  P.  Leverich, 
Esq.,  Salt  Lake  City,  Utah,  L.  H.  Anderson,  Esq., 
E.  H.  Casterlin,  Esq.,  E.  C.  Phoenix,  Esq.,  Poca- 
tello, Idaho,  Attorneys  for  the  Defendant. 

November  18,  1953,  10:00  o'clock,  a.m. 

(Selection  of  jury.) 

(Opening  statement  by  Mr.  Racine.) 

JOLEEN  JOHNSON 

called  as  a  witness  by  the  plaintiff,  after  being  first 
duly  sworn  testifies  as  follows: 

Direct  Examination 
Q.   (By  Mr.  Racine)  :    Will  you  state  your  name? 
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(Testimony  of  Joleen  Johnson.) 

A.    Joleen  Johnson. 

Q.     Have  you  ever  been  a  witness  before,  Joleen? 

A.     No,  sir,  I  haven't. 

Q.  Then  you  will  address  your  remarks  to  the 
jury  and  talk  loudly  enough  so  that  the  jury  and 
the  Court  and  counsel  and  the  court  reporter  can 
hear  you.  You  are  one  of  the  plaintiffs  in  this  case  ? 

A.    Yes,  sir. 

Q.     What  is  your  age?  A.     22. 

Q.     You  are  married  to  Laverl  Johnson? 

A.    Yes. 

Q.     When  were  you  married  to  Laverl? 

A.    March  25,  1949.  [1*] 

Q.    You  were  his  wife  on  November  4,  1950? 

A.    Yes,  sir. 

Q.  Where  was  Laverl  Johnson  working  on  No- 
vember 4,  1950? 

A.    For  the  Pacific  Fruit  Express. 

Q.    And  where,  in  what  city? 

A.     Pocatello,  Idaho. 

Q.  In  what  part  of  the  Pacific  Fruit  Express 
was  he  working? 

A.     He  was  working  in  the  ice  plant. 

Q.  When  were  you  first  notified  of  any  injuries 
received  by  your  husband  on  November  4,  1950? 

A.     About  3:30  in  the  afternoon. 

Q.  When  did  you  first  see  Mr.  Johnson  after 
the  injuries,  that  day? 


*  Page  numbers  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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(Testimony  of  Joleen  Johnson.) 

A.  Shortly  after  that,  when  one  of  the  fellows 
got  me  and  took  me  to  the  hospital. 

Q.     And  where  was  your  husband? 

A.    In  what  they  call  the  out-patient  department. 

Q.  Will  you  just  describe  what  you  observed  as 
to  your  husband  at  that  time  and  place? 

A.  I  never  had  heard  of  anybody  being  electro- 
cuted and  living 

Q.    Just  describe  what  you  saw,  Joleen? 

A.  When  I  got  there  he  was  lying  on  a  table 
and  his  head  tossing  from  one  side  to  the  other  in 
apparently  pain.  The  lower  part  of  his  legs  and  his 
feet  were  terribly  [2]  burned,  his  toes  were  all 
crimped  up  tight  and  yellow,  just  a  horrible  sight. 
His  hand  was  in  a  position  like  this  (indicating), 
he  had  a  black  glove  on  and  two  or  three  of  his 
fingers  were  burned  completely  away. 

Q.  Were  you  able  to  carry  on  any  conversation 
with  your  husband? 

A.  No,  I  talked  to  him  and  he  would  answer 
but  it  would  not  be  coherent,  he  would  just  moan 
or  mumble,  he  didn't  know  what  he  was  saying. 

Q.  After  that  occasion  there,  immediately  after 
the  injuries,  when  did  you  next  see  your  husband? 

A.  They  kept  him  there  until  the  sedative  took 
effect  and  then  they  took  him  to  a  room  and  after 
he  was  placed  in  bed  I  was  allowed  to  go  in  again. 

Q.  What  did  you  observe  about  your  husband 
then  ? 

A.  Well,  he  was  a  little  calmer  then  but  he  didn't 
realize  what  was  going  on,  I  don't  think. 
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Q.  Did  you  have  any  conversation  with  him 
then? 

A.  Only  the  fact  that  I  was  there  and  he  seemed 
to  know  that  I  was  there  and  that  he  was  hurt. 
Other  than  that, — well,  he  was  in  quite  a  bit  of 
pain. 

Q.  What  did  you  do,  Mrs.  Johnson,  insofar  as 
staying  at  the  hospital  those  next  few  days'? 

A.  They  had  him  in  a  semi-private  room  in  the 
old  Nurse's  Home,  in  a  wing  off  the  hospital,  and 
the  authorities  [3]  permitted  me  to  stay  with  him, 
I  stayed  for  36  hours,  then  I  would  go  home  and 
his  father  would  come  and  take  over  and  then  I 
would  come  back  and  be  with  him  for  another  36 
hours. 

Q.  State  what  you  observed  prior  to  the  opera- 
tion on  your  husband's  limbs,  as  to  his  condition 
and  your  ability  to  converse  with  him? 

A.  Well,  he  was  in  a  lot  of  pain,  and  in  being 
given  morphine  and  codeine  every  four  hours  he 
wasn't  awake  enough  of  the  time  to  talk  very  much. 
When  we  did  talk  he  would  just  ask  the  same  ques- 
tions over  and  over, — how  the  family  was,  how  he 
got  hurt  and  why  it  happened  to  him,  and  questions 
of  that  sort. 

Q.  Now,  how  long  did  that  condition  go  on  after 
November  4,  1950,  while  your  husband  was  in  the 
hospital,  that  is,  that  condition  insofar  as  being 
able  to  converse  with  him? 

A.    Well,  he  had  his  first  amputation  about  a 
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(Testimony  of  Joleen  Johnson.) 
week  after  he  came  in  and  after  each  of  these 
amputations  I  believe  he  was  given  large  quantities 
of  drugs.  During  that  time  he  would  be  more  or 
less  in  an  unconscious  state  and  when  they  would 
wear  off  he  would  talk  a  little,  but  he  would  not 
be  very  coherent.  A  couple  of  days  later  he  would 
have  another  amputation  and  then  it  would  be  a 
[4]  couple  of  days  again  before  he  would  make 
much  sense,  and  about  a  week  passed  and  then  he 
had  the  third  amputation  and  the  same  process 
again  that  was  as  to  him  being  coherent,  he  was 
incoherent  and  it  was  about  the  last  of  January 
or  the  first  of  February  he  was  still  getting  dope, 
morphine  and  drugs, — not  as  much  as  at  first  but 
he  was  still  getting  them. 

Q.  During  that  time  what  is  the  fact  as  to 
whether  or  not  you  could  carry  on  an  intelligent 
conversation  with  your  husband? 

A.  Well,  sometimes  they  would  seem  intelligent 
at  the  time  but  in  a  couple  of  days  he  would  ask 
the  same  thing  over  and  I  could  see  that  he  didn't 
remember  that  we  had  gone  over  that  before. 

Q.  How  long  did  that  condition  go  on,  to  your 
knowledge  ? 

A.  That  serious,  while  he  was  in  the  hospital, 
and  after  he  was  released  from  the  hospital  he 
would  get  periods  like  that  at  home.  People  would 
come  to  see  him  and  he  wouldn't  remember  them 
after  they  had  gone  for  a  while.  Our  conversations 
would  be  quite  repetitious. 
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Q.    Who  took  care  of  business  affairs,  if  you  had 
any,  during  that  time?  A.     I  did.  [5] 


*  *  *  *  * 


Q.  Do  you  recall  when  Laverl  became  surgically 
healed? 

A.  Yes,  it  was  in  the  latter  part  of  October, 
1952.  Previously  we  had  been  talking  to  Mr.  W.  R. 
Wade, — he  is  connected  with  the  Union  and  he  told 
us  also 


*     -x-     *     *     * 


Q.  Now,  Mrs.  Johnson,  when  did  Laverl  come 
home  from  the  hospital,  if  you  remember? 

A.  In  the  daytime  he  was  released,  that  is,  dur- 
ing the  day  about  the  1st  of  February  but  he  was 
to  return  each  evening  and  stay  the  night  in  the 
hospital. 

Q.  How  long  did  that  continue,  if  you  re- 
member ? 

A.  Well,  I  think  about  the  rest  of  that  month, 
February.  Then  I  think  he  was  released  from  going 
to  the  hospital  at  all  around  the  1st  of  March. 

Q.  When  was  he  taken  home,  was  it  at  that 
time? 

A.  Yes,  to  stay.  He  had  been  coming  home  every 
day  during  February  and  returning  to  the  hospital 
at  night. 

Q.    How  had  he  been  coming  home? 

A.  I  had  taken  the  car  every  day  and  he  had 
gotten  in  a  [16]  wheelchair  and  then  we  put  him 
in  the  car  and  took  him  home  and  put  him  in  the 
wheelchair  and  he  was  taken  in  the  elevator  that 
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my  Grandfather  had  built,  he  was  taken  up  to  the 

apartment. 

Q.  After  your  husband  was  out  of  the  hospital, 
what  is  the  fact  as  to  whether  there  was  further 
treatment  ? 

A.    Yes,  we  were  to  go  to  the  dispensary. 

Q.     What  dispensary  was  that? 

A,  That  was  the  Union  Pacific  dispensary  there 
by  the  subway,  we  were  to  go  every  evening  to  have 
the  stumps  dressed. 

Q.     Did  you  do  that?  A.    Yes,  we  did. 

Q.  And  what  is  the  fact  as  to  how  long  that 
continued  ? 

A.  That  continued  from  March  of  1951  up  until 
about  the  first  of  May,  1951,  every  evening. 

Q.  What  is  the  fact  as  to  whether  or  not  Laverl 
was  given  sedatives  and  drugs,  to  your  knowledge, 
during  that  time? 

A.  He  complained  quite  a  bit  of  the  pain  to  the 
nurses  there  and  said  that  he  would  like  something 
that  would  ease  it  and  help  him  to  sleep.  They  gave 
him  sometimes  as  much  as  two  boxes  at  a  time 
about  like  that  (indicating).  They  were  full  of 
yellow  and  black  capsules.  I  don't  know  what  they 
v/ere  but  they  did  ease  the  pain  and  help  him  to 
sleep. 

Q.     Did  he  take  them?  A.    Yes,  sir.   [17] 

Q.  How  did  he  act,  what  did  you  observe  about 
him  when  he  took  those  pills? 

A.  They  would  put  him  in, — it  would  not  be  an 
unconscious  form  but  it  would  make  him  so  that 
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he  would  not  know  what  was  going  on.  It  made  him 

tired  and  sleepy  and  kind  of  groggy. 

Q.    How  often  did  he  take  those  pills  ? 

A.  Sometimes  two  or  three  a  day,  it  would  vary, 
sometimes  it  was  two  or  three  every  four  or  five 
hours,  and  other  days  the  pain  would  not  be  so  bad 
and  he  might  not  take  them  until  before  he  went  to 
bed  at  night. 

Q.    Did  he  take  them  every  day? 

A.    Yes,  sir. 

Q.    How  long  did  that  continue,  do  you  recall^ 

A.  As  near  as  I  recall  up  until  the  first  of  May 
when  he  was  admitted  to  the  hospital  again. 

Q.  What  was  that  admission  into  the  hospital 
in  May  of  1951? 

A.  He  went  back  for  further  surgery  on  the 
stumps,  with  the  advice  of  Dr.  Nelson  who  came 
into  the  case  in  May. 

Q.  How  long  was  he  in  the  hospital  on  that  oc- 
casion, if  you  know? 

A.  I  think  it  was  just  about  a  month, — the 
month  of  May. 

Q.     Then  did  he  come  out? 

A.  Yes,  and  he  entered  Idaho  State  College,  the 
summer  session. 

Q.    At  that  time?  A.    Yes,  sir.  [18] 

Q.  When,  if  he  did  go  back  to  the  hospital 
again? 

A.    Yes,  he  did,  in  the  latter  part  of  July. 

Q.     1951?  A.    Yes,  sir,  1951. 
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Q.  Now,  did  your  husband  finish  summer  school 
that  summer?  A.     Yes,  sir,  he  did. 

Q.  What  was  the  fact  during  that  time,  after 
May  of  1951,  and  during  June  as  to  whether  or  not 
you  were  still  going  to  the  dispensary? 

A.  We  didn't  go  to  the  dispensary  itself  but 
about  one  week  and  then  we  went  up  to  the  Ban- 
nock County  out-patient  department  and  Dr.  Nelson 
would  come  down  and  look  at  his  legs. 

Q.  Was  your  husband  taking  any  drugs  during 
that  time,  to  your  knowledge  ? 

A.  I  think  they  gave  him  some  shots  while  he 
was  there,  while  the  doctor  was  dressing  the 
wounds. 

Q.     On  each  occasion?  A.    Yes,  sir. 

Q.  To  your  knowledge,  what  occurred  in  the 
fall  of  1951  so  far  as  the  treatment  of  Laverl's  con- 
dition is  concerned? 

A.     During  the   latter  part  of  August  he   was 

fitted  by  Dr.  Nelson  in  a  plaster  cast  to  be  sent 

to  Boise  to  the  Limb  Company,  to  be  fitted  for 

limbs.  We  went  one  week  end  and  had  a  rough 

fitting  and  then  we  went  the  next  week  [19]  and 

got  the  legs  when  they  were  finished.  He  stayed 

at  the  Elk's  Convalescent  Home  in  Boise  for  them 

to  teach  him  how  to  use  his  legs.  [20] 
***** 

Q.  Now,  Mrs.  Johnson,  ,]'ust  tell  the  Court  and 
jury  what  you  have  had  to  do  so  far  as  helping 
LaVerl  since  this  accident  occurred,  in  getting 
around  and  helping  him  to  use  his  limbs  ? 
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A.  Do  you  mean  from  the  very  beginning  or 
now? 

Q.  Well,  just  what  you  have  had  to  do  since 
this  accident? 

A.  Well,  my  grandfather  gave  LaVerl  a  wheel- 
chair for  Christmas  and  it  was  there  for  his  use 
whenever  he  wanted  to  go  any  place.  At  the  begin- 
ning we  had  to  help  him  into  a  wheelchair  and  then 
I  would  push  him  around.  When  he  left  the  hos- 
pital to  come  home  during  the  day  I  would  always 
go  to  the  room  and  he  would  get  in  the  wheelchair 
and  then  we  helped  him  in  the  car.  I  would  put 
the  wheelchair  in  the  car  and  we  would  go  home 
and  then  the  same  procedure  at  home  again  until 
we  got  him  upstairs.  All  of  the  time  that  he  was  in 
the  wheelchair  I,  or  someone  else,  would  have  to 
[22]  j)^ish  him.  During  the  six  weeks  that  he  was 
going  to  college  in  the  summer  of  1951  I  had  to 
take  him  to  school  and  there  would  be  two  or  three 
fellows  there  that  would  help  him  upstairs  and 
into  the  buildings  and  take  him  to  class,  but  I  went 
there  every  day  to  help  take  him  to  school  and  to 
bring  him  home  again.  After  he  got  his  legs  there 
was  the  care  of  washing  and  taking  care  of  the 
stump  SOX  and  helping  him  on  with  his  legs  and 
his  arm,  and,  of  course,  doing  things  for  him  that 
he  couldn't  do. 

Q.    Did  that  continue  down  to  the  present  time? 

A.  Yes,  there  are  still  things  that  he  cannot  do, 
that  I  have  to  do  for  him. 
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Q.  Who  helps  him  on  with  the  legs  and  the 
arm?  A.     I  do. 

Q.  Have  you  had  occasion,  since  the  last  opera- 
tion in  July,  1951,  to  observe  LaVerl's  stumps,  his 
limbs,  as  to  their  condition? 

A.  Yes.  After  July  when  they  had  healed  to 
the  extent  that  he  could  get  fitted  with  limbs  there 
would  still  be  sores  on  them  which  would  make  it 
painful  for  him  to  walk  on  them  and  the  bottom 
of  one  of  his  stumps  still  isn't  quite  healed  the  way 
it  should  be. 

Q.  What  do  you  do  every  night,  so  far  as  his 
legs  are  concerned? 

A.     Take  them  off  and  stand  them  in  a  corner. 

Q.     Is  there  any  dressings  or  taping  to  do? 

A.    No.  [24] 

■3t     *     *     *     * 

Q.  In  November  of  1950  did  you  know  of  your 
own  knowledge  and  do  you  know  now  what  La- 
Verl's earnings  were  at  that  time? 

A.     Around  $300.00  a  month,  I  believe. 

Q.  And  what  is  LaVerl  doing  at  this  time, — at 
the  time  of  this  trial? 

A.  Going  to  school ;  the  Idaho  State  College.  He 
is  also  on  part  time  selling  ads  for  the  Intermoun- 
tain  Alameda  Enterprise. 

Q,     Plow  much  time  does  he  work  there? 

A.  I  guess  altogether  it  would  be  about  one  day 
oiit  of  a  week.  He  doesn't  do  it  all  in  one  day,  it 
varies.  He  does  it  when  he  gets  time  off  from  his 
school  work. 
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Q.     Do  you  know  how  much  he  earns  there  ? 

A.    It  depends  on  the  ads  that  he  sells  and  the 

service  he  renders.  [25] 

***** 

Q.  Mrs.  Johnson,  have  you  now,  as  best  you 
recall,  described  the  condition  of  Mr.  Johnson,  your 
husband,  from  immediately  following  the  accident 
up  to  June  1st,  1951? 

A.  Yes,  sir,  as  nearly  as  I  can  remember.  Dur- 
ing that  time  while  we  were  at  home  he  was  quite 
despondent,  he  didn't  talk  very  much  and  when  he 
did  talk  it  was  a  lot  about  wondering  why  the 
accident  happened  to  him  and  about  taking  his  own 
life  and  ending  it  all.  We  had  a  gun,  a  pistol,  and 
he  talked  about  taking  the  pistol  and  ending  it  all, 
and  how  much  better  off  I  would  be  if  he  wasn't 
around,  and  he  also  took  an  overdose  of  those  pills 

that  we  got  from  the  dispensary,  at  one  time.  [26] 
***** 

Cross  Examination 

Q.  (By  Mr.  Anderson)  :  Mrs.  Johnson,  LaVerl 
was  employed  by  the  Pacific  Fruit  Express,  wasn't 
he?  A.    Yes. 

Q.  And  if  at  times  we  use  the  term  PFE  we 
mean  Pacific  Fruit  Express,  is  that  correct? 

A.    I  guess  so. 

Q.     He  never  was  employed  by  the  railroad? 

A.    No,  sir. 

Q.  And  his  boss,  Mr.  H.  O.  Johnson,  he  was 
also  Assistant  Plant  Manager  for  the  Pacific  Fruit 
Express?  A.     That  is  what  I  understand. 
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Q.    Mr.  Johnson  never  worked  for  the  railroad 

either,  did  he? 

A.     I  don't  know  about  that.    [27] 
***** 

Q.  After  he  went  to  the  hospital,  sometime  aft- 
erwards and  before  he  was  discharged  about 
March  1,  1951,  prior  to  that  time,  was  he  permitted 
to  leave  the  hospital  in  the  daytime  and  come  back 
home  f 

A.  Yes,  during  February,  about  the  last  three 
wrecks. 

Q.  You  took  him  back  to  the  hospital  at  night, 
I  believe  you  said? 

A.  Every  night,  yes,  during  the  night  he  was  at 
the  hospital. 

Q.  You  think  that  he  left  the  hospital,  the  first 
time,  about  March  1st? 

A.     Permanently  discharged,  yes. 

Q.  Was  he  ever,  prior  to  his  discharge  from  the 
hospital,  and  say  in  December,  did  he  go  down  to 
the  dispensary  for  shots  or  anything  of  that  sort? 

A.     In  December  of  1950? 

Q.    Yes. 

A.  No,  sir,  he  was  in  the  hospital  all  of  the 
time. 

Q.  He  was  never  at  the  dispensary  in  De- 
cember? 

A.  Not  at  that  time,  not  that  I  remember,  I  am 
sure  that  he  [28]  was  confined  to  his  room  in  the 
hospital  all  that  time. 

Q.    When  he  got  to  the  hospital  I  think  you  said 
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or  he  said  that  he  slept  for  several  days,  is  that 

right? 

A.  It  may  have  been  sleeping  or  unconscious- 
ness or  even  a  coma,  I  don't  know  what  the  medical 
term  Avould  be. 

Q.  You  did  say,  I  think,  that  when  he  got  to 
the  hospital  he  was  not  entirely  rational  but  that 
he  was  conscious*? 

A.    It  seemed  to  me  that  he  was  conscious,  yes. 

Q.  And  he  became  rational  sometime  about  the 
following  Wednesday  after  the  accident  which  was 
on  Saturday,  at  least  for  a  short  period  of  time? 

A.    He  may  have. 

Q.  And  then  as  time  went  on  these  rational  pe- 
riods got  longer,  didn't  they? 

A.  Well,  whenever  he  would  have  these  amputa- 
tions he  would  take  shots  and  they  would  be  in- 
creased for  the  severe  pain  that  he  had,  the  shots 
would  be  increased  in  amount  and  then  he  would 
not  be  rational. 

Q.    That  is  when  he  was  under  these  sedatives? 

A.  Yes,  and  this  would  go  on  for  two  or  three 
days. 

Q.  But  he  did  become  rational  for  short  periods 
of  time  on  or  about  the  following  Wednesday  after 
the  accident  on  Saturday? 

A.    I  don't  recall  as  to  that. 

Q.  Do  you  remember  that  you  so  testified  in  a 
deposition  that  [29]  was  taken  on  April  29,  1953? 

A.    I  remember  testifying  at  a  deposition. 
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Q.  And  do  you  remember  that  you  did  testify 
to  that  effect,  that  he  was  rational? 

The  Court:  Is  the  deposition  here  so  that  you 
can  show  it  to  her? 

Mr.  Anderson:    Yes,  it  is. 

Q.    Would  you  look  on  page  71? 

A.  This  isn't  my  deposition,  this  is  the  deposi- 
tion of  Mr.  Shupe. 

The  Court :  She  has  been  handed  the  wrong  dep- 
osition, Mr.  Anderson. 

Q.  Now,  Mrs.  Johnson,  if  you  have  the  right 
deposition  will  you  turn  to  page  71,  about  the 
middle  of  the  page? 

A.     I  see  it,  I  think  I  have  it,  yes. 

Q.  And  the  question  was  asked :  "How  soon  after- 
ward was  he  rational?"  and  then  your  answer:  "He 
was  hurt  on  Saturday  and  then  Monday  he  had 
his  first  amputation  and  then  it  was  at  least  two 
days  before  he  was  fully  recovered  from  the  amount 
of  medication  that  they  had  administered  to  him 
and  he  was  able  to  talk  very  long  at  all  and  be  ra- 
tional in  speaking."  Then  my  question:  "Of  course, 
from  then  on  he  commenced  to  have  longer  periods 
of  rationalness ?"  and  your  answer:  *'Yes."  Then 
my  question:  [30]  "Those  periods  extended,  of 
course,  I  suppose  your  discussions  extended,  about 
various  things?"  And  your  answer  was  '^Yes",  and 
another  question:  "He  was  rational  then  when  he 
would  discuss  these  questions?"  and  your  answer 
again  was  "Yes".  Now,  that  is  correct,  isn't  it, 
Mrs.  Johnson? 
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A.     That  is  right,  may  I  explain  something  there  ? 

The  Court :    Yes,  you  may. 

A.  On  this  answer  the  fact  that  he  was  hurt  on 
Saturday  and  the  first  amputation  was  on  Monday, 
I  think  that  it  was  a  week  from  that  Monday.  He 
was  in  the  first  room  that  they  took  him  to  for 
almost  a  week  before  he  had  his  first  amputation. 

Q.  Other  than  that  your  answer  in  the  deposi- 
tion, all  of  your  answers  there  are  correct? 

A.  Yes,  other  than  it  would  not  be  two  days 
after  the  accident  that  he  had  his  first  amputation, 
it  would  be  a  week  after  that. 

Q.  Was  Dr.  Hughart  the  only  doctor  that  at- 
tended LaVerl  at  the  hospital? 

A.  T\nien  he  first  came  in  there  for  emergency 
treatment  Dr.  Hughart  took  care  of  him,  he  was  the 
first  one  there,  yes. 

Q.  Did  he  take  care  of  him  all  of  the  time  aft- 
erwards until  he  was  discharged  about  March  1st? 

A.  He  and  Dr.  Forrest  Howard  and  Dr.  Dean 
Hartvigson. 

Q.  And  while  we  are  on  that  subject,  did  Dr. 
Hughart  also  take  care  of  him  later  at  the  dis- 
pensary? A.    Yes,  he  did. 

Q.    Was  he  the  only  doctor? 

A.    Up  until  May. 

Q.  Do  you  remember  about  the  first  time  that 
you  took  him  to  the  dispensary? 

A.  It  would  have  been  right  around  the  1st  of 
March,  I  imagine,  when  he  was  discharged  from 
the  hospital  that  we  started  going  up  there. 
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Q.  During  the  time  that  he  was  home  in  the  day- 
time f  A.     That  was  February. 

Q.  Yes,  during  the  daytime  when  he  was  home 
did  you  take  him  up  there  to  the  dispensary? 

A.  No,  because  he  was  to  return  to  the  hospital 
each  evening. 

Q.  If  he  left  the  hospital  March  1st  then  I  be- 
lieve that  you  took  him  back  every  night  after  that 
for  dressing  for  about  two  weeks,  is  that  correct? 

A.     No,  we  went  every  night  until  May. 

Q.     To  the  hospital? 

A.     No,  to  the  dispensary. 

Q.     I  meant  to  the  hospital? 

A.     Oh,  yes,  I  believe  so. 

Q.  After  he  was  discharged  you  took  him  back 
to  the  hospital  [32]  for  about  two  weeks,  every 
night?  A.     Yes,  as  I  recall. 

Q.    After  that  you  took  him  to  the  dispensary? 

A.    Yes,  sir. 

Q.  While  he  was  at  home  in  February  and 
March,  I  rather  imagine  that  you  discussed  many 
subjects  with  him?  A.    Yes,  sir. 

0.  When  you  did  that  he  was  all  right  and 
knew  what  he  was  doing? 

A.     He  seemed  to  be,  yes. 

Q.  In  discussing  these  several  matters  there 
were  some  things  that  you  had  to  do  that  he  couldn't 
do  because  of  his  physical  injuries,  but  if  he  had 
not  been  injured,  that  is,  if  it  had  not  been  for  his 
physical  injuries  so  that  he  could  move  about,  he 
could  have  transacted  his  business  then,  couldn't  he  ? 
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A.     I  would  say  physical  and  mental  disabilities. 

Q.  I  wish  you  would  again  refer  to  your  depo- 
sition, on  page  74, — at  the  top  of  page  74? 

A.    Yes,  I  have  it. 

Q.  There  is  a  question  there:  "And  in  connec- 
tion with  the  business  you  and  he  discussed  it  and 
in  some  instances  he  took  care  of  it  and  sometimes 
maybe  you  took  care  of  it,  is  that  right?"  and  then 
your  answer:  "Well,  we  always  talked  it  over  and 
then  I  would  go  ahead  and  do  [33]  it  because  he 
wasn't  in  any  condition  to  get  around  and  do  it." 
Then  the  question:  "But  other  than  that  he  could 
have  done  it,  couldn't  he,  if  it  hadn't  been  hurt, 
that  is,  if  it  hadn't  been  for  his  condition,  and  of 
course  he  could  have  done  it  the  same  as  you 
could?"  and  your  answer:  "If  he  hadn't  been  hurt, 
yes."  That  is  correct,  is  it? 

A.     That  is  correct.  May  I  explain? 

The  Court:    Yes,  you  may. 

A.  In  your  question  you  didn't  state  whether  it 
was  physical  or  mental  and  that  is  the  way  I  was 
answering  it.  I  meant  that  if  he  had  not  been  hurt 
at  all  he  would  have  been  just  as  normal  as  you 
or  I  and  he  could  have  carried  on  his  own  trans- 
actions, but  inasmuch  as  he  was  hurt  and  in  his 
physical  condition  and  his  mental  condition  he 
couldn't  carry  on  his  own  affairs. 

Q.  But  you  did  state  that  you  did  talk  these 
matters  over?  A.    Yes. 

Q.    And  you  said  that  because  he  wasn't  in  any 
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condition  to  get  around  you  went  ahead  and  did  it? 

A.     That  is  true.  [34] 

*  *  *  *  * 

Q.  Mr.  Johnson  is  taking  pre-law  at  college  now, 
is  he? 

A.  It  is  a  social  science  course  and  the  studies 
would  entitle  him  to  take  law  and  finish  in  a  law 
school,  if  he  so  desired. 

Q.     He  drives  his  own  automobile? 

A.    Yes,  he  does. 

Q.     And  has  been  driving  since  early  in  1952? 

A.  Let's  see,  in  September  of  1951  he  got  his 
legs  and  it  was  the  latter  part  of  '51,  I  believe,  that 
he  started  to  drive  his  own  car. 

Q.     He  has  a  driver's  license? 

A.     Yes.     [59] 
***** 

Redirect  Examination 

Q.  (By  Mr.  Racine) :  What  is  the  fact  as  to 
whether  LaVerl  could  write  at  that  time  other  than 
his  signature? 

A.  His  signature  was  what  he  had  been  prac- 
ticing on  more  than  anything.  He  had  been  prac- 
ticing writing  but  it  made  him  emotionally  upset 
to  think  that  he  could  not  do  any  better  than  he 
was  doing.  His  signature  was  legible,   sometimes, 

however.   [62] 
***** 

Q.  What  is  the  fact  as  to  who  was  handling  all 
of  the  business  transactions  involving  yourself  and 
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LaVerl  from  the  time  that  he  got  out  of  the  hos- 
pital until  about  June  1st '? 

A.    I  took  care  of  them. 

Q.  What  is  the  fact  as  to  who  made  the  deci- 
sions as  to  what  was  going  to  be  done? 

A.    I  did,  he  wasn't  in  any  position  to  do  it. 

Q.  What  is  the  fact  as  to  whether  you  discussed 
it  with  other  members  of  your  family? 

A.  I  did,  they  gave  me  ideas  who  to  go  and  see 
to  get  these  figures  and  on  other  matters,  but  when 
a  final  decision  was  made,  I  made  it.  *  *  *  *  *  [64] 

PATRICIA  E.  BROWN 
Called  as  a  witness  by  the  plaintiff,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine) :  Your  full  name  is  Pa- 
tricia E.  Brown?  A.    Yes,  sir. 

Q.    Where  do  you  reside? 

A.     823  South  Ninth  Avenue,  Pocatello,  Idaho. 

Q.     What  is  your  occupation  or  position? 

A.  I  am  Medical  Records  Librarian  at  the  Ban- 
nock Memorial  Hospital. 

Q.  As  such  records  librarian,  what  type  of  rec- 
ords do  you  have  under  your  control? 

A.  The  receiving  records  of  any  patient  who 
was  ever  admitted  to  the  old  General  Hospital  of 
Pocatello  and  the  Bannock  Memorial  Hospital  of 
Pocatello  and  the  hospital  records  of  those  pa- 
tients. 
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Q.  Do  you  have  the  records  pertaining  to  La- 
Verl Johnson?  A.    Yes,  sir,  I  have. 

Q.    Do  you  have  them  with  you  in  court? 

A.     I  have. 

Q.  Mrs.  Brown,  you  have  been  handed  what 
has  been  marked  as  Plaintiffs'  Exhibit  No.  9,  can 
you  identify  that?  A.    Yes,  sir,  I  can. 

Q.    Would  you  do  so? 

A.  This  is  the  hospital  admission  record  of  La- 
Verl A.  Johnson  with  a  date  of  admission  being 
November  11,  1950. 

Q.     November  11? 

A.  Pardon  me,  11-4-1950,  that  is  November  4, 
1950. 

The  Court:  Perhaps  I  should  not  ask  this  ques- 
tion but  you  do  not  question  these  hospital  records, 
do  you? 

Mr.  Casterlin:    We  haven't  seen  them.  [71] 

The  Court:  I  see,  I  thought  if  you  had  they 
might  as  well  be  admitted  and  get  it  over  with. 

Q.  For  the  purpose  of  speeding  this  matter, 
this  is  the  first  of  the  hospital  records  with  refer- 
ence to  LaVerl  Johnson,  is  that  right? 

A.    Yes. 

Mr.  Racine :    We  offer  Exhibit  9  in  evidence. 

Mr.  Casterlin:  It  will  take  some  time  to  go 
through  this. 

The  Court:  That  is  why  I  asked  if  you  had  any 
question  about  these  records. 

Mr.  Racine:  We  have  other  records  here  that 
we  can  identify. 
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The  Court:     Very  well,  you  go  ahead. 

Q.  You  have  been  handed  what  has  been  marked 
Plaintiffs'  Exhibit  No.  10,  I  will  ask  you  if  you 
can  identify  those? 

A.  Yes,  sir,  this  is  the  admission  record  of 
Verl  A.  Johnson,  admitted  May  2,  1951. 

Mr.  Racine :  We  offer  Plaintiffs'  Exhibit  No.  10 
in  evidence  at  this  time. 

Mr.  Anderson:  I  think  we  should  be  permitted 
to  look  at  these. 

The  Court:  I  am  not  going  to  admit  them  until 
you  have  had  that  opportunity. 

Mr.  Racine:  I  was  simply  trying  to  get  [72] 
these  all  offered  so  that  you  could  have  them  all  at 
once. 

The  Court:  You  may  proceed  with  your  exam- 
ination. 

Q.  Mrs.  Brown,  you  have  been  handed  what  has 
been  marked  as  Plaintiffs'  Exhibit  No.  11.  Are  you 
in  a  position  to  identify  that? 

A.  Yes,  sir,  it  is  the  medical  record  of  LaVerl 
Johnson  admitted  to  the  Pocatello  General  Hos- 
pital July  20,  1951. 

Mr.  Racine:  TVe  offer  that  in  evidence  at  this 
time. 

The  Court:  Counsel  may  have  that  one  also  to 
look  at. 

Q.  You  are  now  handed  what  has  been  marked 
as  Plaintiffs'  Exhibit  No.  12,  are  you  in  a  position 
to  identify  that? 

A.    Yes,  sir,  this  is  an  outpatient  record  of  the 
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Pocatello  General  Hospital,  it  is  a  record  of  an 
outpatient  visit  of  June  9,  1951,  and  the  visit  was 
made  by  LaVerl  Johnson. 

Mr.  Racine:  We  offer  this  exhibit  in  evidence 
at  this  time,  being  Plaintiffs'  Exhibit  No.  12. 

The  Court:  That  may  also  be  handed  to  counsel 
for  examination.  Are  there  any  other  questions 
from  this  witness  or  rather  from  you,  Mr.  Racine, 
to  be  asked  of  this  witness? 

Mr.  Racine:    I  have  nothing  further.  [73] 

Cross  Examination 

Q.  (By  Mr.  Casterlin) :  Referring  to  Plain- 
tiffs' Exhibit  No.  9,  No.  10  and  No.  11,  I  notice 
that  the  preliminary  statement  in  there  are  in  dif- 
ferent handwritings,  can  you  tell  us  who  wrote 
those  in,  for  instance  on  Exhibit  No.  9,  the  second 
page  and  the  third  page"? 

Mr.  Racine:  If  the  Court  please,  maybe  this  is 
anticipating  the  cross  examination,  but  I  think  a 
few  questions  might  clarify  the  matter. 

The  Court :    You  may  take  care  of  it. 

A.     Am  I  to  answer  that  question? 

The  Court:    If  you  can,  go  ahead. 

A.  This  is  in  the  handwriting  of  Dr.  H.  H. 
Hughart  upon  both  the  second  and  third  pages. 

Q.  I  note  there  are  no  doctor's  signatures  on  the 
page?  A.     No,  there  isn't. 

Q.  Calling  your  attention  to  the  second  page 
on  Exhibit  No.  10,  that  is  in  the  handwriting  of  a 
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different  person  than  on  Exhibit  No.  9  but  that  is 

signed,  isn't  it?  A.    Yes,  it  is. 

Q.     Whose  signature  appears  on  that? 

A.     Dr.  D.  J.  Nelson. 

Q.  Can  you  tell  us  off-hand  whether  or  not  all 
of  the  entries  in  these  records  are  made  by  doctors  ? 

A.     No,  they  are  not.  [74] 

Q.     Some  of  the  entries  are  made  by  whom? 

A.    By  the  nurse  attending  that  patient. 

Q.  Whenever  a  statement  in  these  exhibits  is 
made  by  a  doctor,  does  the  doctor  always  sign  the 
pages  ? 

A.  No,  they  don't  always.  They  are  supposed  to 
but  they  don't  always. 

Q.  Whenever  a  record  is  made  by  a  nurse,  is 
their  identity  disclosed  in  those  exhibits? 

A.    Yes,  it  is. 

The  Court:  We  will  recess  at  this  time  until 
2  o'clock. 

November  19,  1953,  2:00  o'clock  p.m. 
Mr.  Casterlin:  We  have  examined  the  exhibits 
and  have  gone  over  them  as  far  as  we  were  able 
to  read  the  handwriting,  and  at  this  time  we  object 
to  the  exhibits  numbered  9,  10  and  11  at  this  time 
on  the  ground  that  there  is  no  foundation  laid  to 
show  that  these  exhibits  are  an  exception  to  the 
hearsay  rule.  It  is  evident  that  all  of  the  records 
were  not  made  by  doctors.  If  there  are  records 
made  by  doctors,  the  doctors  are  not  present  to  say 
that  they  were  made  by  them  or  under  their  super- 
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vision,  at  the  time  the  events  happened  and  that 
the  records  are  correct  in  those  respects.  They  are 
not  such  records  as  are  required  to  be  kept  by  law. 
They  contain  opinions  [75]  of  doctors  without 
basis,  therefore  the  doctors  are  not  present  for  ex- 
amination with  respect  to  those  opinions.  In  addi- 
tion, we  object  to  Exhibit  10  and  Exhibit  11  be- 
cause they  show  on  their  face  that  they  pertain  to 
conditions  subsequent  to  March  20,  1951,  therefore, 
they  are  immaterial  and  irrelevant  in  this  case,  and 
that  applies  to  No.  12,  too.  The  general  objection 
I  wish  to  go  to  Exhibit  No.  12  also  and  the  special 
objection  to  Exhibit  No.  12  in  addition  to  Nos.  10 
and  11. 

May  I  include  in  our  objection  that  as  the  record 
now  stands  it  is  impossible  for  anyone  except  one 
educated  in  medicine  to  draw  any  conclusion  from 
the  exhibits  as  they  now  stand. 

The  Court:  The  objection  will  be  overruled  at 
this  time.  I  will  entertain  a  motion  to  strike  any 
part  of  it  later  and  I  will  strike  any  portion  that 
I  may  decide  is  immaterial.  As  I  understand  it, 
these  are  hospital  records  made  up  from  the  doc- 
tor's record  and  the  nurse's  record. 

Mr.  Racine:  We  might  ask  a  question  or  two, 
with  the  Court's  permission  to  clear  this  up. 

The  Court:  I  will  admit  them,  Mr.  Racine,  I 
think  it  is  well  enough  known  how  these  hospital 
records  are  made  up.  However,  you  may  go  ahead 
and  ask  any  question  you  desire.  [76] 
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Redirect  Examination 

Q.      (By   Mr.   Racine) :     I   will   ask   you,   Mrs. 

Brown,  to  state  whether  or  not  the  records  of  the 

hospital  particularly  the  records  pertaining  to  La- 

Verl  Johnson  are  kept  in  the  regular  course  of 

business?  A.     They  are. 

»  *  *  »  « 

DOW  B.  PETERSON 
called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine)  :  Your  full  name  is  Dow  B. 
Peterson?  A.     Yes,  sir. 

Q.    Where  do  you  reside? 

A.    715  Hemlock,  Pocatello,  Idaho. 

Q.    What  is  your  position? 

A.     Pharmacist,  Bannock  Memorial  Hospital. 

Q.  What  records  do  you  have  under  your  super- 
vision as  pharmacist  of  the  Bannock  Memorial  Hos- 
pital,— what  records  do  you  have  under  your  con- 
trol, supervision  and  direction? 

A.  I  have  to  maintain  the  records  of  all  nar- 
cotics received  and  disbursed  at  the  hospital.  [77] 

Q.  How  long  have  you  been  pharmacist  at  the 
Bannock  County  Memorial  Hospital? 

A.     I  was  employed  as  pharmacist  in  June,  1953. 

Q,  At  the  time  you  took  the  position,  what  vras 
the  fact  as  to  any  records  which  were  turned  over  to 
you? 

A.    I  received  all  of  the  previous  records  main- 
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tained  by  the  old  Pocatello  General  Hospital  and 
also  by  the  Bannock  Memorial  Hospital  up  to  the 
present  time,  that  is,  up  to  that  time. 

Q.    Do  you  have  those  with  you? 

A.    Yes,  sir. 

Q.    As  they  pertain  to  LaVerl  Johnson? 

A.    Yes,  sir. 

Q.  Now,  as  to  the  records  under  your  control 
and  direction,  are  they  kept  in  conformance  with 
any  Governmental  regulation  or  law? 

A.  They  are  kept  under  the  Harrison  Narcotic 
Law  which  is  a  Federal  law. 

O.  To  your  knowledge  what  is  the  fact,  as  to  the 
record  concerning  LaVerl  Johnson? 

A.  For  each  time  that  he  received  any  narcotic 
it  should  have  been  entered  on  one  of  those  forms 
as  to  what  the  narcotic  was,  the  time  it  was  given, 
the  date,  the  doctor  by  whose  order  it  was  given 
and  the  nurse  who  administered  the  medication. 

Q.  AVhat  is  the  fact  as  to  whether  you  made  a 
personal  examination  of  the  record  with  respect  to 
LaVerl  Johnson? 

A.  I  spent  the  better  part  of  yesterday  and  the 
day  before  searching  through  the  record  picking 
out  the  record  in  which  Mr.  Johnson's  name  ap- 
peared, together  with  the  doctors  who  were  his 
doctors. 

The  Court :  You  may  hand  the  exhibit  to  oppos- 
ing counsel. 

Mr.  Casterlin:    Have  you  offered  it? 
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Mr.  Racine:  We  will  offer  this  exhibit,  Plain- 
tiffs' Exhil)it  No.  13. 

Mr.  Casterlin :  May  I  ask  the  witness  a  question 
concerning  this? 

The  Court:    You  may. 

Q.  (By  Mr.  Casterlin) :  Mr.  Peterson,  do  I  un- 
derstand that  you  have  looked  at  the  original  rec- 
ords and  have  digested  them  into  this? 

A.     No,  sir,  those  are  the  original  records. 

Q.     These  are  the  original  records'? 

A.     Yes,  sir. 

Q.  All  of  the  pages,  I  notice,  are  not  joined  to- 
gether. In  the  interest  of  time  can  you  tell  me  what 
period  this  record  covers? 

A.  From  November,  1950,  through  the  year 
1951. 

The  Court:    Is  there  any  objection?  [79] 

Mr.  Casterlin:  We  object  to  these  records  on  the 
grounds  heretofore  stated  with  respect  to  the  gen- 
eral hospital  records  and  on  the  further  ground 
that  there  is  nothing  to  show  that  these  records 
kept  in  connection  with  the  Harrison  Narcotic  Act 
are  required  to  be  kept  as  a  result  of  the  presence 
or  order  of  a  doctor,  and  this  witness  does  not  know 
and  has  not  stated  that  the  medication  included 
in  the  record  was  actually  administered  to  Mr. 
Johnson. 

The  Court:  I  think  there  has  been  some  testi- 
mony on  the  part  of  Mrs.  Johnson  in  regard  to  the 
administration  of  the  drugs.  I  don't  think  this 
would  be  admissible   as  to  drugs  furnished   after 
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March  20,  1951.  As  I  understand  it,  of  course,  on 
the  one  question  as  to  Mr.  Johnson's  condition, 
which  would  toll  the  statute  of  limitation,  that 
would  apply  to  about  March  20,  1951,  from  the 
time  of  his  injury  until  March  20,  1951.  However, 
these  records,  no  doubt,  would  be  admissible  on  the 
other  question  as  to  his  condition  after  March  20, 
1951.  I  will  admit  these  records  now  so  far  as  they 
pertain  to  the  narcotics  furnished  to  the  plaintiff 
LaVerl  Johnson  between  the  date  of  his  injury  and 
March  20,  1951.  It  is  admitted  only  for  the  pur- 
pose of  showing  his  mental  condition  in  regard  to 
the  statute  of  limitation,  as  to  whether  he  was  justi- 
fied in  not  filing  the  suit  within  the  period  of  [80] 
two  years. 

Mr.  Casterlin:    It  does  not  run  to, 

The  Court:  Mr.  Casterlin,  this  goes  just  to  his 
mental  capacity  prior  to  March  20,  1951.  Only  to 
the  question  of  whether  the  statute  had  tolled  or 
whether  he  was  required  to  have  filed  this  suit. 

Mr.  Casterlin:  Is  it  the  intention  of  the  Court 
to  have  this  exhibit  stripped  down  to  those  dates? 

The  Court:  I  am  just  saying  to  the  jury  that 
they  should  consider  it  only  up  to  March  20,  1951. 
Anything  after  that  date  will  not  be  considered  by 
the  jury.  If  you  want  this  witness  to  take  the  time 
to  take  up  the  balance  of  the  record,  you  may  do  so 
but  I  don't  think  there  is  anything  in  it  which 
would  be  prejudicial. 

Mr.  Casterlin:  I  think  perhaps  we  should  re- 
quest, after  the  date  of  March  20,  1951,  those  pages 
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of  the  record  should  be  eliminated  but  we  agree 
with  the  Court  that  we  should  not  take  the  time 
to  do  it  now. 

The  Court:  Perhaps  if  we  do  not  take  the  time 
now  and  remove  the  pages  as  you  say  you  want, 
if  some  doctor  takes  the  stand  perhaps  the  whole 
matter  will  be  admissible. 

Mr.  Casterlin:    I  believe  that's  all  we  have.  [81] 

Mr.  Racine:    No  further  questions. 

VESTA  JOHNSON 
called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Phillips) :  Your  name  is  Vesta 
Johnson?  A.    Yes,  sir. 

Q.     Is  it  Mrs.  Vesta  Johnson? 

A.    Yes,  sir,  Mrs.  Vesta  Johnson. 

Q.    You  reside  in  Pocatello? 

A.    Yes,  420  East  Humbolt. 

Q.    What  is  your  profession,  Mrs.  Johnson? 

A.    Registered  professional  nurse. 

Q.     Where  did  you  have  your  nurse's  training? 

A.     Pocatello  General  Hospital,  Pocatello,  Idaho. 

Q.     And  what  did  that  training  consist  of? 

A.  Regular  course  required  by  any  accredited 
school  of  nursing  in  Idaho  and  we  received  one 
semester  of  special  pre-nursing  at  the  University 
of  Idaho  Southern  Branch. 
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The  Court:  Will  you  admit  the  qualifications  of 
this  witness? 

Mr.  Anderson:  We  do  not  know  her  but  I  think 
we  will,  she  has  stated  enough.  [82] 

Mr.  Phillips :  There  is  one  phase  of  her  training 
that  I  want  to  go  into,  if  I  may. 

The  Court:  You  go  ahead.  I  always  use  more 
time  by  trying  to  save  time. 

Q.    Will  you  go  ahead  and  recite  your  training? 

A.  We  had  the  usual  courses  in  Psychology  and 
that  was  in  connection  with  the  required,  the  other 
required  studies  besides  our  floor  duty.  We  spent 
three  months  in  the  University  of  Oregon  at  the 
Durnbaker  Children's  Hospital,  Portland,  Oregon, 
and  three  months  in  the  Oregon  Mental  State  Hos- 
pital in  psychiatric  affiliation. 

Q.  Now,  that  training  at  the  psychiatric  hos- 
])ital,  that  consisted  of  both  practical  work  and  lec- 
tures? A.     Yes,  sir. 

Q.     Do  you  know  the  plaintiff,  LaVerl  Johnson? 

A.    Yes,  sir,  I  do. 

Q.  When  did  you  become  acquainted  with  Mr. 
LaVerl  Johnson?  A.     November  11,  1950. 

Q.  What  was  the  occasion  for  getting  acquainted 
with  Mr.  Johnson? 

A.  I  was  hired  at  that  time  as  private  duty 
nurse. 

Q.  Where  did  you  attend  him  as  a  private  duty 
nurse  ? 

A.    Pocatello  General  Hospital,  Pocatello,  Idaho. 

Q.    How  long  did  you  attend  Mr.  Johnson? 
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A.     November  11  to  December  30,  1950.  [83] 

Q.  What  hours  per  day,  during  those  times  did 
you  attend  Mr.  Johnson? 

A.     3:00  o'clock  p.m.,  until  11:00  o'clock  p.m. 

Q.  Now,  will  you  state  the  fact  as  to  any  pain 
that  Mr.  Johnson  had  during  the  times  you  at- 
tended him? 

Mr.  Anderson:  We  object  to  that  as  calling  for 
a  conclusion  of  the  witness? 

The  Court:  Well,  I  imagine  he  had  some  pain 
and  I  think  the  nurse  would  probably  know,  she 
may  answer. 

A.  Mr.  Johnson  evidently  was  in  severe  pain  the 
greater  part  of  the  time  that  I  was  with  him. 

Q.  Will  you  state  of  your  own  knowledge  what 
was  done  to  alleviate  that  pain? 

A.  We  gave  him  hypodermic  injections  and  sed- 
atives by  capsules,  the  capsules  taken  orally. 

Q.    You  say  the  capsules  were  taken  orally? 

A.     Yes,  by  mouth. 

Q.  Based  upon  your  knowledge  of  this  patient, 
LaVerl  Johnson,  as  a  special  nurse,  what  have  you 
to  say  as  to  his  mental  competency  during  the 
time  that  you  attended  him  ? 

Mr.  Casterlin:  I  think  I  will  object  to  that  on 
the  ground  that  a  full  foundation  has  not  been  laid. 

The  Court:    I  think  she  may  answer.   [84] 

She  went  into  the  matter  of  her  studies  pretty 
thoroughly  on  her  examination  as  to  her  qualifica- 
tions. 

A.    Mr.  Johnson  seemed  to  be  rather  confused 
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all  of  the  time  that  he  was  there  or  that  I  was,  he 

repeated  frequently. 

Q.  Now,  just  go  ahead  and  exi^lain  what  you 
mean,  Mrs.  Johnson? 

A.  Well,  as  I  stated  he  would  repeat  frequently 
and  he  would  ask  the  same  questions  repeatedly 
and  at  various  times  he  told  what  might  be  rather 
fantastic  experiences  that  he  had  been  through,  for 
instance,  I  remember  one  in  particular  that  I  was 
told 

Mr.  Anderson:    Who  told  you? 

A.     The  other  nurses  that  had  been  on  with  him. 

Mr.  Phillips:  Don't  go  into  that,  Mrs.  Johnson 
just  what  you  observed  yourself.  It  is  your  opinion 
that  I  want,  what  was  your  opinion  as  to  his  mental 
competency  ? 

A.  My  opinion  as  to  his  mental  competency  was 
that  he  was  not  mentally  competent. 

Mr.  Phillips:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Anderson)  :  You  stated  that  he  was 
confused  most  of  the  time,  you  meant  the  period 
from  November  11,  1950,  to  December  30,  1950? 

A.    Yes. 

Q.  Sometime  after  November  11  and  certainly 
before  December  30,  1950,  his  condition  improved, 
did  it  not?  A.    Yes,  it  did  improve. 

Q.  And  as  his  physical  condition  improved  his 
mental  condition  also  improved? 

A.     It  did  to  a  certain  extent. 
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Q.     He  would,  have  periods  of  rationalness  ? 

A.     He  was  rational  in  some  respects. 

Q.  Did  you  visit  with  him  when  you  were  car- 
ing for  him?  A.    Yes,  I  did. 

Q.     And  you  carried  on  conversations  with  him? 

A.     Yes,  sir. 

Q.    He  understood  what  you  were  saying? 

A.  At  the  time,  yes,  and  then  maybe  in  a  day 
or  two  or  in  several  hours  he  would  ask  me  what 
it  was  that  I  had  told  him. 

Q.  Was  that  right  after  he  had  taken  some 
sedatives?  A.     Not  always. 

Q.     But  usually  it  was? 

A.  Well,  most  frequently  it  was  then,  but  defi- 
nitely not  always. 

Q.  While  you  were  there  along  toward  the  end 
of  the  period  that  you  were  there  he  did  leave  the 
hospital  and  go  home  during  the  day?  [86] 

A.  I  think  he  did.  I  remember  that  he  went 
home  for  Christmas  Day  and  we  did  take  him  for 
short  rides  in  the  car. 

Q.  At  that  time  his  pain  had  diminished  a  great 
deal? 

A.  It  diminished,  but  according  to  his  statement 
it  never  was  completely  alleviated  during  the  time 
that  I  was  with  him. 

Q.  Did  he  know  the  people  that  came  in  the 
room?  A.    Yes,  he  did. 

Q.    And  he  carried  on  a  conversation  with  them  ? 

A.     Yes,  sir. 

Q.  What  was  the  nature  of  the  drug  that  he 
was  given  to  relieve  his  pain? 
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A.  I  believe  that  is  in  the  medical  record  and 
you  would  get  a  more  correct  record  than  I  can 
remember. 

Q.     Did  you  ever  give  any  to  him? 

A.     Yes,  I  did. 

Q.    Do  you  know  what  they  were? 

A.    I  don't  remember. 

Q.     They  were  just  a  pain  killer,  were  they  not? 

A.     Not  entirely,  it  was  for  pain  and  restlessness. 

Q.  Restlessness  does  not  indicate  mental  incom- 
petency, does  it?  A.     Well,  I  don't  know. 

Q.  Ordinarily  when  we  have  a  pain  and  take 
something  for  it  we  might  go  to  sleep  as  a  result 
of  the  sedative,  but  when  we  wake  up  we  are  men- 
tally alert,  that  is  the  result  [87]  generally  with 
people?  A.    Not  always,  no. 

Q.  A  pain  killer  ordinarily  has  nothing  to  do 
with  the  mentality  of  a  person,  does  it? 

A.     Quite  frequently  it  does. 

Q.  Are  you  prepared  to  say  that  on  Decem])er 
30  when  you  left  there  or  left  him  that  he  was  so 
incompetent  at  least  at  times  that  he  could  not  con- 
duct his  own  affairs?  A.     Yes,  sir. 

Q.     At  times  he  could  conduct  his  own  affairs? 

The  Court:  She  answered  it  the  other  way,  Mr. 
Anderson.  I  will  ask  the  reporter  to  read  the  ques- 
tion and  answer. 

(Question  and  answer  read  by  reporter.) 

Q.  So  at  times  he  could  not  conduct  his  own 
affairs  Ijut  there  were  times  that  he  could? 
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A.  I  don't  think  that  I  am  qualified  to  answer 
that. 

Q.  I  thought  that  you  answered  it  one  way,  can- 
not you  answer  it  the  other? 

Mr.  Phillii:>s:  We  object  to  that  as  repetition,  it 
has  been  answered. 

The  Court:  There  is  nothing  for  me  to  rule 
upon.  Go  ahead. 

A.  I  would  say  that  he  wasn't  except  for  some 
minor  details. 

Q.    Minor  details,  what  do  you  mean  by  that? 

A.  Such  as  saying  what  he  wanted  to  wear  and 
what  he  wanted  for  dinner  and  such  as  that,  but  to 
carry  on  business  I  would  say  that  he  wasn't. 

Q.    At  any  time  during  the  24  hours  of  the  day? 

Mr.  Phillips:  I  object  to  that,  she  has  already 
testified  that  she  was  only  on  duty  for  eight  hours. 

Mr.  Anderson :  For  her  eight  hour  period,  I  will 
cut  it  down  to  that. 

The  Court:  I  imagine  that  she  could  take  in  the 
space  between  if  she  was  there  eight  hours  out  of 
every  24.  You  understand  the  question,  do  you  ? 

A.  Yes,  I  do,  but  I  cannot  state  entirely  as  a 
fact,  it  is  my  personal  opinion. 

The  Court:  You  are  required  to  give  only  your 
opinion,  that  is  all  that  is  expected  of  you. 

A.    I  would  say  that  he  wasn't. 

Q.  At  any  time  during  the  eight  hour  period 
that  you  were  with  him? 

A.    No. 

Mr.  Anderson:    I  think  that  is  all.  [89] 
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Redirect  Examination 

Q.  (By  Mr.  Phillips)  :  Will  you  state  the  fact 
as  to  whether  or  not  the  pain  was  alleviated  even 
imder  those  drugs  ? 

A.     Not  entirely,  no. 

Q.  Now,  those  drugs  that  were  given,  you  stated 
on  cross  examination  that  they  w^ould  dull  the 
senses,  maybe  not  in  those  words? 

A.     Yes,  they  will. 

Q.  And  does  the  senses  that  you  refer  to,  does 
that  include  the  mind  ?  A.     Yes,  sir. 

*****   [90] 

NONA  MURPHY 
called  as  a  witness  by  the  plaintiffs,   after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Phillips) :  Your  name  is  Nona 
Murphy?  A.    Yes,  sir. 

Q.  Have  you  ever  been  a  witness  in  any  case 
before?  A.     No,  I  haven't. 

Q.     You  reside  here  in  Pocatello? 

A.    Yes,  at  3753  Pole  Line  Road. 

Q.    And  what  is  your  profession? 

A.     I  am  a  registered  nurse. 

Q.    Where  did  you  have  your  training?  [91] 

A.  I  had  approximately  two  years  and  nine 
months  at  the  Seton  School  of  Nursing  in  Colorado, 
Colorado  Springs,  Trinidad,  Pueblo,  and  also  in 
Denver,  and  one  year  in  the  General  Hospital  at 
Pocatello. 
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Q.    What  did  that  training  consist  of? 

A.  It  consisted  of  general  nurse's  training  in  the 
field  of  hospital  training  and  three  months  affilia- 
tion, psychiatric  training  at  Denver  and  your  pedi- 
atric training,  tubercular  training,  obstetrics  and 
contagion. 

Q.  In  your  three  months  training  in  the  psychia- 
tric,  

A.    The  Denver  Psychiatric  Hospital. 

Q.  Did  you  have  training  both  practical  and  lec- 
tures concerning  incompetents'? 

A.     Yes,  we  did. 

Q.  Do  you  know  LaVerl  Johnson,  the  plaintiff 
here  ?  A.    Yes,  sir. 

Q.  When  did  you  get  acquainted  with  LaVerl 
Johnson?  A.     November  10,  1950. 

Q.  What  was  the  capacity  in  which  you  got  ac- 
quainted with  him? 

A.  I  was  his  special  duty  nurse  from  11 :00  p.m. 
to  7:00  a.m. 

Q.    How  long  did  you  attend  Mr.  Johnson? 

A.  I  was  mth  him  from  November  10  to  Feb- 
ruary 4,  except  for  two  weeks, — a  period  of  two 
weeks  in  December,  in  the  middle  of  December,  I 
believe  it  was  December  12,  to  26,  if  I  remember 
right.  [92] 

Q.  You  were  on  duty  there  from  what  hour  to 
Avhat  hour? 

A.     From  11 :00  p.m.  to  7 :00  a.m. 

Q.    Will  you  state,   if  yon  know,   whether  Mr. 
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Johnson  suffered  with  pain  while  you  were  attend- 
ing him*? 

A.  I  would  say  that  he  suffered  extreme  pain  on 
my  shift,  when  the  doctor  made  his  rounds  he  more 
or  less  thought  that  he  could  spend  more  time  with 
Mr.  Johnson  and  on  certain  occasions  he  even 
clipped  a  few  toes  from  his  left  foot,  before  it  was 
amputated. 

Q.     Those  toes  were  clipped  in  the  room  there? 

A.    Yes,  in  the  hospital  room. 

Q.  Will  you  state,  if  you  know,  what  was  done 
to  alleviate  the  pain  for  Mr.  Johnson? 

A.  He  was  given  hypodermic  injections  of  nar- 
cotics and  sedation. 

Q.     Did  you  give  those  narcotics  at  times? 

A.  Yes,  I  did,  as  a  rule  before  the  doctor 
changed  the  dressings  or  treated  the  wounds  and 
quite  often  I  repeated  that  as  soon  as  the  doctor 
was  finished. 

Q.  Mrs.  Murphy,  based  upon  your  knowledge  as 
a  special  nurse  with  this  patient  and  on  your  train- 
ing and  experience,  what  have  you  to  say  as  to  the 
mental  competency  of  LaVerl  Johnson  during  the 
time  that  you  were  treating  or  nursing  him? 

Mr.  Anderson:  T  object  to  that,  I  don't  [93] 
think  that  she  is  qualified  to  express  an  opinion 
on  that. 

The  Court:  I  will  let  the  jury  weigh  her  testi- 
mony, she  has  stated  her  background  of  education, 
she  may  answer. 

A.     T  had  several  occasions  to  carry  on  a   con- 
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versation  with  Mr.  Johnson  and  I  too  discovered 
that  he  was  confused.  On  many  occasions  he  told 
exaggerated,  fantastic  stories.  At  one  time  he  was 
so  disturbed, — at  that  time  he  was  talking  on  reli- 
gion, at  which  time  we  couldn't  quiet  him  down 
with  sedation.  He  was  talking  to  members  of  his 
church  for  several  hours  one  night  and  we  couldn't 
quiet  him  down. 

Q.  Was  this  pain  alleviated  by  the  use  of  this 
drug  or  drugs'? 

A.  It  didn't  appear  to  be,  no.  At  times  he  would 
wake  up  and  complain  of  pain  in  the  stumps  or  in 
his  shoulder  and  I  would  try  to  quiet  him  down, 
trying  to  keep  the  length  of  time  between  the  nar- 
cotics to  three  hour  periods  which  we  tried  to  do 
in  the  hospital.  Sometimes  they  were  given  oftener 
than  that,  however. 

Q.  I  think  that  you  stated  that  you  attended 
him  up  to  February? 

A.     February  4,  yes. 

Q.  What  was  his  competency  on  the  date  of 
February  4,  if  you  know? 

A.  In  the  last  two  or  three  weeks  I  was  with 
him  I  didn't  [94]  have  an  opportimity  to  talk  or 
to  carry  on  a  conversation  very  much  because  he 
would  go  to  sleep  after  I  changed  the  dressings  on 
the  wounds,  but  he  was  still  confused  and  he  was 
still  telling  these  experiences  which  to  me  seemed 
exaggerated.  I  would  not  consider  him  competent 
at  that  time,  on  February  4th,  the  last  time  I  saw 
him  in  the  hospital. 
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Q.  Was  he  competent  at  any  time  prior  to  that 
time  when  you  attended  him? 

A.     I  would  say  that  he  was  not,  no. 

Mr.  Phillips :    I  think  you  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Anderson) :  Let  us  say  for  the  last 
two  weeks,  how  often  did  you  give  hypos  or  seda- 
tives to  Mr.  Johnson? 

A.  He  had  sedatives  every  night,  before  he  went 
to  sleep,  he  required  them  to  go  to  sleep  and  get 
his  rest,  and  as  I  remember  it,  he  had  a  narcotic 
every  night  too.  I  cannot  be  positive  in  regard  to 
that,  the  records  would  have  to  be  checked,  but  as 
I  remember  it,  he  received  hypos  at  that  time. 

Q.    You  say  he  did  or  did  not? 

A.  As  I  remember,  he  did  but  I  cannot  be  posi- 
tive about  that. 

Q.  There  were  times,  I  take  it,  when  he  carried 
on  an  ordinary  [95]  conversation  with  you? 

A.  At  the  time  it  seemed  to  be  an  ordinary  con- 
versation but  later  on  he  would  repeat  things  that 
he  had  said  and  he  would  not  remember  what  he 
had  told  me. 

Q.  Did  he  have  visitors  come  while  you  were 
there  ? 

A.  Only  at  that  time  that  he  was  talking  about 
religion,  he  did  have  some  members  of  his  church 
come  in  then. 

Q.     Didn't  he  have  other  visitors? 

A.     His   wife   was   generally  with   him   when    I 
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came  to  work  but  she  usually  left  right  after  or 
very  shortly  after  I  got  there.  It  was  the  night 
hours  and  there  are  no  visitors  often  at  that  time. 

Q.  But  when  visitors  came  they  generally  car- 
ried on  a  conversation  with  Mr.  Johnson,  didn't 
they? 

A.  Well,  his  wife  usually  talked  to  me  when 
I  came  and  not  to  Mr.  Johnson. 

Q.  I  don't  believe  that  you  answered  my  ques- 
tion, when  he  had  visitors  they  usually  talked  to 
him? 

A.  The  visitors  from  his  church,  the  ones  that  I 
mentioned,  they  went  in  and  talked  to  him  but  I 
wouldn't  say  that  his  conversation  was  at  all  ra- 
tional at  that  time. 

Q.    You  talked  to  him,  didn't  you? 

A.  I  talked  to  him  while  I  changed  his  dress- 
ings, yes. 

Q.  He  knew  what  you  were  doing  for  him,  didn't 
he  ?         A.     He  knew  that  I  was  trying  to  help  him. 

Q.  What  is  the  difference,  Mrs.  Murphy,  be- 
tween sedatives  and  narcotics? 

A.  Narcotics  are  given  for  the  relief  of  pain 
and  a  sedative  is  a  hypnotic  which  is  given  for  rest- 
lessness, it  doesn't  have  anything  to  do  with  pain 
to  the  extent  that  narcotics  do,  it  will  relax  a  per- 
son and  let  him  rest. 

Q.     By  narcotics  what  do  you  mean,  morphine? 

A.  Morphine,  codeine  and  demeral,  there  are 
many  different  narcotics. 
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Q.  Naturally  sedatives  were  not  for  the  pain, 
they  were  to  allow  him  to  rest? 

A.  We  try  to  cut  down  the  use  of  narcotics. 
When  a  patient  appears  to  be  improving  slightly 
if  there  is  a  possible  chance  to  relax  him  enough 
by  the  use  of  sedatives,  where  the  narcotic  is  not 
absolutely  necessary  we  try  the  sedative  first. 

Mr.  Anderson:     I  think  that  is  all. 

Mr.  Phillips:     That  is  all.  *****  [97] 

R.  K.  HART 

called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Phillips) :  Your  name  is  R.  K. 
Haii:  and  you  live  in  Pocatello,  Idaho? 

A.     That  is  correct. 

Q.    What  is  your  occupation,  Mr.  Hart? 

A.     I  am  a  public  accountant. 

Q.  You  know  LaVerl  Johnson  and  Mrs.  Joleen 
Johnson?  A.     Yes,  I  do. 

Q.  Will  you  state  the  facts  as  to  your  knowing 
LaVerl  Johnson  after  February  of  19-51? 

A.  At  that  time  I  was  living  on  Trail  Creek, 
which  is  two  or  three  blocks  from  the  residence  at 
which  he  was  living  when  he  came  home  from  the 
hospital.  In  my  capacity  as  Bishop  of  the  Wai'd, 
we,  of  course,  visit  all  of  those  who  are  ill  or  who 
have  had  tragedy  occur  to  them, — I  wasn't  Bishop 
at  thri  time  but  I  was  interested  in  him  and  I  vis- 
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ited  him  shortly  after  he  returned  from  the  hospital. 

Q.     Did  you  visit  him  later  on  in  the  spring? 

A.  No,  my  contact  with  him  later  was  when  he 
first  came  to  church  after  that. 

Q.     And  about  when  was  that?  [98] 

A.  I  would  say  about  in  the  early  summer  or  the 
middle  of  the  summer,  the  latter  part  of  June  or 
early  in  July,  I  would  say. 

Q.  And  the  occasion  that  you  contacted  him  at 
that  time,  did  you  have  occasion  to  observe  Mr. 
Johnson?  A.     Yes,  sir,  I  did. 

Q.     Bid  you  talk  to  him? 

A.  Yes,  we  greeted  each  other  and  had  a  few 
words  of  conversation. 

Q.  Will  you  state  and  describe  to  us  Avhat  you 
observed  about  Mr.  Johnson  at  those  times? 

A.  Well,  of  course,  his  physical  appearance  was 
rather  shocking  inasmuch  as  that  was  the  first  time 
that  I  had  seen  him.  He  was  very  thin,  his  face 
was  very  thin  and  shrunken.  His  eyes  had  a  sort 
of  pained  expression,  if  you  can  put  it  that  way.  He 
seemed  very  uncertain  about  talking,  in  all  his  talk- 
ing about  anything  that  he  had  to  say.  He  seemed 
quite  concerned  and  ill  at  ease,  I  am  not  sure  that 
I  can  find  any  better  words  to  describe  it  than  that. 
I  remember  a  time  or  two  when  he  first  came  to 
church  that  he  was  unable  to  stay  through  the  pro- 
ceedings. He  had  to  leave  before  it  was  out  and  I 
presumed  that  was  because  of  his  physical  or  men- 
tal discomfort  or  both.  *****  [99] 
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VIOLET  RAE  WALDRUN 

called  as  a  witness  by  the  plaintiffs,  after  being  first 
duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine)  :  Your  full  name  is  Violet 
RaeWaldrun?  A.    Yes,  sir. 

Q.    And  you  reside  here  in  Pocatello? 

A.    Yes,  sir,  No.  3  Foothills  Drive,  Pocatello. 

Q.    Have  you  ever  been  a  witness  before*? 

A.     No,  I  have  not.  [103] 

Q.  Now,  if  you  will  address  yourself  to  the  jury 
and  speak  loudly  enough  so  they  can  all  hear? 

A.    Yes,  sir,  I  will. 

Q.  On  and  before  November  4,  1950,  I  will  ask 
you  if  you  were  acquainted  with  LaVerl  Johnson? 

A.     Slightly. 

Q.  On  or  about  November  4,  1950,  where  did 
Mr.  Johnson  live? 

A.  I  don't  know  just  as  to  that.  I  knew  them 
after  they  moved  where  he  lived  after  he  came  from 
the  hospital. 

Q.  Will  you  explain  then  the  circumstances 
under  which  you  became  better  acquainted  with 
him? 

A.  Yes,  sir,  we  lived  in  the  apartment  where  her 
grandmother  and  grandfather  lived,  we  knew  them 
and  the  family  because  we  lived  with  them  and  we 
knew  them  slightly  at  the  time  they  were  married. 
From  then  on  we  were  better  acquainted  and  wIkmi 
the  accident  happened  it  struck  us  as  a  part  of  the 
familv.  We  were  interested  in  them  as  we  visited 
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them  and  we  knew  of  this  young  man's  character 
and  we  knew  the  people  and  we  were  very  much 
interested  in  these  people. 

Q.  Where  do  the  Johnsons  live  with  respect  to 
where  you  live?  A.    At  the  present  time? 

Q.    Yes.  A.     Out  north  of  Pocatello. 

Q.  At  any  time  subsequent  to  the  accident  did 
they  live  in  your  neighborhood?  [104] 

A.  I  don't  know  just  where  they  lived  at  the 
time  of  the  accident. 

Q.     After  the  accident,  I  asked  about? 

A.     Oh,  yes,  yes,  they  did. 

Q.  Where  with  regard  to  where  you  live  did  they 
live  at  that  time? 

A.     Just  one  block  from  us. 

Q.  Tell  the  Court  and  jury  whether  or  not  after 
Mr.  Johnson  was  out  of  the  hospital  in  the  spring 
of  1951,  whether  or  not  you  had  occasion  to  visit  the 
home  of  the  Johnsons? 

A.  Yes,  I  visited  Mr.  Johnson  after  he  came 
from  the  hospital. 

Q.    And  did  you  go  there  on  various  occasions? 

A.    I  did. 

Q.  On  the  occasions  that  you  went  to  the  John- 
son home  did  you  see  Mr.  Johnson  ? 

A.     I  did  see  him. 

O.  Tell  the  Court  and  jurv  what  vou  observed 
with  regard  to  Mr.  Johnson  on  those  occasions, — 
after  he  was  out  of  the  hospital  and  into  the  sum- 
mer of  1951? 

A.     I  observed  that  Mr.  Johnson  seemed  to  be 
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confused  over  Ms  condition.  We  didn't  care  to  talk 
to  him  too  much  about  it.  He  talked  very  very 
lovely  and  he  would  answer  our  questions  but  in 
bringing  up  anything  as  to  his  condition  we  didn't 
do  that  because  in  our  estimation  he  didn't  seem 
to  want  to  talk  about  it.  If  I  may  explain  [105]  one 
incident,  my  husband  is  a  salesman  and  he  made  the 
remark  that  under  the  conditions 

The  Court:  Not  what  your  husband  said,  you 
are  not  permitted  to  state  that. 

Q.  Just  describe  Mr.  Johnson's  appearance  on 
those  occasions? 

Mr.  Casterlin:  I  think  I  will  object  to  that  ques- 
tion on  the  ground  that  his  appearance  would  have 
nothing  to  do  with  this  case  after  March  20,  1951. 

The  Court:  I  took  it  that  this  testimony  was 
concerning  matters  in  the  spring  of  1951  before 
March  20th. 

Mr.  Racine :    That  is  my  understanding. 

The  Court:  Because  we  are  still  trying  out  the 
matters  of  right  to  bring  this  suit.  You  may  testify 
as  to  matters  in  the  spring  prior  to  March  20,  1951. 

Q.  When  he  first  came  out  of  the  hospital,  will 
you  describe  his  appearance? 

A.  The  first  time  we  ^asited  Mr.  Johnson,  to  me 
it  was  pathetic.  He  didn't  seem  like  he  had  too  much 
in  the  future,  he  didn't  look  happy  to  me.  We  didn't 
talk  to  him  or  force  him  to  talk,  we  just  commented 
as  to  how  grateful  we  were  to  see  him. 

Mr.  Casterlin:  I  think  I  will  object  to  this  as 
not  being  responsive.  [106] 
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Mr.  Racine:  Just  describe  his  personal  appear- 
ance. 

A.    He  had  a  confused  look  in  his  eyes. 

Q.    What  was  his  face  like? 

A.  The  expression  on  his  face  wasn't  good,  it  to 
me  was  an  expression  of  wonderment  as  to  what 
would  be  the  outcome. 

Mr.  Casterlin :  I  think  I  will  move  to  strike  that 
as  expressing  an  opinion  as  to  what  was  in  the 
mind  of  Mr.  Johnson. 

The  Court:    The  motion  will  be  denied. 

Q.  Will  you  state  on  the  occasion  of  the  first 
visit  whether  or  not  Mr.  Johnson,  in  any  conver- 
sation you  had  with  him,  talked  or  discussed  mat- 
ters with  you  rationally? 

A.  I  cannot  answer  that  exactly  but  I  can  say  to 
this  extent  that  we  didn't  discuss  anything  with 
him,  we  didn't  talk  to  him  much  because  we  felt 
that  he  didn't  care  to  talk  about  it  and  we  could 
see  that  he  didn't  care  to  talk  to  us. 

Q.    Did  he  offer  to  talk  to  you? 

A.    No,  he  didn't. 

Mr.  Racine:     You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Casterlin)  :  Do  you  know  when  Mr. 
Johnson  left  the  hospital? 

A.  I  know  he  left  for  Christmas  Day,  we  were 
there  before  [107]  Christmas  and  he  left  to  come 
home  for  Christmas  Day. 

Q.     On  this  occasion  or  occasions  that  you  were 
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visiting  with  him,  I  assume  they  were  shortly  after 

Christmas  ? 

A.  No,  we  were  there  before  Christmas  at  the 
hospital. 

Q.  Now,  when  he  was  at  home  do  you  recall 
when  he  came  home  ? 

A.     No,  only  for  Christmas. 

Mr.  Racine:  I  wonder  if  the  witness  isn't  con- 
fused about  the  question. 

Q.  Now,  Mrs.  Waldrun,  what  do  you  mean  by 
coming  from  the  hospital,  do  you  have  reference  to 
this  time  he  came  home  for  Christmas  Day? 

A.  No,  the  only  thing  I  know, — I  didn't  keep 
track  of  when  he  came  home,  I  knew  he  was  home 
for  Christmas  and  went  right  back. 

Q.  Do  you  know  when  he  was  discharged  from 
the  hospital  and  didn't  have  to  go  back? 

A.     No,  I  don't. 

Q.  Could  you  fix  any  date  that  you  were  there 
and  had  a  talk  with  him  ?  A.     No,  sir. 

Q.  You  don't  know  whether  it  was  before  March 
20,  1951,  or  after? 

A.     I  know  that  it  was  in  March,  in  the  spring. 

Q.     Was  it  the  latter  part  of  March? 

A.  Before  the  15th  or  through  there.  I  cannot 
say  exactly  [108]  the  date  but  I  know  it  was  after 
he  came  home  in  March. 

Q.  Isn't  it  a  fact  that  you  didn't  care  to  discuss 
his  accident  to  renew  his  memories?  Isn't  that  the 
reason  that  you  refused  to  talk  to  him? 

A.     No. 
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Q.  Isn't  it  a  fact  that  everybody  that  was  there 
with  him  avoided  the  subject  of  his  having  lost  his 
arm  and  his  legs? 

A.     It  might  have  been,  we  didn't  do  that. 

Q.     You  didn't  talk  to  him  about  that? 

A.     No,  we  didn't. 

Q.     That  was  one  of  the  things  that  you  avoided? 

A.     We  didn't  discuss  the  conditions  with  him. 

Q.     What  did  you  talk  about  with  him? 

A.  We  talked  about  the  fine  weather  we  were 
having  and  how  nice  it  was  for  him  to  be  back 
again  so  that  he  could  go  to  church  and  enjoy  life. 

Q.     He  understood  what  you  were  talking  about? 

A.  I  don't  think  that  he  did,  if  he  did  he  didn't 
show  it. 

Q.     Did  he  join  in  the  conversation? 

A.    Not  too  much. 

Q.     Did  he  ask  any  questions?  A.    No. 

Q.  Mrs.  Waldrun,  you  have  stated  that  you  were 
interested  in  the  Johnsons.  I  assume  that  you  are 
interested  in  the  outcome  [109]  of  this  lawsuit? 

A.     I  certainly  am. 

Q.  And  you  would  certainly  like  to  see  Mr.  John- 
son prevail  and  win  out? 

A.     I  certainly  would. 

Mr.  Casterlin :     That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Racine)  :    What  you  have  testified 
and  stated  here,  are  they  the  facts,  what  you  knew 
about?  A.    Will  you  state  that  question  again ? 
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Q.  You  have  testified  here  as  to  facts  that  you 
knew,  is  that  right? 

A.     They  are  facts  that  I  knew. 

Mr.  Racine :     That  is  all. 

Mr.  Casterlin :     That  is  all. 

H.  P.  STEARM 

called  as  a  witness  by  the  plaintiffs,  after  being  first 
duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Racine)  :  Where  do  you  reside? 

A.    722  West  Cedar,  Pocatello,  Idaho. 

Q.     What  is  your  profession? 

A.  Associate  professor  of  Political  Science  at 
the  Idaho  State  [110]   College. 

Q.  When  did  you  first  become  acquainted  with 
LaVerl  Johnson? 

A.    About  the  first  part  of  June,  1951. 

Q.  What  were  the  circumstances  under  which 
you  first  became  acquainted  with  Mr.  Johnson? 

A.  He  entered  my  classes  at  college.  He  came 
in  as  a  pre-legal  major. 

Q.  Hid  you  have  occasion  to  observe  Mr.  John- 
son in  classes?  A.     Yes,  sir. 

Q.  What  did  you  observe  about  him  at  that 
time  ? 

A.  He  enrolled  in  summer  school  and  he  was 
pushed  into  the  classroom  by  students  there.  Dur- 
ing the  time  that  we  were  having  lectures  or  dis- 


94         Union  Pacific  Railroad  Company  vs. 

(Testimony  of  H.  P.  Steann.) 

cussions  he  was  ill  at  ease  and  perspiration  con- 
tinually poured  down  his  face. 

Q.  What  is  the  fact  as  to  whether  he  partici- 
pated in  classes? 

A.     He  did  not  participate  in  classes. 

Q.  What  is  the  fact  as  to  whether  he  took  any 
examination  ? 

A.  The  first  examination  we  gave  about  two 
weeks  after  he  enrolled  in  the  class,  after  the  se- 
mester started.  As  I  gave  out  the  questions  I  no- 
ticed that  he  was  again  in  that  very  high  emotional 
state,  ]3^i'spiring  freely.  When  I  gave  the  questions 
out  I  watched  Mr.  Johnson  very  closely,  I  antici- 
pated that  he  might  have  trouble.  About  ten  min- 
utes after  the  class  started, — after  the  test  started 
Mr.  Johnson  threw  his  pencil  down  on  the  floor 
and  was  very  [111]  flushed  in  the  face.  I  walked 
over  and  pushed  his  wheel  chair  outside  the  door 
and  I  started  talking  to  him. 

Q.  Mr.  Stearm,  what  is  your  educational  back- 
ground ? 

A.  I  have  attended  the  Kansas  State  Teachers 
College  at  Emporia,  Kansas.  I  also  attended  the 
Kansas  University,  University  of  Texas  and  the 
University  of  Utah. 

Q.     What  degrees  do  you  hold? 

A.  I  have  an  A.B.  and  an  M.S.  and  I  am  com- 
pleting work  on  my  P.H.D. 

Q.  Have  you  had  any  training  or  practical  work 
in  psychiatry? 

A.     Somewhat, — during  my  term  in  the  Armed 
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Forces,  I  acted  under  the  supervision  of  the  head 

psychiatrist  and  clinic  psychologist  in  the  hospital 

center,  I  acted  as  rehabilitation  man  under  their 

direction. 

Q.    Where  was  that? 

A.     That  was  at  Soissons,  France. 

Q.    And  when  was  it? 

A.     In  World  War  Two. 

Q.     During  what  period  of  time? 

A.  That  must  have  been  approximately  one  year. 
I  had  training  in  rehabilitation  before  I  went  over- 
seas. 

Q.  What  type  of  patients  were  there  in  that 
hospital  ? 

A.  Extreme  surgical  cases, — amputees, — ^mental 
cases  and  so  on. 

Q.  What  was  the  nature  of  your  work  with  those 
patients?  [112] 

A.  My  job  as  rehabilitation  man  and  also  as 
information  man,  as  the  patient  was  able,  through 
doctors'  orders  we  would  give  certain  type  of  exer- 
cises and  care,  such  as  seeing  that  they  got  to  the 
movies,  books  to  read  and  discussions  with  them, 
and  so  on. 

Q.  Did  you  have  occasion  to  observe  the  mental 
attitude  of  amputees  at  that  time? 

A.    Yes,  sir,  very  much. 

Q.  I  will  ask  you  now,  Mr.  Stearm,  based  upon 
your  experience  and  upon  your  work  with  other 
amputees,  what  yoTi  have  to  say  as  to  the  compe- 
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tency  of  Mr.  LaVerl  Johnson  when  you  first  met 

him  in  the  summer  of  1951? 

Mr.  Anderson:  I  think  we  mil  object  to  that,  if 
the  Couii:  please,  we  do  not  think  this  witness  is 
qualified  to  answer.  I  think  this  is  a  medical  ques- 
tion. 

The  Court:    He  may  answer. 

A.  I  was  about  to  ask  what  the  attorney  meant 
by  competency. 

Q.  Just  what  you  observed,  what  you  saw,  and 
as  to  whether  you  felt  that  LaVerl  Johnson  was 
able  to  carry  on  and  transact  his  business  in  the 
normal  activities  of  conducting  his  own  affairs? 

A.     I  would  say  definitely  not. 

Q.  Will  you  explain  what  you  observed,  as  a 
basis  for  your  opinion?  [113] 

A.  As  I  mentioned  before,  when  he  threw  down 
his  pencil,  he  was  very  or  seemed  to  be  very  emo- 
tionally upset.  I  pushed  him  out  into  the  hallway. 
In  our  training  in  the  Anned  Services  we  were 
told  definitely  never  to  show  any  sympathy  toward 
anyone  injured  or  anyone  who  had  amputations.  So 
with  the  experience  I  had  had  with  people  like  that, 
I  took  Mr.  Johnson  out  in  the  hallway  and  I  gave 
him  a  very  sound  going  over.  Meaning  by  that,  I 
didn't  give  him  much  of  a  chance  to  show  any  sign 
of  asking  for  sympathy  or  feeling  sorry  for  him- 
self. I  told  him  that  he  was  making  a  very  sorry 
spectacle  of  himself  in  acting  the  way  he  did  in 
the  classroom.  I  spoke  to  him  for  about  an  hour 
and  a  half  at  that  time  and  in  doing  so  I  never  let 
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him  get  a  chance  to  say  too  much.  After  about  30 
minutes  I  let  him  talk  to  me  a  little.  In  reference 
to  that,  he  told  me  that  he  had  threatened  himself 
a  numl^er  of  times  and  that  he  felt  at  that  time 
that  he  was  of  no  value  to  anyone  in  this  world 
and  that  he  would  like  to  end  it  all  right  now.  I 
made  fun  of  him  and  I  said, 

Mr.  Casterlin:  1  think  we  object  to  the  testi- 
mony of  this  witness  as  a  whole  and  move  to  strike 
it  on  the  ground  that  mental  competency  is  deter- 
mined as  of  a  time  prior  to  March  20,  1951,  and 
this  applies  to  a  period  after  that. 

The  Court:  If  he  was  in  that  condition  [114] 
after  that  time  it  certainly  shows  that  he  had  not 
recovered. 

Mr.  Casterlin :  It  would  not  make  any  difference 
whether  he  had  recovered  or  had  not  recovered  be- 
cause the  suit  then  would  have  been  brought  in 
time  and  it  would  not  be  material  here. 

The  Court:    The  objection  will  be  overruled. 

Q.     You  may  go  ahead,  Mr.  Stearm  *? 

A.  I  told  him  that  life  was  a  pretty  sweet  thing 
and  that  the  only  person  he  would  really  be  hurt- 
ing if  he  tried  to  end  it  all  as  he  had  threatened, 
would  be  his  family  and  his  friends.  He  began  to 
talk  more  freely  with  me  but  at  the  time  he  talked 
very  haltingly.  As  he  would  speak  he  would  start 
to  say  something,  stop  and  rephrase  his  statement 
and  start  over  again  in  a  very  halting  manner.  Of 
course,  I  tried  to  make  him  feel  better  v/ithout 
showing  any  sympathy  and  I  think  in  about  an  hour 
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and  a  half  he  was  in  a  pretty  good  shape  mentally 

at  that  time. 

Q.  Mr.  Stearm,  did  you  see  him  from  time  to 
time  after  that  circmnstance  and  occasion  that  you 
have  related? 

A.  Yes,  since  he  is  a  major  of  mine  I  have  been 
in  close  contact  with  him  and  also  since  the  condi- 
tion he  was  in  I  have  taken  a  very  special  interest 
in  his  case  and  worked  vnth  him  at  all  times.  By 
all  times  I  mean  from  [115]  day  to  day  over  a 
period  of  the  past  two  years. 

Q.  To  your  knowledge  have  there  been  any  other 
occasions  that  you  have  had  occasion  to  observe  him 
as  to  his  competency? 

Mr.  Casterlin:  I  renew  my  objection  as  to  this 
being  immaterial.  He  has  established  one  instance 
after  March  20th  and  any  other  instance  would  be 
immaterial,  after  that  date  particularly. 

The  Court:  The  only  question  we  are  dwelling 
on  here  is  whether  he  should  have  been  barred  from 
having  this  case  heard  on  account  of  his  condition 
and  on  account  of  the  statute  of  limitation  running 
on  March  20,  1951,  I  believe  was  the  date,  without 
making  any  further  statement  I  think  I  will  let 
you  go  ahead  because  any  condition  after  March 
20th  would  certainly  show  that  he  must  have  been 
worse  prior  to  that  date.  You  may  answer  that  last 
question  yes  or  no. 

A.    Yes. 

Q.    Do  you  have  the  times  in  mind? 

A.     The  approximate  times,  yes,  sir. 
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Q.    Will  you  state  them? 

A.  One  was  a  year  ago  last  smnmer  and  again 
last  fall. 

Q.    Will  you  relate  those  circumstances? 

Mr.  Casterlin:  I  will  renew  my  objection  at  this 
time.  This  case  was  brought  within  two  years  after 
March  20, 1951,  consequently  any  continuation  would 
[116]  be  immaterial  as  to  the  question  of  the  statute 
of  limitation  because  the  suit  was  then  brought  in 
time  and  any  condition  existing  on  March  20,  1951, 
would  be  immaterial. 

The  Court :  I  cannot  agree  with  you.  I  realize  the 
statute  of  limitation  started  to  run  on  March  20th 
and  any  condition  that  this  man  has  after  that 
would  necessarily,  it  seems  to  me,  show  that  his 
condition  prior  to  that  time  wasn't  much  better.  I 
don't  want  to  make  any  comment,  this  is  for  the 
jury  to  say  as  to  whether  this  man  should  be  ex- 
cused from  taking  care  of  his  business  for  the  first 
few  months  after  his  injury.  I  don't  want  the  jury 
to  take  any  suggestions  that  they  think  I  might 
make  in  regard  to  this.  They  have  the  facts  and 
they  know  his  condition.  I  think  this  witness  and 
other  witnesses  should  be  allowed  to  testify  to  it, — 
most  of  it  certainly  can  be  observed. 

Mr.  Casterlin:  I  object  also  that  it  is  too  remote 
from  March  20th. 

The  Court:  I  realize  that  it  is  somewhat  remote 
but  he  may  answer. 

A.  The  first  occasion  was  during  the  summer- 
time a  year  ago, — a  year  ago  this  past  summer,  I 
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took  LaVeii  with  me  fishing.  During  this  trip  as 
he  went  to  bed  that  night  he  took  a  pistol  out  of 
his  car  and  placed  it  under  his  pillow, —  [117]  ac- 
tually it  was  under  his  coat  that  he  had  out  there. 
I  asked  LaVerl  the  purpose  of  the  pistol, — was  it 
to  protect  himself  in  case  of  bears  or  what.  We 
talked  quite  a  bit  around  the  camp  fire  and  I  be- 
lieve it  was  at  that  time  that  he  told  me  that  he 
used  the  pistol  in  case  that  he  should  get  himself 
injured  or  in  any  way  was  not  able  to  take  care  of 
himself  that  he  would  shoot  himself, — that  he  had 
carried  this  pistol  ever  since  he  was  able  to  get 
about,  for  that  purpose.  At  that  time  he  mentioned 
that  he  had  several  times  got  on  his  horse  to  go 
in  the  hills  with  the  idea  of  shooting  himself, — 
shooting  his  horse  first  and  shooting  himself  after 
he  killed  his  horse.  The  next  occasion  was  in  either 
the  late  fall  or  early  winter  of  last  year.  If  the  date 
is  important  I  could  look  it  up.  We  took  a  group 
of  students  to  the  University  of  Utah  to  hear  a 
speaker  at  the  Pi  Sigma  Alpha  annual  dinner.  Mr. 
Johnson  and  his  wife  were  both  there  at  that  time. 
Mr.  Johnson  came  to  me  in  rather  an  embarrassed 
way  and  asked  if  I  would  go  with  him;  he  seemed 
rather  disturbed  about  something.  I  went  into  the 
rest  room  with  him  and  at  that  time  Mr.  Johnson 
said,  "I  am  not  very  much  good  for  anything."  He 
said,  "I  wish  you  would  help  me."  And  I  said, 
''What  is  the  matter,  LaVerl?"  And  he  said,  "I 
can't  wash  my  hand  and  we  are  going  in  to  lunch." 
x\nd  I  said,  "Certainly,  I  will  be  glad  to  wash  your 
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hand  for  you."  [118]  Before  the  group  was  around 
I  scrubbed  his  hand  so  that  he  could  go  in  to 
dinner  and  eat.  So  far  as  any  definite  threat  is  con- 
cerned, he  didn't  make  any  at  that  time.  He  just 
suggested  or  said  that  he  would  be  better  off  dead. 
Mr.  Racine:     I  think  you  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Casterlin) :  Mr.  Stearm,  in  the 
course  of  your  work  I  assume  this  is  not  the  only 
instance  where  you  have  seen  students  that  were 
ill  at  ease  and  were  perspiring  when  they  were 
posed  for  an  examination? 

A.  Most  of  them  are  ill  at  ease  but  they  don't 
perspire  as  profusely  as  Mr.  Johnson  did. 

Q.     Where  did  you  get  your  M.S.? 

A.     It  was  a  M.A. 

Q.    I  thought  you  said  M.S.,  pardon  me. 

x\.  Well,  I  may  have  but  that  was  an  error,  it 
was  a  M.A. 

Q.    Where  did  you  get  that  degree? 

A.    At  the  Oklahoma  A.  &  M. 

Q.  Bid  you  get  that  as  a  result  of  seminar  or  a 
written  examination? 

A.  I  got  my  M.A.  ])oth  by, — well,  we  take  the 
seminar,  that  is  a  course  that  we  take  for  written 
work. 

Q.  Yes,  I  have  an  M.A.  also  and  I  was  just 
wondering  ^.f  you  had  the  same  exx)erience  that  I 
did.  Now,  did  you  get  your  [119]  M.A.  as  a  result 
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of  an  open  examination  in  seminar  or  as  a  result 

of  a  written  examination  *? 

A.  I  took  a  written  examination  covering  four 
fields  of  Political  Science  and  then  took  an  oral 
examination  over  my  master's  thesis  before  a  board 
of  five  members. 

Q.  And  I  presume  you  were  not  ill  at  ease  or 
nervous  when  you  went  before  all  of  these  profes- 
sors and  students  for  the  oral  examination? 

A.  No,  not  the  oral  examination  because  I  had 
written  on  a  subject  that  possibly  few  people  knew 
much  about  and  I  figured  that  I  knew  more  about 
that  subject  than  the  professors  did. 

Q.  That  is  an  unusual  situation.  Would  you  say, 
Mr.  Stearm,  that  because  a  person  is  ill  at  ease 
under  certain  circumstances  that  he  is  mentally  in- 
competent to  transact  his  own  affairs  within  his  own 
sphere  of  activity?  A.    No,  sir. 

Q.  Would  you  say  that  because  a  person  pers- 
pires that  he  is  incapacitated  to  transact  his  own 
business  within  his  own  sphere  of  activity? 

A.    No,  sir,  but  may  I  explain  that? 

Q.    Yes,  you  may. 

A.  In  a  case  of  people  who  have  amputations  I 
have  observed  that  they  do  in  emotional  states  pers- 
pire more  profusely  than  persons  who  have  not  had 
amputations.  [120] 

Q.  Isn't  it  a  fact  any  person,  whether  he  is  an 
amputee  or  not,  perspires  in  the  event  of  an  emo- 
tional upset?  A.     I  would  imagine  so,  sir. 

Q.     When  you  speak  of  the  emotional  upsets  that 
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Mr.  Johnson  has  had;  you  mentioned  one  that  oc- 
curred when  he  took  his  first  examination  in  1951, 
now,  there  was  a  complete  recovery  from  that,  was 
there  not?  A.     In  what  way  do  you  mean? 

Q.  You  said  that  you  took  him  out  and  talked 
to  him  and  let  me  ask  if  he  recovered  from  that 
emotional  upset  then*?  A.    Yes,  sir. 

Q.  And  then  you  testified  that  he  had  another 
one  along  in  the  siunmer  of  1952 ;  he  recovered  from 
that  emotional  upset,  didn't  he?  A.    Yes,  sir. 

Q.  After  his  recovery  from  that  emotional  upset 
you  would  not  say  that  he  was  mentally  incom- 
petent to  transact  his  own  business  within  the 
sphere  of  his  own  activity,  would  you? 

A.  I  think  that  I  would  not  be  in  a  position  to 
say  whether  he  was  or  was  not. 

Q.  Now,  last  fall,  that  would  be  the  fall  of  1952 
or  1953?  A.     1952  is  what  I  referred  to, 

Q.  There  was  nothing  about  his  asking  you  to 
wash  his  hands  which  would  indicate  to  you  that 
he  was  mentally  incompetent  [121]  to  perform  his 
own  business,  to  transact  his  own  business  within 
the  sphere  of  his  activity,  was  there? 

A.  Well,  in  answering  that  question,  his  business 
at  that  particular  time  was  washing  his  hand  and 
he  could  not  do  that. 

Q.  You  understand  what  I  have  in  mind,  Mr. 
Stearm,  if  he  had  other  spheres  of  activity  within 
his  own  life,  the  fact  that  he  had  to  have  help  in 
washing  his  hand,  that  would  not  drive  you  to  the 
conclusion  that  he  was  mentally  incompetent? 
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A.  No,  the  statement  that  he  made  at  the  time 
is  what  I  referred  to,  he  stated  at  the  time  that  he 
would  be  better  off  and  everyone  else  would  be 
better  off  if  he  was  dead  or  something  to  that 
effect. 

Q.  Have  you  ever  heard  people  who  are  not 
amputees  make  the  same  statement  in  instances  of 
emotional  upsets?  A.     I  imagine  so. 

Q.  The  fact  that  they  make  that  statement; 
when  they  recover  from  the  emotional  shock,  they 
go  back  to  their  normal  habit  and  action? 

A.    Yes,  I  guess  they  do,  to  their  normal  action. 

Q.  It  is  not  unusual  for  a  person  to  carry  a  six- 
shooter  in  the  hills  in  order  to  relieve  themselves 
of  being  caught  where  they  cannot  get  loose, — that 
is  common  practice  among  hill  men,  isn't  it? 

A.  I  cannot  answer  that,  I  know  that  I  would 
not  carry  a  [122]  pistol  just  to  shoot  myself. 

Q.  In  cases  of  extreme  circumstances  you  know 
that  hill  people  do  carry  six-shooters? 

A.     Yes,  I  know^  they  do. 

Q.  Have  you  ever  heard  them  say  that  they 
carried  them  in  the  event  that  they  slipped  on  a 
rock  and  broke  their  leg  they  would  not  have  to 
lie  there  and  suffer? 

A.     ISTo,  sir,  I  never  have. 

Q.     You  never  have  heard  that?  A.     No,  sir. 

Q.  You  would  not  say  that  if  a  person  made  that 
statement  that  he  was  not  competent  to  transact  his 
business  if  he  was  a  farmer  on  a  farm,  would  you? 

A.     I  think  the  question  of  whether  a  man  is 
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mentally  incompetent  or  not  is  not  within  my  sphere 
to  answer  over  a  period  of  years;  at  the  time  that 
I  am  speaking  of  he  was  definitely  emotionally  up- 
set. 

Q.  You  would  not  say  that  because  of  the  three 
instances  of  emotional  upset  that  Mr.  Johnson  was 
mentally  incompetent  to  transact  the  business  in 
which  he  was  engaged  in  his  own  sphere,  his  own 
normal  average  daily  life? 

A.  No,  not  from  those  alone  but  from  knowing 
Mr.  Johnson  for  the  time  that  I  have  known  him 
and  observing  him  on  the  occasions  and  observing 
his  actions  up  to  that  time  I  would  say  that  he  was 
definitely  incompetent  at  that  [123]  time. 

Q.     At  that  particular  time?  A.     Yes,  sir. 

Q.  You  have  stated  that  you  have  a  special  in- 
terest in  his  case,  I  assume  that  is  correct? 

A.    Yes,  sir. 

Q.  You  have  that  interest  so  that  you  would 
really  like  to  see  him  win  in  this  case  ? 

A.  You  are  misinterpreting  my  words ;  in  refer- 
ring to  his  case  I  was  referring  to  him  as  a  student 
at  the  Idaho  State  College. 

Q.  I  see,  but  as  a  matter  of  fact  you  would  like 
to  see  him  win  this  lawsuit? 

A.  Only  if  he  is  meeting  the  requirements  of  the 
law. 

Mr.  Casterlin :  Thank  you,  that  clears  that  up.  I 
believe  that  is  all. 

Mr.  Racine :    That  is  all. 
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LAVERL  JOHNSON 

called  as  a  witness  by  the  plaintiffs,   after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine) :  Your  full  name  is  LaVerl 
A.  Johnson?  A.    Yes,  sir. 

Q.  Have  you  ever  been  a  witness  on  a  witness 
stand  before?  [124]  A.     No. 

Q.  Then,  Mr.  Johnson,  will  you  speak  up  as  best 
you  can  and  address  your  remarks  to  the  jury. 
Where  do  you  live? 

A.     I  live  at  168  Jones  Drive,  Pocatello. 

Q.  Where  did  you  live  on  or  about  November 
4,  1950? 

A.  I  lived  at  38  Orchard  Drive,  Pocatello, 
Idaho. 

Q.    Where  were  you  employed  on  that  date? 

A.  I  was  employed  at  the  Pacific  Fruit  Express 
Company. 

Q.     Was  that  here  in  Pocatello?  A.    Yes. 

Q.    What  was  your  age  on  November  4,  1950? 

A.     I  was  23. 

Q.     Were  you  married  then?  A.    Yes. 

Q.     To  whom?  A.     To  Joleen. 

Q.  How  long  had  you  been  employed  at  the 
Pacific  Fruit  Express  prior  to  November  4,  1950? 

A.  I  am  not  certain  of  the  dates  but  I  would  say 
that  it  was  approximately  two  years  over-all. 

Q.     Approximately  two  years,  you  say? 

A.    Yes. 


LaVerl  and  Joleen  Johnson,  et  al.  107 

(Testimony  of  LaVerl  Johnson.) 

Q.  What  was  the  nature  of  your  employment  or 
work  at  that  time? 

A.    At  that  immediate  time  ? 

Q.  What  were  your  general  duties  on  that  day 
and  prior  to  [125]  that  day? 

A.  I  was  a  repairman  for  the  Pacific  Fruit  Ex- 
press Company. 

Q.  And  as  a  repairman  state  briefly  what  you 
did? 

A.  Well,  we  repaired  almost  anything  of  a  minor 
nature  that  would  become  unserviceable. 

Q.     Were  you  an  electrician  then? 

A.     No,  I  wasn't. 

Q.     Did  you  have  any  knowledge  of  electricity? 

A.    Very  little. 

Q.  Had  you  ever  worked  around  high  voltage 
electricity  ?  A.     No. 

Q.  What  happened  that  day,  LaVerl,  as  to  any 
of  the  electrical  power  at  the  Pacific  Fruit  Express 
Company  ? 

A.  Well,  the  electricity  was  turned  off  at  the 
plant. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
saw  anyone  around  there  working  on  the  electrical 
equipment?  A.     Yes,  sir,  I  did. 

Q.    Who  did  you  see,  if  you  know? 

A.  I  don't  know  who  it  was,  but  it  was  someone 
foreign  to  the  Pacific  Fruit  Express  employees 
right  there. 

Q.     To  your  knowledge  were  there  any  electri- 
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cians  at  the  Pacific  Fruit  Express  plant  on  Novem- 
ber 4,  or  prior  to  that  time? 

A.  Well,  not  any  Pacific  Fruit  Express  em- 
ployees. 

Q.     There  were  no  electricians'?  [126] 

A.     Not  Pacific  Fruit  Express  employees,  no. 

Q.  Had  you  ever  had  occasion  to  observe  men 
Avorking  on  the  electrical  apparatus  prior  to  No- 
vember 4,  1950,  around  the  plant? 

A.  I  have  seen  men  work  with  electricity  around 
there  but  I  didn't  know  who  they  were,  they  were 
not  employees  from  our  company  there. 

Q.  A¥hat  did  you  do  that  day,  on  November  4, 
1950,  so  far  as  the  electrical  equipment  was  con- 
cerned and  why  did  you  do  it? 

A.  Well,  I  was  instructed  to  paint  those  electric 
cables  that  go  into  the  transformers,  by  Mr.  John- 
son, I  had  been  painting  them  most  of  the  morning 
on  one  particular  transformer  cage  until  it  satisfied 
him  as  being  a  complete  job  on  that  particular 
cage 

Q. Will  you  speak  just  a  little  louder,  La- 

Yerl? 

A.  Yes,  and  about  noon  Mr.  Johnson  came  along 
and  gave  me  the  keys  to  this  other  transformer  cage 
and  I  was  instructed  to  paint  it  as  I  had  painted 
the  other  one.  Paint  all  the  bare  wires,  re-dress 
them. 

Q.  What  were  you  told  as  to  whether  the  power 
was  off  or  on? 

A.     I  was  told,  by  Mr.  Johnson,  that  this  was 
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the  only  day  we  would  have  the  power  off  and  that 

the  power  was  off. 

Q.  Where  did  you  see  other  men  working  on 
the  electrical  equipment  around  there  that  day? 

A.  My  first  observation  was  that  he  was  inside 
of  this  transformer  cage  and  they  had  one  of  them 
open.  Later  on  in  the  afternoon  or  that  morning 
I  saw  them  in  the  other  transformer  cage  looking 
into  another  one. 

Q.  And  what  is  the  fact  as  to  whether  or  not  you 
at  any  time  saw  this  man  whom  you  didn't  recognize 
as  a  Pacific  Fruit  Express  Company  man,  working 
around  in  the  place  where  you  were  injured? 

A.  Yes,  I  had  observed  him  working  in  there; 
lio  was  in  the  cage  working  that  morning  while  I 
was  in  the  other  one. 

Q.  Who  did  you  call,  prior  to  November  4,  1950, 
— you  and  the  other  workmen  whenever  there  were 
power  failures  ? 

A.  Well,  in  case  of  any  power  failure  there  was 
a  number  for  us  to  call.  It  was  for  the  Union 
Pacific  Substation  there,  and  there  would  be  some- 
one there  to  find  out  what  the  trouble  was. 

Q.  Where  was  that  number  located,  was  it  posted 
Rojuewhere  ? 

A.     Yes,  it  was  posted  near  the  telephone. 

Q.     And  where  was  that? 

A.     That  was  inside  one  of  the  engine  rooms. 

Q.  In  the  engine  room  at  the  Pacific  Fruit  Ex- 
press plant? 

A.    Yes,  in  the  engine  room. 
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Q.  Now,  LaVerl,  just  tell  the  Court  and  jury 
what  you  did  on  that  day,  November  4,  1950,  so  far 
as  you  remember  just  before  you  were  injured? 

A.  Just  prior  to  going  to  lunch  Mr.  Johnson  in- 
structed me  to, — after  he  gave  me  the  keys  he  in- 
structed me  to  go  into  this  cage  and  paint  it  as  I 
had  painted  the  other;  then  I  went  to  lunch.  After 
I  came  back  from  lunch  I  mixed  my  paints  and  the 
stuff  that  I  was  to  put  on  the  wires  and  I  proceeded 
to  enter  the  cage  and  I  walked  around  to  work  from 
the  back  side  to  the  front  so  that  I  would  not  be 
rubbing  paint  on  me  all  of  the  time.  Upon  going  to 
paint  the  first  wire  I  got  hold  of  this  one  that  had 
never  been  de-energized. 

Q.     And  what  do  you  next  remember? 

A.    Well,  I  remember  being  in  the  hospital. 

Q.  Do  you  know  how  long  you  were  in  the  hos- 
pital? 

A.  Well,  I  W'as  in  the  hospital  until  either  Feb- 
ruary or  March  of  the  following  year. 

The  Court:  At  this  time  we  will  adjourn  until 
10  o'clock  tomorrow^  morning. 

November  20,  1953,  10 :00  o'clock  a.m. 
Mr.  Casterlin:  At  this  time,  if  the  Court  please, 
the  defendant  waives  its  defense  of  the  statute  of 
limitations  and  asks  that  all  of  the  allegations  al- 
leging the  statute  of  limitations  being  stricken  from 
its  answer,  which  is  the  second  defense  in  the  an- 
swer, and  also  moves  at  this  time,  in  view  of  that 
motion,  that  all  of  the  exhibits  from  1  to  13  be 
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stricken  as  [129]  they  pertain  solely  and  only  to 
the  defense  of  the  statute  of  limitation.  In  this  con- 
nection I  wish  to  assure  the  Court  that  this  motion 
comes  at  the  very  first  opportunity  that  we  have  had 
to  observe  the  hospital  records  for  anything  concern- 
ing the  handling  of  this  case  in  the  hospital  through 
the  doctors  or  otherwise,  because  this  is  confidential 
and  we  could  not  obtain  the  records  had  we  sought 
to  do  so,  and  after  examining  the  records  we  de- 
cided to  take  this  move.  Having  now  examined  and 
investigated  the  records  which  we  did  not  have  an 
opi:»ortunity  to  see  before,  we  make  this  motion.  I 
assure  the  Court  that  this  defense  was  made  orig- 
inally in  good  faith  for  want  of  information  and 
we  ask  now  that  the  Court  instruct  the  jury  ap- 
propriately with  respect  to  this  defense,  in  respect 
to  the  evidence  and  the  testimony  offered  that  they 
are  not  to  consider  it  further  in  connection  with 
this  case  as  to  the  plea  of  incompetency  or  repre- 
sentation; that  the  case  now  has  assumed  one 
strictly  of  negligence  under  the  allegations  in  the 
complaint.  *****  [130] 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
I  think  you  understand  just  as  fully  as  the  Court 
will  be  able  to  explain  it  to  you  that  the  defendant. 
Union  Pacific  Railroad  Company,  has  withdrawn 
its  defense  of  the  statute  of  limitation.  In  other 
words,  they  have  consented  that  the  plaintiff  had 
the  right  to  sue  regardless  of  the  statute  of  limita- 
tion which  provides  that  an  action  must  be  filed 
wdthin  two  years, — so  that  leaves  you  in  the  position 
of  determining  what  part  of  the  evidence  which  you 
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have  heard  here  for  the  last  two  days  pertains  to 
the  statute  of  limitation  and  what  part  pertains 
to  the  question  of  hiuniliation  and  disability,  pain 
and  suffering  of  the  plaintiff  in  this  case.  All  of 
the  testimony,  the  letters  back  and  forth  to  the  In- 
dustrial Accident  Board ;  the  conversations  with  the 
claim  agents  and  examiners  of  the  Union  Pacific 
Railroad.  In  fact  all  of  the  exhibits  that  have  been 
introduced  here  in  evidence  that  pertain  to  the 
ability  of  Mr.  Johnson  to  figure  out  his  business 
a  if  airs  to  the  extent  that  he  would  have  been  able 
properly  handle  his  affairs  in  regard  to  his  accident 
so  that  he  could  haA^e  filed  his  suit  within  the  time 
limited  by  statute, — all  of  that  testimony  is  not 
material  now  in  view  of  the  position  taken  by  the 
Railroad  Company  to  withdraw  this  defense.  It  is 
the  duty  of  the  jury  to  eliminate  that  evidence  from 
their  minds.  [131]  I  want  to  make  it  clear, — this 
does  not  strike  the  testimony  so  far  as  it  pertains 
to  Mr.  Johnson's  condition,  such  as  his  disability, 
pain,  suffering,  humiliation  and  things  of  that  kind. 
I  am  going  to  strike  all  of  the  exhibits  except 
those  pertaining  to  the  hospital  records;  that  is, — 
they  will  not  be  admitted  for  any  purpose  except  to 
show  the  length  of  time  that  he  was  in  the  hospital 
and  the  treatment  that  he  received  at  that  time.  It 
may  be  necessary  later  in  this  case  for  me  to  give 
you  further  instructions  in  regard  to  those  exhibits 
but  they  are  so  cumbersome  that  the  Court  will  have 
to  go  through  them  and  determine  what  will  be 
eliminated.  In  fact  I  would  eliminate  all  of  them 
at  this  time  except  that  it  might  place  the  plaintiff 
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in  the  position  of  having  to  return  some  the  nurses 
and  some  other  witnesses  to  testify  in  regard  to 
some  parts  of  those  records. 

Because  of  the  turn  that  this  case  has  taken,  I 
am  going  to  permit  the  plaintiff  to  put  on  one  ad- 
ditional witness  today  because  his  business  affairs 
are  such  that  he  must  or  should  get  away,  and  then 
I  will  recess  this  case  until  Monday  morning. 

I  don't  want  any  of  the  jurors  to  worry  about 
Thanksgiving  because  we  will  recess  or  adjourn 
for  Thanksgiving  Day  if  we  have  not  finished  by 
that  time.  [132] 

Now,  do  you  gentlemen  feel  that  I  have  covered 
the  matter  sufficiently? 

Mr.  Racine:    Yes,  we  do. 

Mr.  Casterlin:    Yes,  your  Honor. 

The  Court:  And  the  record  may  show  that  Mr. 
Johnson  is  withdrawn  from  the  witness  stand  at 
this  time. 

IRVING  J.  ESKELSEN 

called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Phillips)  :  Your  name  is  Irving  J. 
Eskelsen?  A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Eskelsen? 

A.     625  West  Halliday,  here  in  Pocatello. 

Q.    What  is  your  occupation? 

A.  Electrical  foreman  for  the  Union  Pacific  at 
Pocatello. 


114       Union  Pacific  Railroad  Company  vs, 

(Testimony  of  Irving  J.  Eskelsen.) 

Q.  That  is  in  the  Union  Pacific  Railroad  shops 
in  Pocatello?  A.    Yes,  sir. 

Q.     How  long  have  you  been  in  that  position? 

A.     Approximately  seven  years. 

Q.  During  that  time  you  have  read  meters  meas- 
uring the  delivery  of  electricity  by  the  Union 
Pacific  to  the  [133]  Pacific  Fruit  Express  Company 
here  in  Pocatello  ?  A.     That  is  right. 

Q.     That  is  done  at  least  once  each  month? 

A.     Yes,  once  each  month. 

Q.  AVhere  is  the  meter  at  the  Pacific  Fruit  Ex- 
press Company  ice  plant  in  Pocatello  located? 

A.  It  is  in  the  inclosure  of  what  we  call  twelve 
point  five  substation. 

Q.  With  respect  to  the  Pacific  Fruit  Express 
Company  ice  plant,  what  direction  from  that  plant 
would  that  be? 

A.     I  would  say  that  it  was  south. 

Q.     In  a  southerly  direction?  A.    Yes. 

Q.  Who,  if  anyone,  goes  into  the  substation  with 
you  when  you  read  the  meters? 

A.  An  employee  of  the  Pacific  Fruit  Express 
Company. 

Q.  Will  you  state,  if  you  know,  who  those  per- 
sons are? 

A.  They  are  various  persons.  Mr.  Shoup  has 
been  one,  and  Mr.  Johnson  and  one  of  the  assistant 
plant  engineers  whose  name  I  don't  recall. 

Q.  They  go  in  with  you  each  month  to  read  the 
meters?  A.    Yes,  sir. 

Q.     Are  they  electricians? 
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A.  I  really  cannot  answer  that  question, — I 
don't  know  their  qualifications. 

Q.  You  never  made  any  inquiry  as  to  their 
qualifications?  [134]  A.     No,  sir. 

Mr.  Phillips:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Anderson) :  Is  that  all  of  the  func- 
tions that  you  perform,  reading  the  meters  in  that 
substation?  A.     Yes,  sir. 

Q.  And  that  is  for  the  purpose  of  determining 
the  amount  of  electrical  energy  delivered? 

A.     Yes,  sir. 

Q.  The  line  that  delivers  energy  to  that  substa- 
tion comes  across  the  track? 

Mr.  Phillips:  We  object  to  that  as  improper 
cross  examination  and  not  within  the  scope  of  the 
direct  examination. 

The  Court:     The  objection  is  sustained. 

Q.    Do  you  have  a  key  to  that  substation? 

A.     No,  sir. 

Mr.  Phillips:  We  object  to  that  on  the  same 
ground,  that  it  is  not  proper  cross  examination 
and  it  is  not  within  the  scope  of  our  direct  ex- 
amination. 

The  Court :  I  guess  that  is  doesn't  make  any  dif- 
ference whether  he  has  a  key  or  not,  I  will  let  the 
answer  stand. 

Q.  You  do  have  to  get  someone  from  the  Pacific 
Fruit  Express  [135]  to  unlock  the  gate  to  let  you 
in?  A.    Yes. 
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The  Court:  Very  well,  however,  I  would  like  it 
understood  that  if  they  are  to  be  called  that  we  do 
not  have  to  wait  on  them.  I  am  sorry  to  do  this, 
ladies  and  gentlemen  of  the  jury,  but  I  think  that 
we  can  finish  this  case  within  three  days  starting 
Monday  [136]  morning,  so  the  Court  will  adjourn 
at  this  time  until  Monday  morning  at  ten  o'clock. 
I  want  to  again  remind  you  as  I  did  at  the  onset 
of  this  trial,  you  are  not  to  discuss  this  matter 
among  yourselves  or  with  anyone  else  or  to  permit 
anyone  to  discuss  it  in  your  presence.  If  anyone 
does  mention  this  case  you  will  politely  and  quietly 
tell  them  that  you  are  a  member  of  the  jury  and 
that  they  should  not  discuss  it  in  your  presence. 
If  they  say  anything  further  you  will  report  them 
to  the  Court.  I  want  to  also  admonish  everyone, 
witnesses  and  others  connected  with  this  case,  that 
they  should  not  eml^arrass  the  jury  by  discussing 
the  matter  in  their  presence.  We  will  adjourn  until 
ten  o'clock  Monday  morning. 

November  23,  1953,  10:00  o'clock  a.m. 

TONY  TOFENELLI 

called  as  a  witness  by  the  plaintiffs,  after  being  first 
duly  sworn  testifies  as  follows: 

Direct  Examination 
Q.     (By    Mr.    Racine) :     Your    name    is    Tony 
Tofenelli?  A.    Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Tofenelli? 
A.     904  West  Yoimg.  [137] 
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Q.     Where  were  you  residing  November  4,  1950? 

A.     At  the  same  place. 

Q.  What  was  your  position  or  occupation  on 
that  date?  A.     I  was  an  iceman. 

Q.     For  whom  were  you  employed? 

A.     The  Pacific  Fruit  Express. 

Q.     Here  in  Pocatello?  A.     Yes. 

Q.  For  what  period  of  time  were  you  employed 
in  that  position? 

A.     Six  years  I  worked  for  them. 

Q.    Have  you  ever  been  a  witness  before? 

A.     No. 

Q.  Well,  now,  I  will  ask  you  to  speak  up  loud 
enough  so  that  the  Court,  the  jury  and  all  of  us  can 
hear  you.  What  is  the  fact,  Mr.  Tofenelli,  during 
the  time  that  you  were  employed  at  the  Pacific 
Fruit  Express  ice  plant  as  to  whether  or  not  there 
were  electricians  employed  at  that  place,  to  your 
knowledge  ? 

A.     To  my  knowledge  there  wasn't. 

Q.  To  you  knowledge  who  did  the  electrical  work 
there  at  the  plant, — during  the  time  that  you  were 
employed  there? 

A.  The  Union  Pacific  Railroad  electricians  did 
their  electrical  work. 

Q.  And  what  is  the  fact  as  to  whether  or  not 
you  have  seen  such  individuals  around  the  plant? 

A.     I  have  seen  them  around  there,  yes,  sir. 

Q.  What  was  the  fact  as  to  your  instructions  as 
an  employee  out  there,  regarding  electrical  dif- 
ficulties ? 
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A.  At  any  time  anything  went  wrong  we  were 
supposed  to  call, — we  would  go  to  the  engine  room 
and  there  there  was  a  telephone  number  that  we 
were  supposed  to  call. 

Q.     And  who  was  it  that  you  called  1 

A.    It  was  the  railroad. 

Q.  Have  you  been  at  the  plant  prior  to  Novem- 
ber 4,  1950,  when  any  Union  Pacific  electricians 
were  present?  A.     Yes,  sir. 

O.  Will  you  state  the  circumstances  as  you  re- 
call them? 

A.  There  have  been  a  tew  times  that  I  was  in 
this  place, 

Q.    What  place  are  you  referring  to? 

A.    Where  the  transformers  are. 

Q.     Where  the  transformers  are? 

A.     In  this  cage  where  the  transformers  are. 

Q.     And  where  is  that? 

A.     At  the  Pacific  Fruit  Express. 

Q.    Where  from  where  the  ice  plant  is? 

A.     Next  to  the  ice  plant. 

Q.     Is  it  south  of  the  ice  plant?  A.     Yes. 

Q.    It  is  in  a  separate  enclosure? 

A.     Yes.  [139] 

Mr.  Racine:  I  would  like  to  have  these  exhibits 
marked  and  I  will  ask  the  clerk  what  numbers  they 
have. 

The  Clerk:    14  to  17. 

Mr.  Racine:  We  desire  at  this  time  to  introduce 
in  evidence  Exhibits  Numbered  14  to  17,  being 
photos  previously  furnished  to  us  by  the  defend- 
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ant, — they   are   enlargements   of  photos   furnished 

to  us. 

The  Court:  Is  there  any  objection  to  these  ex- 
hibits? 

Mr.  Anderson:  We  have  no  objection  except  that 
they  have  taken  out  Plaintiffs'  Exhibit  No.  15. 

Mr.  Racine:    That  was  simply  a  duplicate. 

The  Court:  The  others,  14,  16  and  17  may  be 
admitted. 

Q.  Mr.  Tofenelli,  you  have  been  handed  what 
are  marked  as  Plaintiffs'  Exhibits  14,  16  and  17.  I 
will  ask  you  whether  or  not,  to  your  knowledge, 
those  photos  and  exhibits  fairly  illustrate  this  sub- 
station of  which  you  have  spoken? 

A.     Yes,  sir,  they  do. 

Q.  And  what  is  the  fact  as  to  whether  or  not 
you  have  personally  been  inside  of  that  sub-station  ? 

A.     I  have  been  in  there. 

Q.  Will  you  relate  to  the  Court  and  jury  what 
the  circumstances  were  under  which  you  have  been 
in  that  sub-station?  [140] 

Mr.  Anderson:    We  object  to  that  as  immaterial. 

The  Court:  Well,  I  cannot  tell  at  this  point,  I 
will  let  him  answer. 

A.  I  have  been  in  this  sub-station  to  cut  weeds 
and  to  spread  gravel  and  to  do  a  few  other  things. 

Q.     Who  have  you  been  in  the  sub-station  with? 

A.  I  have  been  in  there  with  Mr.  H.  O.  Johnson, 
Mr.  Shoup,  and  Mr.  Jim  Johnson. 

Q.  Have  you  been  in  there  with  any  other  per- 
son? 
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A.  Yes,  I  was  there  when  there  was  an  electri- 
cian in  there. 

Q.  Will  you  talk  a  little  louder,  Mr.  Tofenelli, 
I  couldn't  hear  you  ? 

Mr.  Anderson:  I  again  object,  that  it  is  incom- 
petent, irrelevant  and  immaterial  and  doesn't  run 
to  any  issue  in  this  case  and  does  not  pertain  to 
the  plaintiff,  Mr.  Johnson. 

The  Court:  I  cannot  tell  what  his  answer  is 
going  to  be,  I  will  let  him  answer. 

Mr.  Racine:  I  am  not  sure  whether  the  question 
was  answered  or  not,  Mr.  Reporter,  will  you  read 
the  last  question  and  if  there  was  an  answer  will 
you  read  it. 

(Question  and  answer  read  by  reporter.) 

Q.  And  do  you  know  by  whom  the  electrician 
was  employed?  A.     By  the  U.P.  [141] 

Q.  Did  you  observe  any  Union  Pacific  trucks 
around  the  sub-station  from  time  to  time? 

A.    Yes,  sir,  I  have. 

Q.  And  what  is  the  fact  as  to  whether  or  not 
the  trucks  were  connected  with  the  electricians 
that  you  observed  there? 

A.  On  the  side  of  the  truck  they  had  Union 
Pacific  Railroad  Maintenance  of  Way  and  from 
that  I  took  it  that  they  were  Union  Pacific  trucks. 

Mr.  Anderson:  I  move  to  strike  the  last  portion 
as  to  what  he  took  them  to  be. 

The  Court:  Yes-,  that  may  be  stricken,  the  jury 
will  decide  that. 

Q.    And  what  is  the  fact  as  to  whether  or  not 
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the  electricians,  the  Union  Pacific  employees,  came 

in  the  trucks  or  truck  that  you  spoke  of? 

A.     Yes,  I  think  they  did. 

Mr.  Racine:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Anderson)  :  What  were  your  du- 
ties, Mr.  Tofenelli,  out  at  the  Pacific  Fruit  Ex- 
press? A.     I  was  an  iceman. 

Q.  By  iceman  what  do  you  mean,  what  did 
you  do?  A.     I  iced  the  cars. 

Q.  You  were  up  on  the  dock  and  put  ice  in  re- 
frigerator cars?  [142]  A.     That  is  right. 

Q.  And  is  that  where  you  spent  most  of  your 
time,  up  on  the  ice  dock? 

A.     Yes,  the  biggest  part  of  it. 

Q.  What  did  you  do  when  you  were  not  up 
there  working  on  the  ice  dock,  do  you  do  anything 
at  those  times? 

A.     Generally  cut  weeds. 

Q.     On  the  Pacific  Fruit  Express  property? 

A.    Yes,  sir. 

Q.  You  worked  for  the  Pacific  Fruit  Express 
Company?  A.    Yes,  sir. 

Q.  And  you  didn't  work  for  the  Railroad  Com- 
pany, did  you?  A.     No,  sir. 

Q.  When  was  it  when  you  saw  some  railroad 
electricians  doing  some  work  there? 

A.     I  cannot  tell  the  date. 

Q.  But  you  are  speaking  about  a  time  prior  to 
November  4,  1950,  aren't  you,  in  your  testimony? 
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A.     Yes,  sir. 

Q.     About  when  was  it? 

A.  Well,  I  have  seen  there  off  and  on,  they  come 
in  and  drain  the  oil  out  of  these  condensers  and 
put  new  oil  in  them. 

Q.     When  was  that,  can  you  tell? 

A.     No,  I  cannot. 

Q.  How  do  you  know  that  they  were  Union 
Pacific  electricians?  [143] 

A.    Just  by  the  truck. 

Q.    Just  by  the  truck?  A.    Yes,  sir. 

Q.  Now,  about  those  instructions;  did  you  ever 
call  any  electricians  over  there  yourself? 

A.    No,  sir. 

Q.     You  had  nothing  to  do  with  that? 

A.    No,  sir. 

Q.  But  you  do  know  that  they  did  not  come 
unless  they  were  called,  don't  you? 

A.    Well,  no,  I  don't. 

Q.  You  don't  know  about  that? 

A.  No,  I  do  not. 

Q.  Do  you  have  any  information  at  all  as  to 
what  the  arrangement  is  as  to  any  electricians 
doing  work  for  the  Pacific  Fruit  Express? 

A.     No,  sir,  I  don't. 

Q.  How  did  you  get  into  the  sub-station  when- 
ever you  went  in  there  ? 

A.     There  is  a  gate  there  and  it  is  usually  locked. 

Q.  Did  somebody  furnish  you  a  key  or  did  they 
open  it  for  you? 

A.    They  opened  it  for  us. 


LaVerl  and  Joleen  Johnson,  et  al.  123 

(Testimony  of  Tony  Tofenelli.) 

Q.  And  would  that  be  Mr.  H.  O.  Johnson  or 
Mr.  Shoup?  A.     Yes,  sir. 

Q.    And  when  you  left  there  was  it  locked  again? 

A.    Yes,  generally. 

Q.  You  stated  that  you  were  in  there  with  an 
electrician,  a  Union  Pacific  electrician,  who  was 
that,  can  you  tell  me? 

A.  No,  I  don't  know  the  fellow,  we  was  in  there 
cutting  weeds  one  day  when  they  came  in. 

Q.     And  what  did  they  do? 

A.  Well,  like  I  said  before,  they  took  the  top 
off  this  transformer  and  they  filled  it  up  with  oil. 
I  believe  they  took  the  old  oil  out  and  put  new 
oil  in. 

Q.     About  when  was  that,  can  you  tell  me? 

A.  I  have  seen  them  do  it  off  and  on  but  I  can- 
not tell  the  dates. 

Q.  Off  and  on  what, — off  and  on  over  a  period 
of  six  years?  A.     Yes. 

Q.  Mr.  H,  0.  Johnson,  Mr.  Shoup  and  Jim 
Johnson,  they  were  all  officers  or  employees  of  the 
Pacific  Fruit  Express  Company?  A.     Yes. 

Q.  And  I  think  Mr.  H.  O.  Johnson  is  since  de- 
ceased, do  you  know  that?  A.     Yes,  sir. 

Q.  This  sub-station  is  enclosed  with  a  high  wire 
fence?  A.    Yes,  sir. 

Q.  And  it  sets  out  in  the  open  so  that  anybody 
can  come  around  it  whether  they  are  railroad  em- 
ployees or  Pacific  Fruit  [145]  Express  Company 
employees? 
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A.  They  can  come  around  it  but  they  cannot 
get  inside  of  it. 

Q.     What  is  the  dimension  of  that,  do  you  know  ? 

A.     No. 

Q.     Would   it  be   about   30   feet   square,   would 

you  say?  A.    It  could  be  that,  yes. 

***** 

MELIO  TOFENELLI 
called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine)  :  Will  you  state  your  full 
name?  A.    Melio  Tofenelli. 

Q.     And  have  you  ever  been  a  witness  before? 

A.     No,  sir. 

Q.  Then  I  will  ask  you  to  speak  up  and  direct 
your  remarks  to  the  jury,  if  you  will. 

A.     Yes,  sir. 

Q.    Where  are  you  employed  at  this  time? 

A.    For  the  City  of  Pocatello.  [146] 

Q.    Where  do  you  live? 

A.     635  West  Sublet. 

Q.  Where  were  you  employed  on  and  before 
November  4,  1950? 

A.  At  the  Pacific  Fruit  Express  Company  ice 
plant,  Pocatello. 

Q.  For  what  period  of  time  were  you  emj^loyed 
thei'e?  A.     Two  years. 

Q.    What  was  your  work  there? 

A.    Iceman. 
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Q.  Your  brother  was  working  there  as  well  at 
that  time?  A.     Yes,  sir. 

Q.  And  is  your  brother  employed  by  the  city 
now?  A.     Yes,  sir. 

Q.  "Were  you  working  at  the  ice  plant  on  No- 
vember 4,  1950?  A.    Yes. 

Q.  What  is  the  fact,  to  your  knowledge,  as  to 
whether  there  were  electricians  working  at  the 
Pacific  Express  plant  on  November  4,  1950,  or 
prior  to  or  on  November  4,  1950? 

A.     There  was  none. 

Q.  There  were  no  electricians  working  for  the 
Pacific  Fruit  Express?  A.     None. 

Q.  What  is  the  fact  as  to  who  did  the  electrical 
work  around  the  ice  plant  prior  to  November  4, 
1950^ 

y^.     Tt  would  h9  the  Union  Pacific. 

Q.  Had  you  seen  such  men  at  the  plant  work- 
ing? [147]  A.    Yes. 

Q.     How  frequently? 

A.  Sometimes  once  a  month  and  sometimes 
twice  a  month. 

Q.     AVhere  did  you  see  them  working  there? 

A.  Out  in  the  cage  where  the  transformers  are 
located. 

Q.     Where  is  that  located? 

A.     South  of  the  ice  plant. 

Q.  What  is  the  fact  as  to  whether  or  not  the 
cajT:e  of  which  you  spoke  is  in  the  enclosure  which 
surrounds  the  ice  plant  itself? 

A.     In  don't  know  just  what  you  mean. 
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Q.    Well,  is  it  in  a  separate  enclosure? 
A.    Yes. 
Q.    Where  did  you  go  to  work  on  November  4, 

1950? 

A.     I  went  to  work  at  the  ice  plant. 

Q.  I  meant  to  ask  when  did  you  go  to  work  on 
that  date? 

A.  I  went  about  eight  o'clock  in  the  morning, — 
at  eight  o'clock. 

Q.  State  whether  or  not  you  observed  any  men 
inside  of  the  sub-station  to  which  you  refer  here? 

A.    Yes. 

Q.     The  sub-station  just  south  of  the  ice  plant? 

A.  Yes,  when  I  punched  in  at  eight  o'clock  in 
the  morning  I  went  through  the  lunch  room,  just  a 
little  place  out  east  of  the  tracks.  I  was  sitting  there 
looking  out  and  I  seen  [148]  H.  O.  Johnson  and  an- 
other man  there  with  a  little  pick-up  truck  work- 
ing inside  of  the  cage  and  the  power  was  still  on 
at  that  time,  they  were  inside  of  the  cage. 

Q.  Now,  you  mentioned  a  truck,  will  you  de- 
scribe that  truck? 

A.  It  was  a  small  pick-up  truck  and  it  had 
U.P.R.R.  Maintenance  of  Way  on  the  side. 

Q.  Where  was  that  with  regard  to  the  sub- 
station ? 

A.    Parked  along  side  of  the  sub-station. 

Q.  After  you  saw  these  men  in  there,  what  did 
you  do,  what  were  your  duties? 

A.     We  had  to  go  up  north  of  the  tracks  to  pick 
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up  the  weeds  and  stuff  like  that,  sticks  and  weeds 

and  stuff  like  that. 

Q.  About  when  did  you  observe  that  the  power 
was  off? 

A.  Later  on  someone  said  that  the  power  was 
off  and  that  they  was  doing  some  work. 

Q.  Prior  to  November  4,  1950,  Mr.  Tofenelli, 
while  you  were  working  at  the  ice  plant,  what,  if 
any,  instructions  did  you  have  regarding  electricity 
generally  ? 

A.  There  is  a  place  in  the  engine  room  right 
above  the  telephone,  there  is  a  number  to  call  in 
case  there  was  anything  wrong. 

Q.     And  what  is  that  number? 

A.     268,  Extension  something. 

Q.  Did  you  understand  what  place  you  would 
be  calling?  A.     No.  [149] 

Q.     Do  you  know  what  Number  268  is? 

A.     It  is  the  U.P.  number. 

Q.     What  was  that  answer? 

A.     It  was  the  U.P.  number. 

Q.  And  by  U.P.  you  mean  Union  Pacific  Rail- 
road Company? 

A.     Yes,  sir,  Union  Pacific  Railroad  Company. 

Q.  Later  that  day,  that  is,  in  the  afternoon  did 
you  have  occasion  to  observe  the  sub-station  fur- 
ther. Did  you  look  at  the  sub-station  later  that 
afternoon  ?  A.     Yes. 

Q.  Will  you  state  to  the  Court  and  jury  the 
circumstances  as  to  that, — where  you  were  located? 

A.     There  was  an  H.  F.,  what  we  call   a  train 
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coming  on  track  one,  it  was  a  30  per  cent  frozen 
food  and  we  were  getting  ready  to  ice  it.  Just  as 
it  stopped  I  got  on  the  deck  of  this  30  per  cent  icer, 
— the  box  car,  I  was  getting  ready  to  ice  it  and 
this  was  right  direct  across  from  me  and  I  seen 
a  bunch  of  smoke  in  this  transformer  cage. 

Q.  Now,  just  a  moment, — how  far  is  it  from  the 
dock  where  you  were  located  over  to  this  sub-sta- 
tion? A.     I  would  say  about  75  yards. 

Q.     That  is  your  best  estimate?  A.    Yes. 

Q.  All  right,  now  proceed  and  tell  just  what  you 
saw  ? 

A.  Our  foreman  was  there  and  I  asked  him, 
what  is  that  burning, —  [150]  it  smelled  similar  to 
flesh  burning  and  he  glanced  over  there  and  then 
he  runs  up  a  couple  of  car  lengths  from  where  I 
v/as  and  he  comes  back  running  and  hollered  at 
me  and  said,  "It  is  Johnson".  I  don't  know  which 
Johnson  it  was  and  so  I  follow  him  down  the  steps 
to  the  office  and  he  went  in  and  called  someone,  I 
didn't  know  who  he  called.  I  went  over  to  the 
transformer  cage  and  there  was  LaVerl  Johnson, 
he  was  unconscious,  he  wasn't  moving  or  anything, 
just  laying  there  and  his  shoes  was  on  fire,  smoking. 

Q.     Where  was  he  lying? 

A.  He  was  right  there  by  the  lightning  re- 
actors. 

Q.     Inside  the  cage?  A.     Inside  the  cage. 

Q.     What  did  you  do  then? 

A.  There  was  nothing  that  I  could  do  until  we 
got  some  help. 
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Q.  Did  you  know  anything  about  the  electricity 
or  the  electrical  apparatus  inside  the  sub-station? 

A.    No. 

Q.     What  resulted  after  that,  Mr.  Tofenelli? 

A.  Right  after  that  there  was  this  little  fire  en- 
gine and  the  ambulance  came,  they  raised  the  wire 
with  an  ice  pick,  what  we  use  to  break  up  the  ice, 
and  then  they  hooked  him  in  the  belt  and  drug  him 
out  of  the  cage. 

Q.    Who  did  that? 

A.    I  think  it  was  one  of  these  firemen.  [151] 

Q.  Prior  to  November  4,  1950,  Mr.  Tofenelli, 
had  you  at  any  time  been  inside  the  sub-station? 

A.    Yes. 

Q.  Will  you  state  to  the  Court  and  jury  what 
were  the  circumstances  of  that? 

A.  We  was  in  there  cutting  weeds  while  there 
was  this  little  Union  Pacific  Railroad  pick-up  there. 
They  was  changing  the  oil  in  these  transformers, 
I  think. 

Q.  What  is  the  fact  when  you  were  inside  the 
sub-station  with  the  electricians,  you  had  been 
given  any  instructions  as  to  the  equipment  or  the 
apparatus  in  there? 

A.     No,  they  never  told  us  nothing  about  it. 

Mr.  Anderson:  We  move  to  strike  that  answer 
on  the  ground  that  it  doesn't  appear  in  the  record 
who  he  is  referring  to  when  he  said  they  got  no 
instructions. 

The  Court :    It  may  be  stricken  because  it  doesn't 
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amount  to  anything.  He  said  that  he  had  no  in- 
structions. 

Q.  Now,  Mr.  Tofenelli,  after  you  observed  the 
men  in  the  sub-station  on  or  about  eight  o'clock 
on  November  4,  1950,  did  you  see  Mr.  Johnson  with 
this  man  or  men  later  on  that  day?  A.    Yes. 

Q.    Will  you  tell  the  Court  and  jury  about  that? 

A.  I  saw  him  at  least  three  or  four  times.  I 
don't  know  where  [152]  he  was  going,  whether  he 
was  going  to  the  car  department, — they  have  a 
little  sub-station  over  there  too,  or  whether  he  was 
going  over  there  and  back  to  this  one  at  the  P.F.E. 
ice  plant. 

Q.     How  was  he  traveling  around? 

A.  In  this  little  pick-up  that  had  Union  Pacific 
Maintenance  on  the  side  of  it. 

Q.     Who  was  driving  the  pick-up? 

A.     This  Union  Pacific  man. 

Q.  If  you  know,  tell  us  whether  on  November  4, 
1950,  there  was  an  inspection  of  this  electrical 
equipment  out  there  at  the  plant? 

A.     I  don't  think  there  was. 

Q.  Did  you  see  this  man  at  various  places  where 
there  was  electrical  equipment  around  the  plant  on 
November  4,  1950?  A.    Yes,  sir. 

Mr.  Racine:    That  is  all. 

Cross  Examination 
Q.     (By  Mr.  Anderson) :     How  did  you  know 
that  these  men  were  Union  Pacific  employees? 
A.    By  their  pick-up. 
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Q.  That  is  the  only  way  that  you  determined 
whether  they  were  railroad  employees  or  not? 

A.    Yes. 

Q.     Just  by  the  pick-up  truck?  [153] 

A.    Yes,  sir. 

Q.  How  often  did  you  go  into  the  cage  to  cut 
weeds?  A.     I  guess  about  three  times. 

Q.  While  you  were  working  at  the  Pacific  Fruit 
Express?  A.    Yes. 

Q.    How  long  did  you  work  there? 

A.    About  two  years. 

Q.  Who  else  was  in  there  with  you  when  you 
went  in  to  cut  weeds? 

A.  H.  O.  Johnson  and  this  Union  Pacific  man 
with  the  pick-up  truck  Avorking  on  these  trans- 
formers, they  were  changing  the  oil. 

Q.  Every  time  you  cut  weeds  they  changed  the 
oil?  A.     Not  necessarily. 

Q.  What  is  the  fact,  did  they  change  the  oil 
every  time  you  cut  the  weeds  ?  A.     No. 

Q.  When  did  you  see  them  change  the  oil  in 
the  transformers? 

A.     I  can't  name  the  date. 

Q.     Approximately, — prior  to  November  4? 

A.  I  don't  know  what  month  it  was, — I  never 
kept  track  of  the  time. 

Q.  There  was  just  the  one  time  that  you  saw 
them  ? 

A.  I  have  seen  that  about  three  times  in  the 
period  that  I  was  there,  about  two  years.  [154] 
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Q.  How  did  you  get  into  this  sub-station,  who 
let  you  in?  A.     Howard  Johnson  let  us  in. 

Q.  He  was  assistant  plant  manager  of  the  Pac- 
ific Fruit  Express?  A.    Yes,  sir. 

Q.     He  didn't  work  for  the  railroad  company? 

A.     No,  sir. 

Q.  Is  it  your  understanding  that  Mr.  H.  O. 
Johnson  was  the  only  one  that  had  a  key  to  the 
sub- station  ? 

Mr.  Racine:  That  is  objected  to  as  improper 
cross  examination,  this  witness  was  not  asked  as 
to  any  key  to  the  sub-station. 

The  Court :    He  may  answer  if  he  knows. 

A.  I  don't  know.  I  know  the  only  time  that  we 
went  in  the  place  was  when  Howard  Johnson 
opened  the  lock  and  let  us  in. 

Q.  Whenever  you  saw  any  of  these  so-called 
railroad  electricians  in  the  sub-station  they  were  let 
in  by  Howard  Johnson,  the  same  way  that  you  got 
in  that  day,  were  they?  A.    I  imagine  so. 

Q.  Who  was  the  foreman  that  you  mentioned 
that  was  up  on  the  ice  docks? 

A.     Guy  McClellan. 

Q.  He  was  also  a  Pacific  Fruit  Express  Com- 
pany employee?  A.     Yes,  sir.  [155] 

Mr.  Anderson:    I  believe  that  is  all. 

Mr.  Racine:    That  is  all. 
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GUY  McCLELLAN 
called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine) :  Your  full  name  is  Guy 
McClellan?  A.    Yes,  sir. 

Q.    Where  do  you  reside? 

A.    539  North  Main  Street,  Pocatello. 

Q.  What  is  your  position  now  and  what  was  it 
on  and  prior  to  November  4,  1950? 

A.  Shift  foreman  for  the  Pacific  Fruit  Express 
ice  plant  at  Pocatello. 

Q.  Where  were  you  on  November  4,  1950,  dur- 
ing the  day  time? 

A.  I  was  foreman  of  the  ice  dock,  that  is  the 
dock  that  runs  for  87  car  lengths  between  two 
tracks. 

Q.  To  your  knowledge,  Mr.  McClellan,  prior  to 
November  4,  1950,  who  was  called  at  the  Pacific 
Fruit  Express  plant  or  by  the  Pacific  Fruit  Ex- 
press when  there  was  any  electrical  difficulty  out 
there  ? 

A.  The  Union  Pacific  Railroad  was  generally 
called. 

Q.  AVhat  occurred  on  November  4,  1950,  with 
respect  to  the  electricity  at  the  ice  plant?  [156] 

A.  I  can't  say  exactly  what  time  it  went  off.  I 
was  told  that  morning  that  it  was  going  off,  that 
they  were  going  to  turn  the  power  off  that  morning. 

Q.     Just  relate  to  the  Court  and  jury  the  cir- 
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cumstances  and  who  was  present  when  you  were 

informed  that  the  power  would  be  off? 

A.  Well,  I  was  coming  from  the  clock  room, 
Mr.  Howard  Johnson,  the  assistant  plant  manager, 
was  there  and  told  me  the  power  was  going  off.  He 
said  we  would  have  to  wait  a  few  minutes  and  so 
we  stood  there  talking  and  this  fellow  came  up, 
his  name  I  can't  remember,  that  was  three  years 
ago  and  I  can't  remember  his  name,  but  he  intro- 
duced him  as  the  Union  Pacific  electrician  and  said 
that  was  the  man  that  he  was  waiting  for  before 
he  turned  the  power  off.  The  time  that  the  power 
went  off  I  can't  tell  but  I  do  know  that  the  power 
went  off  that  morning,  I  know  that  there  was  no 
heat  in  the  office  and  there  was  no  power  on  the 
platform  to  operate  the  chain.     • 

Q.  What  happened  later  on  that  day  with  re- 
spect to  the  sub-station  located  just  south  of  the 
ice  plant,  as  to  what  you  observed  or  saw  about  it? 

A.  Well,  I  saw  this  smoke  come  out  of  the  trans- 
former  

Q.  Now,  just  a  moment,  where  were  you  at 
about  the  time  you  saw  that,  when  you  observed  it, 
and  what  time  was  that?  [157] 

A.  Well,  to  be  exact,  I  said  that  was  about  87 
car  lengths  long,  the  platform,  and  it  is  divided 
in  spots  one  to  87,  and  about  the  middle  or  close  to 
the  middle  is  spot  No.  40,  that  is  approximately  the 
middle  of  the  platform,  and  about  No.  35  is  just 
a  little  west  or  north  from  the  spot  across  in  com- 
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parison  to  the  transformer,  and  that  is  where  we 
were  icing  this  car,  at  spot  34  or  35.  We  were  haul- 
ing ice  to  this  heavy  Salter, — I  just  happened  to 
glance  over  and  I  saw  a  little  bit  of  smoke,  there 
wasn't  much  and  I  went  on  down  towards  this  car 
and  I  suddenly  decided  that  smoke  should  not  be 
in  the  transformer  or  coming  from  the  transformer 
if  the  power  was  off,  and  I  looked  back.  I  knew  that 
LaVerl  Johnson  was  working  on  the  electricity  or 
on  the  transformer  because  I  had  talked  to  him 
earlier  that  morning.  The  first  thing  that  crossed 
my  mind  was  that  someone  was  electrocuted  and 
the  only  one  that  could  be  in  there  was  LaVerl 
Johnson.  So  I  started  down  the  steps  to  the  office, 
— I  knew  that  pulmoters  and  artificial  respiration 
was  the  best  thing  for  a  person  who  was  electro- 
cuted and  I  rushed  into  the  office  and  called  the 
fire  department.  One  of  the  fellows  in  the  office 
went  over  to  the  transformer,  he  jumped  the  fence 
there  and  went  over  and  he  came  back  and  said, 
"He  is  dead."  I  looked  over  out  of  the  window  and 
I  could  see  that  he  was  moving,  his  leg  was  going 
up  and  down.  I  said,  "He  is  still  alive."  [158]  We 
all  rushed  out  there  and  I  ran  into  the  cage  and  I 
was  going  to  pull  him  out  and  someone  said,  '  'Leave 
him  alone."  I  didn't  know  whether  to  touch  that 
line  or  not  or  the  arrester,  I  thought  it  might  get 
me  and  so  I  went  back.  The  ambulance  came,  the 
fire  department  and  the  pulmotor  squad  came,  and 
this  fellow  that  was  in  the  office  took  an  ice  pick 
and  reached  in  the  fence  and  put  it  in  LaVerl's  belt 
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and  pulled  him  off.  Then  I  think  the  ambulance 

took  him  away. 

Q.  Do  you  know  whether  LaVerl  Johnson  was 
an  electrician^ 

A.     I  don't  imagine  so,  I  wouldn't  say  so. 

Q.  You  mentioned  that  he  was  working  with 
electricity,  do  you  know  what  he  was  doing? 

A.  He  mentioned  it  to  me  earlier  that  day. 
There  is  a  transformer  cage  inside,  next  to  the  ice 
plant,  and  he  was  in  there  painting  the  leads  to 
the  transformer  with  red  lead  or  some  kind  of  red 
paint  and  I  spoke  to  him,  just  general  conversation, 
and  then  I  went  up  to  the  platform,  that  is  where 
I  spent  most  of  my  time.  That  is  all  I  knew  about 
him  working  with  electricity,  I  meant  that  he  was 
painting  the  leads. 

Q.     He  was  just  painting"?  A.    Yes,  sir. 

Q.  ]^ow,  Mr.  McClellan,  to  your  knowledge  what 
is  the  fact  as  to  whether  or  not  there  was  work 
going  on  on  the  electrical  [159]  equipment  at  the 
plant  or  around  the  plant  throughout  that  day? 

A.  Yes,  sir,  I  saw  the  lid  of  the  transformers 
off,  that  is,  the  top  plate  off,  but  I  didn't  see  any- 
body in  there,  I  meant  there  was  the  person  that 
I  referred  to  in  there  but  he  was  the  one  that  I 
remembered  that  was  introduced  as  the  Union 
Pacific  electrician,  he  and  Mr.  Johnson  was  gone 
at  the  time  that  I  was  past  the  office  talking  to 
LaYerl  Johnson,  they  were  over  at  the  P.F.E.  car 
shops,  I  think,  at  that  time  and  that  is  approxi- 
mately a  quarter  or  a  half  mile  from  the  ice  plant. 
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Q.  To  your  knowledge,  Mr.  McClellan,  when 
this  accident  occurred  there  that  afternoon,  do  you 
know  whether  the  Union  Pacific  was  called? 

A.  I  don't  remember  whether  I  called  them  or 
not,  I  called  about  everybody  that  I  could  think  of. 

Mr.  Racine:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Anderson) :  You  wouldn't  say  def- 
initely that  you  called  anybody  in  the  railroad  com- 
pany that  day,  would  you? 

A.  Where  I  was  at,  in  the  office,  there  are  no 
numbers  posted  and  I  just  grabbed  the  telephone 
book  and  I  started  to  call  the  police,  the  fire  de- 
partment and  the  ambulance. 

Q.  That  was  your  interest  at  that  time,  wasn't 
it?  [160]  A.    Yes. 

Q.     That  is,  to  get  help  for  LaVerl? 

A.    Yes,  if  possible. 

Q.  And  you  would  not  say  that  you  called  any- 
body at  the  railroad? 

A.  Well,  I  can't  remember  whether  I  did  or 
not,  sir. 

Q.  In  the  early  part  of  your  testimony  you 
stated  that  the  Union  Pacific  Railroad  was  gen- 
erally called  about  electrical  work.  I  suppose  that 
they  also  called  the  Idaho  Power  Company,  don't 
they?  A.     Not  to  my  knowledge,  I  never  did. 

Q.  Did  you  ever  call  any  Union  Pacific  electri- 
cian yourself? 

A.     I  have  called  the  powerhouse  twice,   I  be- 


j;^8       Union  Pacific  Railroad  Company  vs. 

(Testimony  of  Guy  McClellan.) 

lieve,  in  the  three  or  four  or  five  years  that  I  have 

been  out  there. 

Q.    And  what  was  that  for? 

A.  One  night  we  had  a  bad  storm  and  the  power 
went  off,  I  work  mostly  at  night. 

Q.  That  was  probably  some  fuse  on  the  power 
line? 

Mr.  Racine:  We  object  to  this,  if  the  witness 
knows,  he  can  say,  but  we  object  to  this  as  not  a 
fair  and  proper  question. 

The  Court:  The  objection  is  sustained.  He  can 
tell  what  he  knows  about  it. 

A.     I   don't  know   anything  about   electricity. 

Q.  You  don't  know  what  caused  the  power  to 
go  out?  [161] 

A.  No,  sir,  it  could  be  running  into  the  ground 
or  up  in  the  sky  and  I  would  not  know  the  dif- 
ference. 

Q.  Now,  this  Union  Pacific  electrician  you  men- 
tioned, who  introduced  you  to  him,  was  it  H.  O. 
Johnson?  A.     Yes,   sir. 

Q.     How  did  he  introduce  him  to  you? 

A.  Well,  it  was  rather  peculiar,  he  told  me  this 
fellow's  name  and  I  don't  know  but  it  seems  that 
people's  faces  and  forms  stick  in  my  memory  more 
than  anything  else  and  I  remember  this  fellow 
looked  more  like  a  farmer  than  a  electrician  and^ 
I  said,  "Good  Lord,  that  man  is  not  an  electrician, 
is  he  ?"  And  he  said,  "Yes,  he  is  a  U.P.  electrician. 
That  is  all  that  I  know  about  whether  it  was  v.  IT.  P. 
man  or  anything  else.  ***** 
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Q.  Pardon  me,  Mr.  McClellan,  do  you  remember 
being  up  in  my  office  about  ten  days  ago  when  Mr. 
Shoup  and  you  and  I  were  there,  do  you  recall  that 
occasion?  A.     Yes,  sir. 

Q.  And  isn't  it  a  fact  that  you  stated  to  us  that 
if  you  were  put  under  oath  you  could  not 

The  Court :  Mr.  Anderson,  I  have  had  this  same 
matter  up  quite  often  and  I  just  want  to  caution 
you  that  if  you  ask  him  a  question  concerning  a 
matter  in  [162]  your  presence  for  the  purpose  of 
impeachment  then  of  necessity  you  might  be  re- 
quired to  take  the  witness  stand  and  you  would 
not  be  permitted  to  proceed  with  this  case,  I  have 
had  that  up  so  much  about  conversations  between 
attorneys  and  witnesses, — however,  you  may  go 
right  ahead,  I  don't  want  to  stop  you  l^ut  I  thought 
I  better  call  the  matter  to  your  attention.  [163] 


***** 


Q.  The  only  reason  that  you  say  that  this  man 
was  a  Union  Pacific  electrician  was  because  Mr. 
Johnson  introduced  you  to  him  as  such? 

A.     At  the  time  that  I  met  this  man, 

Q.     Will  you  please  answer  the  question? 

A.     May  I  answer  it  in  my  own  way? 

Q.  Well,  isn't  it  a  fact  that  the  only  reason  you 
say  that  he  was  a  Union  Pacific  electrician  was 
because  Mr.  H.  O.  Johnson  introduced  you  to  him 
as  such,  isn't  that  right? 

A.    Basically,  yes,  sir. 

Q.  So  that  you  don't  know  except  for  that,  that 
he  was  a  Union  Pacific  electrician? 


140       Union  Pacific  Railroad  Company  vs. 

(Testimony  of  Guy  McClellan.) 

A.     No,  sir. 

The  Court:  Now,  you  may  explain  your  answer 
if  you  desire. 

A.  Well,  like  I  say,  I  asked  Mr.  Johnson  if  he 
was  an  electrician  because  of  his  appearance.  He 
told  me  that  he  was  a  Union  Pacific  electrician. 

Q.  How  did  it  interest  you  to  know  that  he  was 
an  electrician,  is  that  because  Mr.  Johnson  said  that 
he  was  an  electrician?  A.    Yes. 

Q.  Do  you  know  how  that  happened  to  be 
brought  into  the  conversation  that  he  was  a  Union 
Pacific  electrician  ? 

A.  Well,  I  was  kidding  Mr.  Johnson  about  the 
man's  appearance  and  being  an  electrician,   [164] 

Q.  He  looked  like  a  farmer  to  you  and  yon  did 
not  think  he  was  an  electrician? 

A.     That  is  right. 

Q.  Mr.  H.  O.  Johnson  who  introduced  him  to 
you  is  now  deceased?  A.    Yes. 

Q.     He   died  very  suddenly?  A.    Yes,   sir. 

Q.  You  mentioned  the  fact  that  you  had  some 
discussion  with  LaVerl  Johnson  that  morning  about 
the  work  that  he  was  doing? 

A.     I  didn't  say  that,  sir. 

Q.  What  was  it  that  you  said  about  that,  you 
said  something  about  the  work  he  was  doing  in  the 
small  transformer  cage  in  the  ice  plant? 

A.  He  was  painting  the  leads  when  I  stopped  to 
talk  to  him, — just  common  ordinary  talk. 

Q.  He  was  painting  the  leads  in  the  small  trans- 
former cage  in  the  ice  plant?  A.    Yes,  sir. 
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Q.    You  saw  him  doing  that?  A.    Yes. 

Q.  And  those  were  wires  that  were  taped  up 
and  came  either  in  or  out  of  the  transformer? 

A.    Yes. 

Q.  Did  he  tell  you  what  he  was  going  to  do  over 
in  the  big  [165]  transformer  cage  where  he  was 
injured?  A.     I  don't  recall  that. 

Q.     You  don't  know  whether  he  told  you  or  not? 

A.  I  don't  recall  that ;  hardly  anything  was  men- 
tioned about  his  work. 

Q.  Where  LaVerl  was  injured,  in  the  trans- 
former cage,  he  was  not  injured  at  a  transformer? 

A.     They  told  me  it  was  at  the  lightning  arrester. 

Q.     At  the  lightning  arrester? 

A.     Yes,  whatever  you  call  it. 

Q.  Those  were  back  of  the  transformers,  to  the 
east  about  10  or  15  feet?  A.    About  that. 

Q.  As  you  come  in  the  gate  of  the  transformer 
cage,  there  were  three  transformers  in  front  of  the 
gate  ? 

A.     T  think  there  are  three  there,  yes. 

Q.     And  the  lightning  arresters  at  the  back? 

A.    Yes. 

Q.  Did  you  happen  to  observe  any  foot  prints 
of  Mr.  Johnson's  from  the  gate  around  to  the  light- 
ning arresters? 

A.  Yes,  there  was  quite  a  discussion  about  the 
foot  prints  and  what  did  take  place. 

O.     Did  you  see  them?  A.     Yes. 

Q.  After  he  entered  the  gate,  he  turned  to  the 
left  and  went  [166]  around  the  transformer,  that 
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is  the  north  transformer,  and  then  switched  back 
and  then  to  the  east  lightning  arrester  and  then 
south  to  the  south  lightning  arrester? 

A.    Yes,  sir. 

Q.  Those  lightning  arresters,  they  don't  look 
anything  like  transformers,  do  they? 

A.     No,  not  like  the  ones  in  front. 

Mr.  Anderson:     I  think  that  is  all. 

Mr.  Racine:  That  is  all,  thank  you,  Mr.  Mc- 
Clellan. 

MILTON  T.  SARGENT 
called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine) :  Your  full  name  is  Milton 
T.  Sargent?  A.    Yes,  sir. 

Q.     And  you  reside  in  Pocatello? 

A.     Yes,  sir. 

Q.     By  whom  are  you  employed? 

A.     The  Idaho  Power  Company. 

Q.     What  is  your  position? 

A.     I  am  division  chief  clerk. 

Q.  As  such,  in  that  position,  do  you  have  the  re- 
sponsibility for  the  records  regarding  the  charges 
to  the  customers  of  [167]  various  types,  showing  the 
amounts  of  electricity  furnished? 

A.    Yes,  sir. 

Q.  Do  you  have  under  your  control  and  super- 
vision the  records  as  to  the  year  1950? 

A.    Yes,  sir,  I  do. 
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Q.  And  do  you  have  such  records  with  respect 
to  the  electricity  furnished  to  the  Union  Pacific 
Railroad  Company  by  the  Idaho  Power  Company? 

A.     I  do. 

Q.    Do  you  have  such  records  with  you  in  court? 

A.    I  do. 

Q.    What  period  of  time  do  those  records  cover? 

A.  From  the  20th  of  December,  1949,  that  is, 
approximately  the  20th  of  December  of  1949  to  the 
20th  of  November,  1950. 

Q.  Now,  do  you  have  any  records  under  your 
control  or  supervision  with  respect  to  the  power 
furnished  to  Pacific  Fruit  Express  Company  in 
Pocatello?  A.     I  do  not. 

0.  As  a  matter  of  fact,  do  you  know  whether 
tho  Idaho  Power  Company  furnished  power  di- 
rectly to  the  Pacific  Fruit  Express  Company  and 
bills  them  for  it? 

A.  There  is  no  billing.  I  cannot  say  whether 
we  furnish  power  or  not.  There  is  a  possibility  that 
we  don't  furnish  all  of  it.  I  am  not  at  all  familiar 
with  the  electrical  end  and  I  cannot  tell  you.  [168] 

Q.  But  there  is  no  charge  to  the  Pacific  Fruit 
Express  Company? 

A.  No,  there  is  no  charge  in  our  records,  that  is 
right. 

Q.     Do  you  have  all  of  those  records  with  you? 

A.  Yes,  I  believe  I  have  everything  that  you  re- 
quested, I  think  they  are  all  included  in  this  (in- 
dicating) . 

Q.    Mr.  Sargent,  you  have  been  handed  Exhibit 
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No.  18,  marked  for  identification,  you  are  familiar 

with  what  the  exhibit  represents? 

A.    Yes,  sir. 

Q.  Does  that  include  the  billings  that  you  have 
testified  to?  A.    Yes,  that  is  right. 

Mr.  Racine :  We  would  like  to  offer  Exhibit  No. 
18  in  evidence  at  this  time. 

Mr.  Anderson:  We  object  to  Exhibit  No.  18,  if 
the  Court  please,  this  relates  to  electrical  energy 
furnished  to  the  Union  Pacific  Railroad  Company 
by  the  Idaho  Power  Company.  It  has  no  connection 
with  this  case,  it  is  charged  that  the  Union  Pacific 
Railroad  Company  furnished  the  electrical  energy. 

The  Court:    It  may  be  admitted. 

Mr.  Racine :    That  is  all.  You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Anderson)  :  There  might  be  some 
power  furnished  to  the  Pacific  Fruit  Express  Com- 
pany that  you  are  not  aware  of? 

A.  I  think  there  is  a  possibility  that  there  is 
power  furnished  to  the  Pacific  Fruit  Express  Com- 
pany,— not  direct  but  indirectly  it  comes  from  the 
Idaho  Power  Company. 

Mr.  Anderson :    That  is  all. 

Mr.  Racine :    That  is  all,  thank  you,  Mr.  Sargent. 
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DR.  DAVID  JOHN  NELSON 

called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Racine 

Mr.  Racine:  If  the  Court  please,  this  may  be 
a  little  out  of  order  but  the  doctor  was  available 
at  this  time. 

The  Court:  That  is  quite  all  right,  we  try  to 
make  it  as  convenient  as  possible  for  these  doctors, 
realizing  they  are  busy. 

Q.     Your  full  name,  Dr.  Nelson? 

A.     David  John  Nelson. 

Q.    Where  do  you  reside?  [170] 

A.    Pocatello. 

Q.  Are  you  acquainted, — strike  that,  please, — 
are  you  admitted  to  practice  your  profession,  the 
profession  of  medicine  in  the  State  of  Idaho? 

A.    Yes. 

Mr.  Anderson:  We  will  admit  the  doctor's  qual- 
ifications. 

The  Court:  The  qualifications  of  Doctor  Nelson 
are  admitted. 

Mr.  Racine:  And  you  will  admit,  Mr.  Anderson, 
that  he  is  an  orthopedic  specialist? 

Mr.  Aiiderson:    Yes,  we  will. 

Q.     Are  you  familiar  with  LaVerl  Johnson? 

A.     Yes,  sir. 

Q.  When  did  you  first  become  acquainted  with 
LaVerl  Johnson? 

A.     I  first  saw  him  on  the  second  of  May,  1951. 
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Q.     And  what  were  the  circumstances? 

A.  I  was  called  to  the  old  General  Hospital  by 
Dr.  Hughart  to  act  as  consultant  for  Dr.  Hughart 
in  this  case  and  to  examine  the  patient  and  carry 
out  what  treatment  seemed  necessary. 

Q.  And  the  nature  of  Mr.  Johnson's  wounds 
were  in  accordance  with  your  practice,  your  spe- 
cialty? A.    Yes,  they  were. 

Q.  What  was  Mr.  Johnson's  condition  when  you 
first  saw  him, —  [171]  when  you  first  observed  him 
in  your  professional  relationship? 

A.  When  I  first  saw  him  on  May  2,  1951,  I 
found  that  he  had  already, — before  my  first  visit, 
that  he  had  three  amputations,  both  legs  approxi- 
mately six  inches  below  the  knee  had  been  ampu- 
tated, the  right  arm  had  been  amputated  approxi- 
mately three  inches  below  the  shoulder  joint.  These 
were  guilotine  type  of  amputations 

Mr.  Casterlin:  Now,  we  object  to  this  as  being 
demonstrative  and  prejudicial,  I  think  that  the  na- 
ture of  the  previous  operations  or  amputations  are 
entirely  immaterial  in  their  detail,  because  this  is 
not  a  suit  for  malpractice. 

The  Court:    The  objection  is  overruled. 

Q.    Just  proceed.  Doctor. 

A.  The  reason  that  I  mentioned  that  the  ampu- 
tations were  of  a  guilotine  type  is  because  due  to 
the  type  of  injury,  trauma  which  the  patient  suf- 
fered, it  was  necessary  to  get  rid  of  gangrenous 
tissue  and  no  attempt  could  be  made  at  that  time 
to  give  him  a  definitive  operation  or  a  complete 
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amputation,  the  guilotine  was  done.  This  does  not 
leave  a  stump  or  an  amputated  extremity  which  is 
suitable  to  be  fitted  with  an  artificial  limb,  although 
the  previous  surgery,  to  my  opinion,  had  been 
just  the  right  thing  to  do  and  was  successful;  the 
patient  required  further  surgery  now  that  the 
danger  [172]  of  infection  had  passed.  I  so  stated 
on  his  hospital  record  that  what  we  call  a  revision 
of  the  amputation  stumps  was  then  in  order. 

Q.    What  was  then  done,  Doctor*? 

A.  Dr.  Hughart  requested  that  I  take  the  pa- 
tient over  as  my  own  and  proceed  with  what  I  felt 
was  necessary.  The  next  day.  May  3,  1951,  I  took 
the  i)atient  to  the  operating  room  and  began  by 
taking  care  of  the  left  stump  first,  the  amputated 
stump  of  the  left  leg.  The  scar  tissue  was  removed 
and  about  three-fourths  inch  of  bone  was  removed 
from  the  tibia,  the  main  leg  bone,  and  about  two 
inches  from  the  smaller  leg  bone,  called  the  fibula, 
was  also  removed.  In  doing  so  this  allowed  healthy 
skin  and  fat  of  the  upper  part  of  the  stump  to  be 
brought  together  over  the  end  of  the  stump  and 
thereby  giving  a  good  covering  to  the  end  of  the 
stum  J).  Also,  at  that  time  an  ulcer  on  the  stump 
of  the  right  leg  was  cleaned  out  and  some  bone 
removed  from  that. 

Q.     Doctor,  what  do  you  mean  by  an  ulcer? 

A.  An  ulcer  in  this  case  was  where  an  area  of 
skin  and  imderlying  tissue,  approximately  an  inch 
and  a  half  by  three  inches  was  missing  from  the 
side  of  the  stump  just  below  the  knee  on  the  right 
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and  the  bone  was  bare  and  exposed  to  the  air.  So 
it  was  necessary  to  get  this  bone  covered  by  skin, 
so  this  entire  area  which  contained  some  fragments 
[173]  of  dead  tissue  and  bone  was  thoroughly 
cleaned  out  and  in  that  way  was  prepared  for  a 
skin  graft,  which  I  felt  at  that  time  and  which 
subsequently  turned  out  to  be  true.  Then  I  gave 
a  skin  graft,  I  felt  that  I  could  skin  graft,  by  lay- 
ing new  skin  over  that  area  in  about  a  week  and 
close  it  up  and  allow  it  to  heal.  That  was  the  first 
operation. 

Q.     That  was  in  May? 

A.     That  was  on  May  3rd. 

Q.  What  is  the  fact,  Doctor,  as  to  whether  or 
not  such  operation  or  treatment  which  you  gave  on 
May  3  was  or  was  not  painful  to  the  patient? 

A.     Yes,  it  was  painful. 

Q.  How  long,  if  you  know,  Doctor,  was  Mr. 
Johnson  in  the  hospital  on  that  occasion? 

A.  I  discharged  the  patient  on  May  26,  1951. 
The  operation  had  healed  well, — I  would  have  to 
consult  the  hospital  records  to  find  the  date  but 
sometime  between  the  first  operation  on  May  3  and 
May  26th  an  operation  was  done  on  the  stump  of 
the  right  arm,  I  don't  have  the  exact  date  on  my 
records  but  I  do  have  it  on  the  hospital  records. 

Q.     It  is  on  the  hospital  records?  A.    Yes. 

Q.  Aside  from  the  exact  date,  do  you  recall  the 
nature  of  the  operation  on  the  stump  of  the  right 
arm?  [174] 

A.    Yes,  that  was  essentially  the  same  as  done  on 
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the  left  leg,  we  removed  scar  tissue  and  removed  a 
part  of  a  nerve  which  was  caught  in  the  scar  tissue 
and  also  removed  some  bone  and  covered  the  area 
with  skin  which  was  present  there.  In  other  words, 
it  was  a  revision  of  that  stmnp. 

Q.     Doctor,  would  that  be  painful  f 

A.    Yes,  that  was  also  painful. 

Q.  When  did  you  next  see  Mr.  Johnson  follow- 
ing his  discharge  from  the  hospital  the  latter  part 
of  May,  1951? 

A.  I  next  saw  him, — well,  I  saw  him  every  few 
days  actually.  Either  I  saw  him  or  Dr.  Hughart 
saw  him  and  sometimes  both  of  us  together,  I  didn't 
keep  track  of  all  of  the  dates,  but  it  was  a  matter 
of  removing  the  stitches,  changing  dressings,  and 
waiting  for  him  to  improve  in  strength  until  further 
surgery  could  be  done. 

Q.  Subsequent  to  the  first  operation,  until  the 
later  operation  you  Avould  see  him  frequently,  I 
take  it?  A.    Yes,  sir. 

Q.     When  was  the  next  operation  accomplished? 

A.  Well,  all  three  of  these  operations, — I  should 
say  all  four  of  them,  although  some  of  them  were 
combined,  they  were  all  done  in  the  hospital  there 
at  the  one  hospitalization,  so  that  when  he  was  dis- 
charged May  26th,  1951,  all  of  the  surgery  had 
been  done. 

Q.     Wasn't  there  later  surgery,  in  July  of  1951? 

A.     I  don't  recall - 

Q.  Will  you  observe  these  hospital  records  to 
refresh  your  recollection? 
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Mr.  Casterlin:  He  is  being  offered  the  hospital 
records  for  that  purpose  only? 

Mr.  Racine:    Yes,  for  that  purpose  only. 

A.  Yes,  I  was  mistaken  on  my  notes  or  records, 
— the  revision  of  the  right  stmnp  was  done  on  July 
21,  1951,  in  the  same  manner  as  I  described  for  the 
left  leg. 

Q.     I  think  you  testified  that  was  painful? 

A.    Yes. 

Q.     You  thought  that  you  did  that  in  May? 

A.     Yes,  I  was  wrong  on  that. 

Q.  Now,  Doctor,  what  was  the  nature  of  the  an- 
esthetic used  to  accomplish  this  operation  or  rather 
these  operations'? 

A.     Will  you  repeat  that  please? 

Q.     Yes,  the  anesthetic,  was  it  a  general  or  local? 

A.     It  would  be  a  general  anesthetic. 

Mr.  Casterlin:  We  object  to  that  as  immaterial, 
he  has  testified  to  the  essential  facts  that  he  had 
the  operations,  that  they  were  painful,  and  I  think 
now  the  extent  of  the  anesthesia  is  unimportant. 

The  Court:  I  think  the  whole  matter  should 
come  in,  it  should  go  to  the  jury,  I  am  sure.  I  will 
allow  him  to  answer.  [176] 

A.  It  was  a  general  anesthetic  for  all  of  the 
operations. 

O.  Now,  Doctor,  following  the  July  operation, 
when  did  you  next  see  Mr.  Johnson,  if  you  now 
recall  ? 

A.    I  next  saw  him  on  August  1,  1951. 

Q.     What  was  that  occasion? 
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A.  That  was  to  remove  the  stitches  and  change 
the  dressing  and  to  examine  the  wounds. 

Q.  If  you  would,  Doctor,  just  to  get  along  a 
little  faster,  go  through  right  from  then  on,  the 
various  occasions  that  you  did  observe  Mr.  John- 
son, when  you  did  see  him  and  undertake  any  opera- 
tions further? 

A.  On  August  23,  1951,  I  saw  him  again,  at 
which  time  I  made  some  plaster  models  which  are 
patterns  of  the  stiunps  so  they  could  be  sent  to  the 
Chester-Bray  Shop  in  Boise  for  making  artificial 
limbs.  Then  again  on  September  10,  1951,  I  saw  him 
and  arranged  for  the  patient  to  go  to  Boise  to  have 
made  and  fitted  these  artificial  limbs.  He  stayed  in 
Boise  at  the  Elks  Convalescent  Home  to  be  shown 
how  to  use  them,  however,  after  about  a  week  he 
developed  a  blister, — I  don't  remember  which  stump 
but  he  did  develop  the  blister  which  necessitated 
his  leaving  the  stiunp  off  for  a  time  so  the  came 
back  home.  Not  having  had  the  usual  length  of  time 
to  learn  to  use  these  artificial  limbs,  he  came  l^ack 
home  until  this  blister  healed  and  then  began  using 
them  again.  T  saw  him  in  October  of  1951  and  he 
Avas  beginning  to  walk  [177]  fairly  well,  he  was 
using  the  artificial  legs  and  a  cane.  He  was  not  able 
to  walk  very  far.  He  was  getting  some  chafing  from 
the  artificial  limbs  but  seemed  to  be  doing  as  well 
as  could  be  expected  for  that  length  of  time.  My 
next  note  is  on  January  9,  1952,  he  came  in  because 
both  stumps  were  somewhat  irritated  from  walking. 
He  was  shown  how  to  treat  these  with  Lanolin  oint- 
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nient.  On  March  4,  1952,  I  saw  him  because  of  what 
we  call  cellulitis,  which  is  a  low  grade  infection  of 
the  skin  at  the  end  of  the  left  stump.  I  gave  him 
Penicillin  and  advised  him  not  to  use  the  limb  for  at 
least  a  week  and  to  use  hot  soaks  and  this  cleared  up. 
I  saw  him  again  on  April  28,  1952 ;  he  had  a  crack 
in  the  skin  of  the  left  stump  and  this  was  treated 
and  healed.  I  saw  him  in  June,  it  was  June  30, 
1952,  and  the  patient  at  that  time  was  having  some 
irritation  where  the  weight  comes  on  the  stump, — 
the  left  stump.  At  that  time  I  advised  that  the 
artificial  limb  have  an  extra  attachment  put  on  top 
to  bear  some  of  the  weight  on  the  hip  bone  instead 
of  all  of  it  being  borne  on  the  stump.  He  was  sub- 
sequently fitted  with  such  a  piece.  He  had  very  little 
trouble  after  that  until  I  saw  him  again  on  October 
20,  1953,  at  which  time  the  artificial  limb  didn't 
seem  to  fit  quite  so  well.  I  advised  that  the  ischio 
ring,  or  the  part  that  bears  the  weight  on  the  hip 
be  raised  up  and  that  has  been  done.  That  was  the 
last  time  that  I  [178]  have  seen  him  as  a  doctor, 
that  was  on  October  20,  1953. 

Q.     Now,  Doctor, 

A.     Just   a   minute,   if   I   may   retract   that 

statement.  I  did  see  him  on  Saturday,  this  past 
Saturday,  but  since  I  had  these  records  at  home 
I  do  not  have  a  note  on  the  chart,  but  I  did  see 
him  this  past  Saturday  and  found  him  having  some 
irritation  of  the  right  stump  from  his  prosthesis  or 
artificial  limb,  in  the  area  where  this  skin  graft  had 
been  done  originally. 
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Q.  Now,  Doctor,  from  your  most  recent  exam- 
ination of  LaVerl  Johnson  and  from  your  general 
treatment  of  him,  what  is  your  prognosis  or  what  is 
your  opinion  as  to  what  further  operations  may  be 
necessary  ? 

A.  The  only  possibility  as  to  further  surgery, 
as  I  see  it  at  the  present  time,  is  that  this  area  that 
was  skin  grafted  may  have  to  be  treated  further  in 
that  at  the  time,  a  thin  piece  of  skin  was  the  only 
skin  that  would  take  or  grow  and  that  may  need  to 
be  removed  and  further  revision  done  at  that  point. 
Possibly  with  the  removal  of  a  little  more  bone. 

Q.     And  will  that  require  an  anesthetic? 

A.     Yes. 

Q.     And  will  it  be  painful? 

A.     Somewhat,  yes. 

Q.  What  is  your  opinion,  Doctor,  your  medical 
opinion  as  to  the  use  of  the  limbs  of  LaVerl  John- 
son, the  artificial  limbs  and  [179]  the  treatment 
necessary,  the  treatment  and  difficulties  that  he  may 
experience  in  future  life  as  he  grows  older,  that  is, 
regarding  the  use  of  the  artificial  limbs? 

A.  As  regards  the  artificial  arm,  because  of  the 
very  short  stump,  practically  no  stump  of  the  right 
upper  arm  remains,  that  type  of  artificial  arm  is  not 
very  useful.  In  fact,  it  is  very  frequently  discarded 
as  being  more  in  the  way  than  of  any  value  since 
there  is  no  way  in  which  they  can  activate  or  mo- 
tivate it.  They  cannot  move  it  themselves  so  I  don't 
think  that  the  right  arm  prosthesis, — although  he 
was  fitted  with  as  good  a  one  as  can  be  obtained, — 
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they  are  not  too  satisfactory.  As  to  the  artificial 
legs,  I  believe  that  every  amputee  experiences  the 
same  thing  as  I  have  mentioned  in  these  notes,  they 
get  irritation,  little  fissures  in  the  skin,  blisters, 
sometimes  infected  hairs  and  they  all  have  to  leave 
their  limbs  off  several  days  at  a  time,  perhaps  two 
or  three  times  a  year.  It  varies  with  different  in- 
dividuals, but  they  can  never  wear  them  constantly 
and  continuously  because  of  the  irritation  on  the 
skin. 

Q.  Doctor,  do  you  knov/  of  your  own  knowledge 
whether  Mr.  Johnson  can  attach  these  limbs  without 
assistance,  without  any  help,  and  take  care  of  him- 
self in  that  way? 

A.  Yes,  he  has  done  that  in  my  office — that  is  the 
legs, — I  have  not  seen  him  take  the  arm  part  off 
and  on.  [180] 

Q.     You  don't  know  about  that?  A.     No. 

-  Q.     Do  you  know  approximately  the  expense  of 
those  limbs? 

Mr.  Casterlin:  We  object  to  this  as  not  being 
within  the  four  corners  of  the  complaint  and  in  this 
connection  I  suggest  a  conference  with  your  Honor 
before  any  ruling  is  made  on  this  matter,  I  suggest 
that  conference  in  the  absence  of  the  jury. 

The  Court :  In  case,  after  a  conference  the  Court 
holds  that  it  is  competent  would  it  be  necessary  to 
call  this  doctor  again  or  would  you  stipulate  as  to 
that? 

Mr.  Casterlin:  I  think  if  we  could  have  three 
or  four  minutes  that  we  can  finish  this  right  up. 
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The  Court:  I  want  to  finish  with  the  examina- 
tion of  this  doctor  before  noon  because  I  know  they 
are  busy  and  I  don't  want  to  call  him  back  this 
afternoon  if  we  can  avoid  it. 

Mr.  Casterlin:  I  think  the  cross  examination 
will  be  very  short. 

The  Court:  The  jury  may  retire  for  a  few 
moments. 

Mr.  Casterlin:  Generally,  the  point  is,  that  the 
man  is  receiving  compensation  from  the  Industrial 
Accident  Board  and  the  terms  of  the  Board  are 
that  he  shall  [181]  be  furnished  this  medical  atten- 
tion so  that  he  is  without  personal  expense  and  the 
amount  of  it  is  immaterial. 

The  Court:  The  only  trouble  with  that,  Mr. 
Casterlin,  is  that  at  the  end  of  this  trial  in  case 
that  there  was  a  verdict  in  favor  of  the  plaintiff, 
they  are  going  to  take  all  of  that  money  away 
from  him. 

Mr.  Casterlin:  That  is  true,  I  wonder  if  I  may 
ask  the  Court  for  permission  for  Mr.  Anderson  to 
explain  this  matter.  He  is  more  familiar  with  the 
operation  of  the  Industrial  Accident  Board. 

The  Court:  Yes,  he  may  go  ahead  with  his  ex- 
planation. 

Mr.  Anderson :  As  to  the  artificial  limbs  and  even 
the  hospital  and  medical  expense,  that  is  provided 
for  by  the  Union  Pacific  Railroad  Company  Em- 
ployees' Hospital  Association,  which  is  a  separate 
corporation  providing  service  for  employees  who 
belong  to  that  association  and  pay  dues,  and  the 
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artificial  limbs,  the  original  ones  at  least,  are  paid 
for  by  that  association  in  accordance  with  the  dues 
paid  into  the  association.  I  think  that  is  correct, 
isn't  it.  Doctor,  you  can  answer  that? 

A.     That  is  correct. 

Mr.  Racine:  Probably  that  is  correct  and  what 
we  are  getting  at  is  that  this  man  is  a  young  man 
and  he  has  many  years  in  which  to  live.  If  he  is 
going  to  have  [182]  to  buy  these  legs  from  time  to 
time  and  they  run  into  a  substantial  sum  of  money 
then  certainly  it  should  be  a  part  of  his  general 
damages.  Our  client  informs  us  that  he  has  been 
informed  that  they  will  buy  but  one  set  of  legs. 

The  Court:  You  can  ask  him  about  the  future, 
not  what  has  already  been  furnished.  Mr.  Bailiff, 
recall  the  jury. 

Mr.  Racine:  Will  you  strike  that  previous  ques- 
tion, Mr.  Reporter,  and  I  will  ask  this. 

Q.  Doctor,  is  it  probable  that  through  Mr.  John- 
son's lifetime  he  will  be  required  to  replace  the 
limbs  which  he  has  been  fitted  with,  as  he  goes 
along  ?  A.    Yes. 

Q.  Do  you  have  any  thought  or  estimate  as  to 
how  frequently  that  may  occur? 

A.  It  varies  a  great  deal  as  to  a  person's  oc- 
cupation and  how  much  he  uses  the  limb, — how 
much  he  wall?:s  around.  Naturally  a  man  in  heavy 
labor  v/ill  wear  out  a  limb  faster  than  one  in  a  more 
sedentary  type  of  occupation.  I  could  only  give  a 
rough  estimate  and  that  is  that  an  artificial  limb 
usually  lasts  five  to  seven  years,  that  is  the  legs. 
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Q.  You  say  those  are  the  legs  you  are  speaking 
of?  A.    Yes. 

Q.  Do  you  have  any  information  as  to  the  cost 
of  such  limbs? 

A.  The  cost  of  the  artificial  arm,  I  can  give  that 
exactly,  [183]  the  total  cost  was  $462.00.  That  in- 
cludes a  cosmetic  hand  which  is  rarely  worn  and 
that  cost  $40.00,  and  that  would  practically  never 
wear  out,  so  it  would  be  approximately  $422.00 
for  that  part  that  they  use.  The  artificial  legs  would 
run  about  $300.00  each. 

Q.  Do  the  limbs  require  repair  and  upkeep  from 
time  to  time?  A.    Yes. 

Q.     Do  you  have  any  knowledge  as  to  the  prob- 

a1)lp  cost  of  that? 

A.  That  varies  a  great  deal,  depending  upon 
what  wears  out. 

Q.  But  there  is  a  cost  in  that  connection  and 
repairs  are  necessary?  A.    Yes,  sir. 

Q.  Now,  Doctor,  what  is  the  fact  as  to  your 
medical  knowledge  with  regard  to  whether  or  not 
LaYerl  suffers  and  is  in  pain  in  the  use  of  those 
limbs,  would  you  know  as  to  that? 

A.  I  wouldn't  say  there  was  very  much  suffer- 
ing now. 

Q.  Would  it  be  painful  to  walk  on  the  limbs, 
particularly  if  they  chafe  or  if  there  is  irritation? 

A.     Only  at  times. 

Q.     When  there  is  irritation?  A.     Yes. 

Mr.  Racine:    You  may  inquire. 
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Cross  Examination 
Q.    (By  Mr.  Casterlin)  :     Doctor  Nelson,  as  you 
view  the  patient  now,  what  have  you  to  [184]  say 
as  to  the  probability  of  irritation  from  the  use  of 
the  artificial  limbs  in  the  future  ? 

A.  We  can  almost  guarantee  that  he  will  have 
at  least  one  week  a  year  where  he  cannot  wear 
them. 

Q.  Doctor,  you  have  mentioned  renewal  with  re- 
spect to  the  limbs;  what  have  you  to  say  about  re- 
newal with  respect  to  the  arm? 

A.  Well,  since  they  hardly  ever  use  them,  that 
is,  very  much,  it  would  last  a  great  deal  longer  than 
the  artificial  legs.  They  do  get  out  of  order  more 
easily  than  the  legs,  in  that  they  have  more  moving 
parts  and  they  are  made  of  lighter  construction  and 
they  tend  to  break  easier.  However,  that  is  more 
repair  rather  than  a  matter  of  replacement. 

Q.  You  mentioned  revision  of  the  left  leg.  I  am 
not  certain  as  to  when  that  took  place,  as  to  whether 
it  took  place  between  May  3rd  and  26th  or  later? 

A.  The  revision  of  the  left  leg  was  first;  that 
was  done  May  3rd. 

Q.     And  the  revision  of  the  right  leg? 

A.  The  revision  of  the  right  leg  was  on  July  21, 
1951. 

Q.  The  arm  and  the  left  leg  then  was  between 
May  3rd  and  May  26th?  A.    Yes,  sir. 

Q.  You  mentioned  the  means  or  the  manner  of 
the  amputation  of  the  limbs  in  the  first  instance. 
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Would  you  say  that  was  the  proper  method  to  use 

in  this  case?  [185]  A.     Yes,  sir. 

Q.  Prior  to  the  time  that  you  got  the  case,  you 
find  nothing  in  connection  with  this  treatment  that 
was  improper? 

A.  No,  I  think  the  treatment  up  to  the  time  that 
I  saw  him  was  exactly  right. 

Q.  As  to  your  treatment,  did  he  progress  norm- 
ally, about  as  the  usual  amputee  would  have  prog- 
ressed ? 

A.    Yes,  or  perhaps  a  little  better. 

Q.  I  think  that  you  stated  your  prognosis  as 
to  his  condition,  that  is,  as  to  what  his  condition 
would  be  in  the  future? 

A.  I  think  he  will  remain  essentially  as  he  is 
with  occasional  days  where  he  cannot  wear  the 
lim])s.  Possibly  with  this  one  operation  necessary 
if  the  skin  which  was  placed  there  does  not  hold 
up,  if  it  is  not  tough  enough  to  stand  the  irritation 
fi'oin  the  limb. 

Q.  With  those  exceptions  he  will  progress  well 
or  remain  as  he  is? 

A.    As  he  is  now,  yes. 

Mr.  Casterlin:     That  is  all. 

Redirect  Examination 
Q.   (By  Mr.  Racine)  :    Doctor  Nelson,  has  LaVerl 

Johnson  been  cooperative  at  all  times,  would  you 

answer?  A.    Yes,  very. 

Mr.  Racine :    That  is  all.  Doctor.  [186] 

The  Court:    It  is  so  near  noon  now  I  am  going 
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to  recess  because  we  are  going  to  take  up  early 
after  lunch.  I  will  now  adjourn  until  1:15  this 
afternoon. 

November  23,  1953,  1:15  o'clock  p.m. 

EARL  R.  GILBERT 

called  as  a  witness  by  the  plaintiffs,  after  being  first 
duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine)  :  Your  full  name  is  Earl  R. 
Gilbert?  A.    Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Gilbert? 

A.     934,  West  Center,  Pocatello. 

Q.     Have  you  ever  been  a  witness  before? 

A.     Not  in  Federal  Court. 

Q.  Well,  you  just  speak  up  so  that  the  Court 
and  jury  can  hear  and  address  your  remarks  to 
the  jury.  A.    Yes. 

Q.     You  live  here  in  Pocatello?  A.     I  do. 

Q.     And  what  is  your  work? 

A.  I  am  district  foreman  for  the  Idaho  Power 
Company. 

Q.     What  was  your  work  on  November  4,  1950? 

A,  I  was  district  foreman  of  the  Idaho  Power 
Company  at  that  time. 

Q.    What  does  that  work  involve? 

A.  I  am  in  charge  of  the  construction  and  main- 
tenance and  service  in  Pocatello  area. 

Q.     In  the  Pocatello  area?  A.    Yes,  sir. 
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Q.  For  how  many  years  have  you  held  that 
position  ?  A.     24  years. 

Q.  For  how  many  years  have  you  been  involved 
and  engaged  in  electrical  construction  and  mainte- 
nance work  or  business? 

A.     The  whole  time  would  be  37  years. 

Q.  On  November  4,  1950,  and  prior  to  that  time, 
if  you  know,  from  whom  did  the  Pacific  Fruit  Ex- 
|)ress  Company  in  Pocatello  obtain  its  electricity? 

A.  It  is  tapped  off  the  Union  Pacific  Batiste 
line. 

Q.     Who  is  that  line  controlled  by? 

A.  It  is  controlled  by  the  Union  Pacific  Railroad 
Company. 

Q.    You  know  that,  do  you?  A.     Yes,  sir. 

Q.  Before  we  go  into  the  exhibits  which  you 
have  in  your  hand,  Mr.  Gilbert,  will  you  state  if 
you  know  of  your  own  knowledge  on  November  4, 
1950,  and  prior  to  that  time  who  did  the  work  on 
the  electrical  apparatus  and  that  type  of  equipment 
at  the  Pacific  Fruit  Express  Company  plant?  [188] 

A.  The  Idaho  Power  Company  did  not  do  it.  I 
cannot  say  who  did  all  of  their  work  but  on  two 
different  times  electricians  from  the  shops  have 
been  there  when  I  have  been  called. 

Q.     From  what  shops? 

A.  From  the  Union  Pacific  shop  under  Irv 
Eskelsen. 

Q.  You  stated  that  the  Idaho  Power  Company 
did  not  do  that  work?  A.     That  is  right. 

Q.     You  have  in  your  hand  Exhibits  No.  14,  16 
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and  17,  I  will  ask  you  if  you  recognize  what  is 

shown  by  those  exhibits'?  A.    I  do. 

Q.     What  is  it? 

A.  This  is  the  sub-station  yard  at  the  Pacific 
Fruit  Express  ice  plant  located  south  of  King 
Street  on  Harrison  Street. 

Q.     Just  south  of  the  plant  itself? 

A.     Yes,  sir. 

Q.  Did  you  have  occasion  on  November  4,  1950, 
to  go  to  that  sub-station?  A.     I  did. 

Q.  Y/ould  you  state  when  and  under  what  cir- 
cumstances ? 

A.  If  I  may  digress,  I  was  at  a  football  game 
when  the  call  came  in  that  a  man  was  injured  at 
the  P.F.E.  plant.  As  quick  as  I  got  in  my  car  I 
got  a  radio  contact  and  went  immediately  out  there. 

Q.     What  did  you  observe  there? 

A.  The  east  fence  was  raised  up,  the  pole  top 
switch  was  open  [189]  but  the  disconnect  switches 
on  the  lightning  arresters  was  not  open.  In  other 
words  it  was  hot  to  the  lightning  arrestors  and  the 
lightning  arresters  set  about  three  and  a  half  feet 
above  the  ground  which  made  the  12.5  hot  contacts 
this  close  to  the  ground  running  into  the  lightning 
arresters. 

Q,     What  do  you  mean  by  12.5? 

A.     The  voltage  between  phases  on  that  line. 

Q.  Does  that  mean  twelve  thousand  five  hundred 
volts? 

A.  Twelve  thousand  five  hundred  volts,  that  is 
what  it  is.  It  is  classified  as  a  12-5  line. 
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Q.  Is  that  the  amount  of  voltage  going  into  the 
sub-station  ? 

A.  The  amount  between  phases  into  the  sub- 
station ? 

Q.  As  I  understand  you,  when  you  arrived  there 
the  pole-top  switch  was  open? 

A.     That  is  right. 

Q.  Will  you  explain  to  the  Court  and  jury  what 
you  mean  by  pole-top  switch? 

A.  The  pole-top  switch  is  a  disconnecting  switch 
that  breaks  a  load  between  the  line  and  the  trans- 
formers, or  it  could  break  between  two  lines.  In 
other  words,  it  can  kill  a  certain  section  of  line.  This 
here  (indicating)  definitely  opened  to  kill  the  trans- 
formers at  the  Pacific  Fruit  Express  yard. 

Q.  In  being  so  open  what  was  the  fact  as  to  the 
lightning  arresters?  [190] 

A.     They  were  still  hot. 

Q.  And  by  being  still  hot  what  do  you  mean  with 
respect  to  the  voltage? 

A.     They  are  energized  with  12.5  volts. 

Q.     Where  was  Mr.  Johnson  at  that  time? 

A.  Mr.  Johnson, — well,  I  don't  know  whether 
it  was  Mr.  Johnson  or  Mr.  Shoup  that  I  contacted 
at  that  time,  or  it  could  have  been  Mr.  McClellan. 

Q.    Where  was  Mr.  LaVerl  Johnson  ? 

A.  He  was  in  the  hospital,  I  could  see  definitely 
\\  here  he  had  been  against  the  hot  wires. 

Q.  Will  you  describe  what  you  mean  by  light- 
ning arresters? 

A.    Lightning  arrester  is  an  instrument, 
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Mr.    Racine:     First,    I   want   to    offer   now 

Plaintiffs'  Exhibit  No.  20  which  is  an  enlargement 
of  Plaintiffs'  Exhibit,  an  enlargement  of  either  14, 
16  or  17,  one  of  them. 

Mr.  Anderson:    We  have  no  objection  to  that. 

The  Court:  It  may  be  admitted.  What  was  the 
number  of  that  exhibit? 

The  Clerk :  This  is  Exhibit  20.  No.  19  was  marked 
but  it  was  not  offered. 

Mr.  Racine:  May  the  witness  step  down  to  this 
exhibit?  [191] 

The  Court:     Yes,  he  may  do  so. 

Q.  Now,  Mr.  Gilbert,  will  you  step  down  here 
and  point  on  the  exhibit,  for  the  benefit  of  the 
Court  and  jury,  point  out  what  is  shown  on  the  ex- 
hibit and  what  you  know  to  be  a  lightning  arrester  ? 

A.  Yes,  and  I  can  explain  what  a  pole-top 
switch  is.  This  is  the  pole-top  switch  located  here 
(indicating).  This  is  a  rod  for  it  and  by  turning 
a  handle  here  (indicating)  it  breaks,  it  breaks 
that  circuit,  that  wire  that  goes  around  here  and 
feeds  the  transformer.  These  big  things  right  here 
(indicating)  are  the  transformers, — can  you  notice 
the  difference,  there  are  three, — no,  there  are  four 
lightning  arresters,  there  is  one  over  here,  one 
here,  one  here  and  one  here  (indicating).  This 
lead  as  you  can  notice,  the  wire  that  comes  off  there 
and  down  here  and  contacts  the  top  of  this  dis- 
connect. That  disconnect  is  closed.  It  comes  down 
and  feeds  to  these  arresters.  You  will  notice  on  this 
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side  is  your  fuse  disconnect,  where  you  fuse  the 
transformer.  With  this  switch  open  this  is  com- 
l)letely  dead  on  the  west  side  of  the  tower  but  three 
])hases  come  down  here  (indicating)  this  low  to 
the  ground  and  feed  into  this  arrester.  One  ar- 
rester is  grounded  and  the  other  three  hot  phases 
come  to  this.  This  is  an  older  type  of  arrester  and 
is  called  the  dry  type,  it  doesn't  need  to  be  ener- 
gized,— let  me  explain [192] 

Mr.  Anderson:  If  the  Court  please,  I  think  the 
witness  has  now  gone  beyond  the  question,  I  think 
he  has  fully  answered. 

The  Court:  I  think  you  are  right,  however,  it 
might  save  time  if  he  w^as  permitted  to  go  ahead. 

Mr.  Racine:    I  will  ask  another  question. 

Q.  Just  explain  the  various  electrical  equipment 
as  shown  by  the  exhibit  as  you  knew  the  equipment 
on  November  4,  1950  *? 

Mr.  Anderson:  It  seems  to  us,  your  Honor,  that 
he  has  already  done  that. 

Q.  To  the  extent  that  you  have  not  explained 
it,  Mr.  Gilbert,  as  it  existed  there  on  November  4th, 
and  shown  by  the  exhibit,  will  you  explain  to  the 
Court  and  the  jury  the  electrical  equipment  shown 
and  which  existed  at  that  sub-station  on  Novem- 
ber 4,  1950? 

A.  We  are  not  interested  in  the  load  side  of  that 
any  more.  Here  is  the  line  side  connected  ahead 
of  the  switch  and  leads  down  through  the  three  dis- 
connects to  the  lightning  arresters.  When  the 
switch  was  open  this  line  was  still  hot  to  the  light- 
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ning  arresters  because  these  three  disconnects  were 

not  open. 

Mr.  Racine:    You  may  inquire.  [193] 

Cross  Examination 

Q.  (By  Mr.  Anderson) :  Mr.  Gilbert,  how  long 
is  that  line  that  goes  from  the  sub-station  across  the 
track  to  the  Batiste  line?  A.     Two  spans. 

Q.     How  many  feet  would  you  sayf 

A.  I  don't  think  it  could  be  over  250  feet, — they 
are  short  spans, — there  is  one  pole  between  that  and 
the  junction  and  this  tower. 

Q.  The  only  purpose  it  serves  is  to  serve  this 
sulvstation  at  the  Pacific  Fruit  Express? 

A.    Yes,  there  is  no  other  tap  off  it. 

Q.  Now,  Mr.  Gilbert,  about  what  time  of  the  day 
do  you  think  that  you  got  out  there  after  the  foot- 
ball game?  A.     It  was  around  4:30. 

Q.     Do  you  know  when  the  accident  occurred? 

A.  Around  2:00,  they  said  somewhere  around 
2:00  o'clock. 

Q.  Did  you  observe  in  the  sub-station  there  any 
footprints  of  Mr.  Johnson's? 

A.    I  did,  sir. 

Q.  Can  you  describe  them,  please,  the  course 
that  they  took? 

A.  CoTild  I  show  it  on  the  map,  maybe  I  could 
show  it  better  on  this. 

Q.  Now,  just  a  minute,  first,  let  me  ask  this,  the 
sub-station  there  is  completely  enclosed  with  a  high 
fence?  [194]  A.     That  is  right. 
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Q.  And  the  gate  is  in  what  we  term  the  west 
side?  A.     That  is  right. 

Q.  And  as  you  enter  the  west  gate,  that  is  the 
only  gate,  isn't  it? 

A.     That  is  the  only  entrance. 

Q.     Do  you  know  whether  that  is  kept  locked? 

A.  It  has  been  locked  every  time  that  I  have 
been  there. 

Q.  As  you  go  in  this  gate,  what  is  right  imme- 
diately in  front  of  you? 

A.     The  three  transformers  immediately  in  front. 

Q.  To  the  left,  in  the  northwest  corner  what  is 
there  ? 

A.  The  metering  equipment  for  the  2300  volt, — 
this  sub-station  metered  on  the  2300  side  or  the 
secondary  side  of  the  transformers. 

Q.     That  is  customary,  is  it? 

A.    Yes,  it  could  be  both  ways. 

Q.     But  it  is  customary  in  instances  of  that  sort? 

A.    Which  ever  is  better,  we  meter  both  ways. 

Q.  Is  there  another  switch  near  that  meter,  some 
sort  that  comes  in  by  taped  wires  fom  the  trans- 
formers? A.     I  don't  recall. 

Q.  As  Mr.  Johnson  entered  this  gate,  could  you 
trace  his  foot  prints  for  us  as  he  turned  to  the  left? 

A.     To  his  left?  [195] 

Q.     Yes,  and  went  around  the  meter  box? 

A.  Between  the  meter  box  and  the  fence  his 
prints  were  very  plain,  a  man  could  see  exactly  his 
steps,  I  don't  know  if  there  was  snow  or  not  hwi 
you  could  see  the  footprints. 
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Q.  So  he  came  clear  around  to  the  east  of  the 
transformer  ? 

A.  Clear  to  the  east  and  on  the  neutral  arrester 
he  walked  into  it  and  back,  he  came  to  the  south 
and  that  is  where  he  touched  the  wire,  on  the  south. 

Q.  You  can  only  tell  what  happened  from  the 
footprints  ? 

A.  That's  right,  and  they  were  messed  up  where 
lie  went  on  to  the  ground. 

Q.  Did  the  tracks  indicate  that  he  stopped  any- 
where except  this  neutral  or  ground  wire? 

A.  They  were  straight  to  the  ground  and  back 
on  to  the  south  side. 

Q.  Have  you  been  out  there  quite  a  lot,  out 
around  there? 

A.     Several  times,  yes,  that's  right. 

Q.  I  guess  you  know  who  operates  that  sub- 
station ? 

A.  Mr.  Shoup  or  Mr.  Johnson  generally  con- 
tacted me.  I  have  been  out  on  two  or  three  cases 
of  trouble  they  have  had  there,  transformer  fuse 
blown  out  and  once  the  transformer  burned  up  and 
Mr.  Shoup  called  me,  Mr.  Shoup  or  Mr.  Johnson 
generally. 

Q.  Mr.  Shoup  of  the  Pacific  Fruit  Express,  you 
mean?  A.     That's  right.  [196] 

Q.  And  also  Mr.  Johnson  of  the  Pacific  Fruit 
Express  ? 

A.     Yes,  the  Mr.  Johnson  that  died. 

Q.    Mr.  H.  0.  Johnson?  A.    Yes. 

Q.     And  how  did  they  let  3^011  in? 
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A.  They  always  let  me  in  at  the  gate,  unlocked 
the  gate. 

Q.     To  let  you  in  the  gate?  A.    Yes. 

Q.     And  they  had  the  key? 

A.     That's  right. 

Q.  You  understand  that  the  Pacific  Fruit  Ex- 
press Company  operates  the  sub-station? 

Mr.  Racine:  We  object  to  what  he  understands, 
especially  by  reason  of  what  he  has  testifed. 

The  Court:    If  he  knows  he  may  answer. 

A.  I  know  that  they  have  the  key,  I  don't  know 
who  operates  it. 

Q.  Anytime  that  you  have  been  there,  you  have 
been  there  at  the  request  of  Mr.  Shoup  or  Mr.  John- 
son of  the  Pacific  Fruit  Express  Company? 

A.     That  is  right. 

Q.  Did  you  ever  see  any  Union  Pacific  men 
over  there  operating  or  in  charge  of  that  sub-sta- 
tion? 

A.  I  noticed  a  Union  Pacific  electrician  there 
repairing  that  sub-station. 

Q.     Do  you  know  when  that  was,  about?  [197] 

A.  It  happened  about  early  in  the  spring  after 
this  accident. 

Q.    Afterwards? 

A.  Yes,  one  of  the  transformers  burned  up, 
that  is  why  Mr.  Shoup  or  Mr.  Johnson,  I  don't 
recall  which, — they  were  having  trouble  in  the 
single  phasing,  this  three  phase  motor  would  not 
start  and  they  called  me.  I  noticed  the  fuse  out 
and  I  re-fused  it  but  it  wouldn't  hold  and  so  we 
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disconnected, — we   killed   the   switch,    disconnected 
the  transformer  and  tested  each  one  individually 
to  see  which  one  was  bad  and  that  is  as  far  as  I 
went  with  them. 

Q.  These  disconnect  switches  that  you  refer  to 
that  are  above  the  lightning  arresters,  if  whoever 
sent  LaVerl  Johnson  in  there  to  work  that  day 
had  pulled  those  switches,  then  the  lightning  ar- 
resters would  have  been  de-energized,  would  they 
not? 

Mr.  Racine:  Now,  we  object  to  the  form  of  that 
question  as  it  is  because  it  is  assuming  that  who- 
ever sent  LaVerl  Johnson  in  did  pull  those  switches 
and  there  is  no  evidence  to  that  effect,  there  is 
no  fact  in  the  record  to  base  that  on. 

The  Court:  Well,  the  fact  is  they  were  not 
pulled  and  there  is  no  inference  as  to  who  did  it. 
You  may  proceed. 

Q.  Those  disconnect  switches  could  have  been 
pulled,  couldn't  they?  [198] 

A.     That  is  right,  they  could  have  been  pulled. 

Q.  And  that  would  have  de-energized  that  light- 
ning arrester?  A.     Yes,  that's  right. 

Q.  Mr.  Gilbert,  can  you  tell  me  about  how  far 
it  is  from  the  transformers  themselves  back  to  the 
concrete  base  that  the  lightning  arresters  are  on? 

A.  Well,  just  to  judge  that  I  would  say  about 
12  feet.  That  is  about  a  30  foot  square,  the  trans- 
former yard,  and  I  am  just  guessing  at  that.  I  have 
never  measured  that  but  it  is  my  thought  on  it. 

Q.    This  transformer  sets  over  to  the  west, — the 
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southwest   of   the   railroad   tracks   that   serve   the 

P.F.E.  ice  docks,  does  it  not? 

A.     The  one  outside  of  the  engine  room? 

Q.    Yes,  where  Mr.  Johnson  was  injured? 

A.     Will  you  please  state  that  question  again? 

Q.  The  sub-station  sets  to  the  west  of  the  rail- 
road tracks  and  the  ice-dock? 

A.  To  the  west,  that  is  right,  and  south  of  the 
Pacific  Fruit  Express  ice  plant. 

Q.  Except  for  the  enclosure  right  around  the 
sub-station,  the  rest  of  the  area  is  open  to  the 
Pacific  Fruit  Express  plant  and  over  to  the  rail- 
road tracks? 

A.  eJust  the  one  pole  into  the  north  that  you  see 
that  interferes  with  any  space  there.  [199] 

Q.  And  then  there  is  an  open  space  for  trucks 
and  automobiles  to  park?  A.    Yes. 

Mr.  Anderson:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Racine) :  Mr.  Gilbert,  on  the  occa- 
sions that  you  were  called  to  the  ice  plant,  if  there 
was  any  trouble  who  did  the  work? 

A.  Generally  the  electricians  from  the  railroad 
company. 

Q.  When  you  were  there  November  4,  1950,  did 
you  observe  any  hot-sticks?  A.     No. 

Q.  Will  you  explain  what  a  hot-stick  is,  for  the 
benefit  of  the  Court  and  jury? 

A.  A  hot-stick  is  a  treated  piece  of  laminated 
wood  with  a  special  type  of  shellac  to  waterx)roof 
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it  and  is  a  non-conductor, — on  the  head,  or  on  the 
top  or  one  end  of  the  stick,  and  it  can  be  six  or 
twelve  or  eighteen  feet  long,  it  has  a  head  on  it 
with  a  finger  that  sets  out  to  the  side,  the  finger  is 
what  they  pull  that  disconnects  or  use  to  fuse  the 
transformer  with. 

Q.  You  use  the  hot-stick  to  pull  the  disconnect 
switch,  is  that  right?  A.     That  is  right. 

Q.  Had  you  ever  observed  or  noticed  a  hot- 
stick  out  at  that  [200]  sub-station? 

A.     I  never  had. 

Q.  Is  that  customary  equipment  for  such  a 
place,  a  hot-stick? 

A.     In  our  sub-stations  we  have  hot-sticks. 

Mr.  Racine:    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Anderson) :  You  would  not  say 
that  the  Pacific  Fruit  Express  did  not  have  them? 

A.     I  V70uldn't  say,  I  didn't  see  any. 

Q.  But  you  would  not  say  that  the  Pacific  Fruit 
Express  did  not  have  a  hot-stick  available? 

A.  I  know  that  I  had  to  pull  them  one  time  and 
they  didn't  have  one  then.  I  never  did  see  one  there, 
I  had  to  pull  the  disconnect  when  they  were  mak- 
ing some  change  on  the  transformer. 

Q.  They  might  have  had  one  over  in  the  ice 
plant  ? 

A.     They  might  have,  but  I  never  did  see  it. 

Mr.  Anderson:    That  is  all. 

Mr.  Racine:     Nothing  further.  [201] 
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HAROLD  W.  RISING 

called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Racine)  :  Your  full  name  is  Harold 
Rising?  A.     Harold  W.  Rising. 

Q.     Where  do  you  live,  sir? 

A.    At  Idaho  Falls. 

Q.    What  is  your  occupation? 

A.  I  am  manager  of  the  Gem  State  Electric 
Company. 

Q.    At  Idaho  Falls?  A.    Yes,  sir. 

Q.  For  what  period  of  time  have  you  been  en- 
gaged in  electrical  work  or  in  the  electrical  field? 

A.  That  period  of  time  would  be  somewhat  in- 
definite. It  would  extend  over  a  period  of  probably 
30  years,  of  which  time  five  or  six  years  I  was  out 
of  the  game. 

Q.  On  November  4,  1950,  what  was  your  work, 
■Mr.  Rising? 

A.     I  was  State  Electrical  Inspector. 

Q.    Was  that  for  the  State  of  Idaho? 

A.    Yes,  sir. 

Q.     And  by  whom  were  you  employed? 

A.    By  the  State  of  Idaho. 

Q.  After  November  4,  1950,  I  will  ask  you  if  you 
had  occasion  [202]  to  inspect  this  sub-station  at  the 
Pacific  Fruit  Express  Company  plant? 

A.    Yes. 

Q.    And  what  date  was  that? 

A.     That  was  January  18,  1951. 
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Q.  Mr.  Rising,  I  will  ask  you  if  you  will  step 
down  and  examine  Exhibit  No.  20  that  is  attached 
to  the  board.  Now  then,  I  will  ask  you  if  that  is  a 
fair  representation  and  illustration  of  the  sub-sta- 
tion when  you  visited  it  in  January  of  1951? 

A.    Yes,  as  nearly  as  I  can  remember  it. 

Q.  Mr.  Rising,  based  upon  your  knowledge  as 
an  electrician  and  your  work  as  an  electrical  in- 
spector for  the  State  of  Idaho,  I  will  ask  you  to 
explain  your  understanding  of  the  equipment  as 
shown  there  in  that  exhibit? 

A.     You  want  me  to  describe  it? 

Q.    Yes,  go  ahead  and  describe  it. 

A.  The  whole  structure  is  what  is  known  as  a 
sub-station  structure.  Its  purpose  is  to  receive  and 
reduce  voltage  on  incoming  power  with  this  equip- 
ment shown  here  (indicating).  It  is  metering  equip- 
ment here  (indicating).  The  transformers  as  have 
been  previously  been  pointed  out  are  these  three 
objects  whose  function  is  to  reduce  the  voltage  from 
12,500  volts  between  phases  to,  I  believe,  23,000 
volts.  I  am  somewhat  uncertain  as  to  the  secondary 
voltage.  These  objects  (indicating)  are  the  pole- 
top  [203]  switches,  the  three  of  them  together  con- 
stitute what  is  known  as  a  Gandy  operated  pole-top 
switch,  operated  by  this  handle  from  the  ground. 
These  objects  (indicating)  four  of  them  are  light- 
ning arresters.  Their  object  is  to  drain  off  surges 
of  excessive  voltage,  presumably  which  excessive 
voltage  would  be  caused  by  lightning. 

Q.     Now,  will  you  just  explain  what  is  the  fact  as 
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to  the  pole-top  switches,  as  to  its  operation  and 

what  voltage  and  current  coming  in  it  would  e:ff ect  ? 

A.  The  operation  of  the  pole-top  switch  as  they 
were  connected  at  that  time  would  interrupt  the 
flow  of  current  through  the  conductors  that  flow 
down  through  the  cut-outs  and  down  to  feed  the 
transformers,  which  would  in  effect, — the  operation 
of  those  switches  or  the  opening  of  the  switch 
would  interrupt  the  current  to  every  thing  except 
the  conductors  which  feed  down  through  this  dis- 
connect to  the  lightning  arresters. 

Q.  By  operation  of  the  so-called  pole-top  switch 
was  there  any  method  whereby  the  current  coming 
into  the  lightning  arresters  would  be  eliminated? 

A.     No,  sir. 

Q.  What  method  would  be  required  to  eliminate 
the  current  coming  into  the  lightning  arresters'? 

A.  It  would  be  necessary  to  open  these  three 
disconnect  switches  with  a  hot-stick.  [204] 

Q.  Now,  Mr.  Rising,  what  is  meant  by  the  term 
load?  A.     The  term  load? 

Q.  Yes,  in  electricity,  what  is  meant  by  the 
load  side? 

A.  The  term  load  side  is  the  opposite  side  from 
the  feed  side. 

Q.  In  this  sub-station  what  would  the  load  side 
indicate  ? 

A.  The  load  side  would  be  all  of  the  conductors 
between  the  disconnecting  switch  and  the  metering 
equipment, — and  even  the  load  side  of  the  metering 
equipment,  I  presume,  I  would  say  between  the  dis- 
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connect  switch  and  the   point  where   the   current 

leaves  the  sub-station. 

Q.    Do  you  mean  where  it  leaves  it  or  comes  in? 

A.     AVhere  it  leaves  it. 

Q.  Mr.  Rising,  what  would  be  the  fact  as  to  the 
side  fed  by  current  down  to  the  lightning  arresters, 
would  that  be  the  load  side? 

A.     Will  you  restate  that  question,  i^lease? 

Q.  I  may  not  be  very  clear  on  that  myself. 
Where  was  the  switch  which  would  disconnect 
everything  in  the  sub-station  or  was  there  such  a 
switch  ? 

A.     There  was  no  such  a  switch. 

Q.  Was  there  any  switch  outside  of  the  sub- 
station which  would  disconnect  everything  in  the 
sub-station  ? 

A.  I  am  afraid  that  I  cannot  answer  that  ques- 
tion. 

Q.    You  don't  know?  A.     No,  sir. 

Q.  From  your  knowledge  as  an  electrical  man, 
was  it  possible  [205]  by  construction  to  have  killed 
all  of  the  power  in  that  sub-station? 

Mr.  Anderson:  I  object  to  any  further  testi- 
mony by  this  witness  concerning  this  question  just 
asked,  I  think  I  can  see  what  he  is  getting  at.  I 
object  until  it  is  first  established  that  the  Union 
Pacific  either  owned  or  operated  this  sub-station, 
otherwise  there  is  no  connection. 

The  Court:  The  objection  is  overruled,  I  think 
there  is  some  evidence  in  the  record  now. 
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Mr.  Racine:  I  will  ask  that  question  again  and 
possibly  reframe  it  a  little. 

Q.  Was  there  a  method  of  construction  to  have 
so  constructed  that  sub-station  so  that  the  pole- 
top  switch  would  cut  off  all  the  power  coming  into 
the  station? 

Mr.  Anderson:  We  object  to  that  as  not  within 
the  issues  of  this  case  and  there  is  no  connection 
whatever  with  the  railroad. 

The  Court:  I  cannot  say  at  this  time,  the  objec- 
tion is  overruled. 

A.  It  would  have  been  possible  by  construction 
to  have  accomplished  that  purpose  in  two  different 
manners;  one  of  which  would  have  been  to  have 
tied  in  the  lightning  arresters  on  the  load  side  of 
the  disconnect  switch, — the  other  would  have  been 
to  put  the  lightning  arresters  [206]  outside  of  the 
sub-station  as  they  now  are. 

Mr.  Anderson:  I  move  to  strike  the  last  por- 
tion of  that  answer  as  something  that  has  occurred 
since  this  accident. 

The  Court:  Something  that  happened  since,  yes, 
the  last  part  in  regard  to  the  change  since  the  acci- 
dent will  be  stricken. 

Mr.  Casterlin:  And  will  the  Court  caution  the 
witness  as  to  any  further  statements? 

The  Court :  I  think  he  understands  it  now.  How- 
ever, I  will  say  that  anything  that  happened  since 
the  accident  should  be  eliminated  from  your  testi- 
mony. 

Q.     Mr.   Rising,   at  the  time  you  inspected  the 
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sub-station  do  you  have  an  opinion  as  to  whether 

or  not  that  sub-station,  as  it  existed,  was  hazardous  ? 

Mr.  Anderson:  We  object  to  that  as  not  within 
the  issues  and  certainly  it  is  not  binding  on  this 
defendant. 

Mr.  Racine:  I  imderstood  that  the  witness  had 
answered  in  a  measure  that  he  had  pointed  out 
some  hazards  on  the  exhibit. 

Q.  I  will  add  to  the  question  as  shown  by  the 
exhibit,  do  you  have  an  opinion  as  to  whether  this 
sub-station  was  hazardous  at  the  time  you  in- 
spected it?  [207] 

Mr.  Anderson:  We  object  to  that  as  calling  for 
a  conclusion  of  the  witness. 

The  Court:    He  is  an  expert,  he  may  answer. 

Mr.  Anderson:  If  I  may  add  to  the  objection 
it  is  not  justified  by  the  pleadings  and  it  is  not 
shown  that  the  railroad  operated  the  sub-station. 

The  Court:    He  may  answer. 

A.     Yes,  sir. 

Q.     And  what  is  your  opinion? 

Mr.  Anderson:  Now,  I  would  like  to  renew  my 
objection.  It  seems  they  are  trying  to  go  backward 
on  this  matter,  looking  at  it  from  circumstances 
that  resulted  from  the  accident  rather  than  what 
actually  would  be  the  prevailing  situation. 

The  Court:    He  may  answer. 

A.  It  is  my  opinion  that  the  12,500  volt  conduc- 
tors within  reach  of  any  person  who  might  be  in- 
side the  enclosure,  whether  authorized  or  other- 
wise would  be  hazardous. 
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Q.  What  other  matters  did  you  observe  with 
regard  to  the  exhibit,  if  any,  that  would  make  the 
situation  hazardous? 

Mr.  Anderson:  I  would  like  to  have  the  same 
objection  to  this  question. 

The  Court :  Very  well,  and  the  same  ruling.  [208] 

Q.  You  hesitate,  Mr.  Rising,  perhaps  you  didn't 
understand  my  question.  Why  is  it  hazardous,  as 
you  understand  it? 

Mr.  Anderson:  And  I  would  like  the  same  ob- 
jection to  that  question. 

The  Court:     The  same  ruling. 

Mr.  Anderson:  And  if  the  Court  please,  we  are 
not  charged  with  hazardous  construction  of  that 
sub-station.  We  are  charged  with  furnishing  elec- 
tricity to  the  sub-station  and  also  by  allegation, 
operating  the  sub-station,  of  which  there  is  no  evi- 
dence. 

The  Court:  Paragraph  four,  I  think,  covers  it, 
he  may  answer. 

A.  If  I  understand  your  question  correctly,  my 
answer  would  be  that  these  conductors  energized  at 
12,500  volts  between  conductors  would  be  hazardous 
to  any  person  who  might  be  working  inside  of  that 
area,  because  they  might,  either  through  lack  of 
knowledge  or  misunderstanding  or  through  acci- 
dent come  in  contact  with  them. 

Q.  What,  in  your  experience,  is  done  to  correct 
such  a  situation? 

Mr.  Anderson:  Now,  we  object  to  that,  we  are 
talking  about  an  event  that  has  happened,  some- 
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thing  that  previously  happened.  In  other  words, 
they  are  trying  to  determine  reasonable  care  after 
the  event. 

The  Court:  Confine  your  testimony  to  [209] 
what  could  have  been  done  prior  to  the  accident  to 
prevent  it. 

A.  It  is  the  general  practice  where  this  type  of 
arrester  is  used,  or  a  similar  type,  to  mount  them 
on  a  high  pedestal  or  to  put  them  beyond  reach,  and 
beyond  accidental  contact.  The  safety  code  also  pro- 
vides that  there  shall  be  barriers  where  such  con- 
ditions do  exist. 

Q.  And  does  that  code  provide  for  barriers  in 
addition  to  the  barrier  around  the  sub-station  it- 
self? A.     Yes,  sir. 

Q.  What  is  the  practice  in  the  electrical  industry 
as  to  the  markings  within  the  sub-station  to  indi- 
cate the  various  matters  regarding  the  switches  and 
equipment  carrying  voltage*? 

Mr.  Anderson:  May  it  be  agreed  that  we  have 
objections  to  all  of  this  line  of  testimony? 

The  Court:  I  don't  like  to  take  an  objection  of 
that  kind  because  I  may  not  understand  whether 
the  witness  is  still  testifying  on  the  same  subject 
or  not.  You  may  renew  your  objection  and  as  to 
this  I  will  make  the  same  ruling  now. 

A.  Where  hazardous  conditions  exist  generally 
it  is  the  practice  to  post  warning  signs.  I  don't 
know  that  it  would  necessarily  apply  inside  the  en- 
closure of  a  sub-station. 
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Q.  What  is  the  fact  with  respect  to  switches, 
whether  they  are  [210]  open  or  closed? 

A.  Switches  are  required  to  be  marked  in  such 
a  way  that  will  indicate  whether  they  are  open  or 
closed. 

Q.  Mr.  Rising,  based  upon  your  experience  as 
an  electrician  and  as  an  inspector,  did  this  installa- 
tion here,  in  the  condition  shown  by  the  exhibit, 
and  in  the  condition  which  you  saw  in  January  of 
1951,  comply  with  the  ordinary  safe  and  proper 
installation  as  to  sub-stations  of  that  type? 

Mr.  Anderson :  We  may  have  the  same  objection 
that  I  have  made  heretofore  and  on  the  same 
grounds  previously  urged? 

The  Court:  Yes,  you  may,  and  your  objection  is 
overruled,  he  may  answer. 

A.  I  cannot  state  as  to  whether  the  switch  indi- 
cated whether  it  was  open  or  closed.  As  to  the  con- 
dition of  safety  there  were  no  barriers  around  the 
hot  conductors  and  they  did  come  down  within 
approximately  three  and  a  half  feet  of  the  ground, 
which  would  be  not  according  to  the  custom. 

Q.  Are  those  conditions  readily  ascertainable 
and  can  they  be  observed  by  an  electrician? 

A.  A  qualified  electrician  who  is  familiar  with 
sub-stations,  using  ordinary  care  probably  would 
distinguish  it,  yes,  sir. 

Mr.  Racine:     You  may  inquire.  [211] 

Cross  Examination 
Q.     When  you  inspected  this  sub-station  on  Jan- 
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uary  18,  1951,  you  knew  that  it  was  a  Pacific  Fruit 

Exx^ress  Company  sub-station,  didn't  you"? 

A.  I  was  directed  to  go  to  the  Pacific  Fruit  Ex- 
press Company  sub-station  and  I  went  to  that  one. 

Q.  Now,  if  those  disconnect  switches  above  the 
lightning  arresters  had  been  pulled  then  the  light- 
ning arresters  would  have  been  de-energized? 

A.    Yes. 

Q.  And  if  that  had  been  done,  from  what  you 
have  testified  to,  it  would  not  have  been  considered 
an  unsafe  sub-station,  particularly  as  to  the  plain- 
tiff here,  would  it? 

A.  I  would  like  to  be  sure  that  I  understand 
your  question. 

Q.  If  all  the  power  had  been  de-energized  in  the 
sub-station  there  would  have  been  nothing  unsafe, 
so  far  as  the  plaintiff,  Mr.  Johnson,  was  concerned  ? 

A.  At  the  time  when  the  disconnect  switches 
were  pulled  or  open  it  would  not  have  been  unsafe, 
that  is  correct. 

Q.  So  the  question  then  probably  was,  if  there 
was  anything  unsafe  about  it,  it  was  the  manner 
or  the  method  in  which  it  was  operated,  is  that 
correct  ?  A.    No. 

Q.  You  said  that  if  the  power  had  been  de- 
energized  it  would  [212]  have  been  safe? 

A.     That  is  correct. 

Q.  Now  then,  if  the  power  had  been  de-energized 
it  would  have  been  a  safe  place  for  Mr.  Johnson 
to  work?  A.    Yes,  sir. 

Q.     So  the  pulling  of  the  disconnect  switches  or 
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the  opening  of  the  disconnect  switches  is  a  method 

of  operation?  A.     I  would  say  so,  yes. 

Mr.  Davis:  Has  the  witness  answered  the  ques- 
tion he  said  he  did  not  understand? 

The  Court:  Yes,  all  of  the  questions  have  been 
answered,  I  don't  know  whether  he  wants  to  follow 
that  out  or  not. 

Q.  You  would  say  this,  would  you  not,  Mr.  Ris- 
ing, if  these  disconnect  switches  leading  to  the 
lightning  arresters  had  been  pulled,  LaVerl  John- 
son would  not  have  been  injured? 

A.     Yes,  sir. 

Q.     That  is  correct,  is  it? 

A.    Yes,  sir. 

Q.  So  there  would  have  been  no  danger  in  the 
sub-station  at  all? 

A.    As  of  that  time,  none. 

Q.  That  is  the  only  time  that  we  are  concerned 
about,  isn't  it?  A.    Yes,  sir.  [213] 

Q.  This  sub-station  has  a  fence  around  it, 
doesn't  it?  A.    Yes,  sir. 

Q.     That  is  the  usual  and  customary  practice? 

A.    Yes,  sir. 

Q.  I  suppose  that  any  sub-station  is  dangerous 
to  the  uninformed,  isn't  it?  A.     Yes,  sir. 

Q.  Is  that  the  one  reason  why  they  keep  them 
lock  up?  A.     Yes,  sir. 

Q.  Did  you  investigate  enough  to  find  out  that 
there  was  a  cutoff  switch  on  the  Pacific  Fruit  Ex- 
press Company  line  from  the  sub-station   over  to 
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where  it  connects  on  the  so-called  Batiste  power 

line?  A.     No,  sir. 

Q.     You  did  not  investigate  that? 

A.     No,  sir. 

Mr.  Anderson:    I  believe  that  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Racine) :  Mr.  Rising,  would  it  be 
customary  and  safe  and  proper  for  a  non-electri- 
cian to  operate  the  pole-top  switch  or  the  discon- 
nect switches  in  that  sub-station? 

A.  It  would  be  safe  to  operate, — do  you  mean 
the  pole-top  switch  •? 

Mr.  Racine ;  Would  you  read  the  question,  [214] 
Mr.  Reporter? 

(Question  read  by  the  reporter.) 

A.  It  would  be  safe  to  operate  the  pole-top 
switch  but  it  would  not  be  proper  because  no  one 
but  a  qualified  person  should  enter  that  sub-station 
except  in  company  with  or  in  the  company  of  an 
under  the  supervision  of  a  qualified  person.  As  far 
as  the  cutout  switches  are  concerned  I  would  not 
consider  it  safe  for  anyone  but  a  qualified  person 
to  operate  them. 

Q.  If  a  qualified  electrician  had  operated  the 
pole-top  switch  and  opened  it,  what  would  have 
been  his  duty  in  your  experience  as  to  the  discon- 
nect switches? 

A.  He  should  also  have  pulled  the  disconnect 
switches. 

Mr.  Racine:     That  is  all. 
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Mr.  Anderson :    I  have  no  further  questions. 

ELMER  Y.  SMITH 
called  as  a  witness  by  the  plaintiffs,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Davis) :  You  are  a  resident  of 
Pocatello,  Mr.  Smith?  A.    Yes,  sir. 

Q.    And  you  have  a  family,  do  you? 

A.     Yes,  sir.  [215] 

Q.     How  long  have  you  lived  in  Pocatello? 

A.     Almost  continuously  since  1917. 

Q.    What  is  your  business  or  profession? 

A.     Electrician. 

Q.     How  long  have  you  been  an  electrician  ? 

A.  My  first  work  was  in  1907  and  excepting 
for  a  short  time  during  World  War  I,  I  have  been 
continuously  employed  at  electrical  work  or  inspec- 
tion. 

Q.  And  were  you  in  any  electrical  capacities  in 
World  War  I?  A.    Yes,  sir. 

Q.    And  what  was  that? 

A.  In  the  37th  Engineers  during  World  War  I, 
in  the  United  States  and  also  France.  In  France  I 
had  charge  of  power  lines,  generating  stations  and 
sub-stations. 

Q.  Did  you  work  in  any  electrical  capacity  or 
as  an  electrician  during  World  War  Two? 

A.    Yes,  sir. 

Q.     During  World  War  Two? 

A.     Yes,   during  World  War  Two   I   spent  ajj- 
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proximately  11  months  in  Alaska  working  on  vari- 
ous voltage  lines  and  nimierous  transformer  instal- 
lations. After  11  months  in  Alaska  I  spent  several 
months  with  the  Aluminum  Company  of  America 
at  Riverbank,  California,  on  transformer  installa- 
tion. Following  that  I  was  on  a  tanker  in  the 
Pacific  for  two  years  and  eight  months.  This  tanker 
was  equipped  wholly  [216]  with  alternating  current. 
They  had  a  sub-station  of  similar  size  and  useful- 
ness on  the  ship.  I  serviced  that  equipment  and  this 
ship  as  a  whole  and  I  stayed  until  1946,  in  May. 

Q.     And  what  have  you  done  since  1946? 

A.  I  worked  for  contractors  in  Seattle,  Wash- 
ington, and  these  contractors  were  serving  the 
Texas  Company  in  the  states  of  Oregon  and  Wash- 
ington. 

Q.     And  what  type  of  work  did  you  do  there? 

A.  That  was  electrical  work  within  the  build- 
ings and  structures  owned  by  the  Texas  Company; 
mainly  low  voltage  work. 

Q.  Have  you  had  any  experience  as  a  contractor 
and  in  your  own  business  in  the  electrical  line? 

A.    Yes,  sir,  in  this  town. 

Q.  And  what  business  did  you  operate  in  this 
town  and  for  how  long? 

A.  The  Main  Electric  on  East  Center  from  1923 
up  to  1939. 

Q.  Have  you  had  experience  in  constructing  all 
different  types  of  electrical  high  voltage  lines,  sub- 
stations and  general  installations? 
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A.  My  experience  has  reached  to  110,000  volts 
but  not  in  excess  of  110,000. 

Q.  Have  you  had  exxjerience  up  to  that  voltage 
in  general  electrical  construction  work,  including 
construction  of  sub-stations?  [217] 

A.     Yes,  sir,  I  have,  including  sub-stations. 

Q.  Are  you  familiar  with  that  type  and  class 
of  work  as  an  electrician? 

A.     I  consider  myself  to  be  familiar  with  it. 

Q.  Are  you  familiar  with  the  National  Safety 
Code,  what  is  generally  called  the  Safety  Code? 

A.  There  are  two  codes,  the  Safety  Code  is  one 
and  the  National  Electrical  Code  for  electrical  con- 
struction is  the  other.  I  am  more  familiar  with  the 
National  Electrical  Code  than  with  the  National 
Safety  Code. 

Q.  You  have  had  occasion  to  make  yourself 
familiar  with  it  and  to  observe  it  and  to  work  under 
the  conditions  it  sets  forth? 

A.     I  have,  on  numerous  occasions. 

Q.  Now,  Mr.  Smith,  are  you  familiar  with  the 
state,  that  is  with  the  Idaho  minimum  general 
safety  standards  and  practices  as  adopted  by  the 
Idaho  Industrial  Accident  Board? 

A.  I  am  familiar  with  it  and  I  have  referred 
to  it  frequently  on  the  AEC  installations. 

Q.  You  refer  to  the  AEC,  what  experience  have 
you  had  in  that? 

A.  On  one  project  I  was  a  journeyman  electri- 
cian; on  another  I  was  foreman  and  on  still  aii- 
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other  project  I  was  inspector  for  the  Valo  Nox 

Company. 

Q.  By  the  AEC  construction  you  mean  the  con- 
struction that  we  [218]  know  as  the  Arco  or  desert 
construction?  A.     That  is  correct. 

Q.     That  is  where  you  did  that  work? 

A.  Yes,  sir,  except  previous  to  that  I  was  at 
Hanford  for  about  three  months,  that  was  also  for 
the  AEC. 

Q.  Now,  did  I  ask  you,  Mr.  Smith,  how  long  you 
lived  in  Pocatello, — I  guess  I  did? 

A.  No,  but  I  came  here  first  in  1917  and  I  lived 
here  until  I  left  during  the  war  and  then  I  returned 
in  1919  and  I  spent  four  years  in  Southern  Cali- 
fornia after  the  war  and  returned  here  in  1923  and 
have  been  here  most  of  the  time  continuously  since, 
except  for  the  periods  that  I  was  in  the  Pacific 
during  World  War  Two  and  the  time  I  was  in 
Alaska  and  Seattle. 

Q.  Since  1923,  have  you  had  your  own  business 
or  did  you  immediately  after  1923  have  your  own 
business  in  Pocatello?  A.     I  did. 

Q.  Were  you  generally  familiar  as  an  electri- 
cian, with  the  general  plan  and  the  sub-stations  and 
the  distribution  system  of  the  Idaho  Power  Com- 
pany in  this  town? 

A.  I  was  quite  familiar  with  it,  even  more  so 
after  I  became  city  electrician. 

Q.     How  long  were  you  city  electrician? 

A.     Approximately  two  years. 

Q.    When  was  that?  [219] 
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A.  From  early  in  1939  until  a  month  after  war 
was  declared  in  1941. 

Q.  During  that  time,  as  city  electrician,  did  you 
become  familiar  with  the  distribution  system  of  the 
Union  Pacific  Railroad  Company  in  distributing 
electricity  in  Pocatello? 

A.  No,  I  did  not  because  at  that  time  the  city 
had  no  jurisdiction  or  at  least  conceded  that  it  had 
no  jurisdiction  over  the  Union  Pacific  lines. 

Q.  Did  you  know,  during  that  time,  whether  the 
Union  Pacific  Railroad  Company  did  have  a  line  or 
system  of  their  own  that  they  used? 

A.     Yes,  I  knew  that. 

Q.  Were  you  familiar  with  the  sub-station,  a 
picture  of  which  is  set  up  here  (indicating)  as  Ex- 
hibit No.  20?  A.    At  what  time? 

Q.     At  any  time  before  November  4,  1950. 

A.  Only  by  passing  in  a  car  on  North  Harri- 
son or  North  Main  and  observing  it,  you  might  say, 
out  of  the  side  of  my  eye. 

Q.     Just  generally  as  an  electrician  would? 

A.     I  had  no  interest  in  it,  I  just  glanced  at  it. 

Q.  Calling  your  attention  to  Exhibit  No.  20, 
have  you  familiarized  yourself  with  it,  and  have  you 
studied  that  picture?  A.     Yes,  sir. 

Q.  Were  you  here  and  did  you  hear  Mr.  Gil- 
bert's explanation  of  [220]  the  matter  and  Mr. 
Rising's  explanation  of  the  construction  and  how 
it  was  set  up?  A.     Yes,  sir. 

Q.  That  was,  in  your  opinion,  a  fair  description, 
was  it?  A.     Quite  clear  but  incomplete. 
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Q.     Incomplete  ? 

A.  Quite  clear  and  fair  as  far  as  it  went  but  in- 
complete. 

Q.  Will  you  complete  any  part  of  that  which  in 
your  opinion  was  incomplete  *? 

A.  There  is  another  photograph  which  will  show 
the  north  side  of  the  transformer  rack. 

Q.  Now,  you  have  been  handed  an  exhibit,  what 
exhibit  is  that,  Mr.  Smith?  A.     17. 

Q.     Just  go  ahead  with  your  explanation  on  that. 

A.  This  Exhibit  No.  17  is  taken  from  the  north 
side  of  the  sub-station  showing  quite  clearly  the 
operating  device  for  the  pole-top  switch.  Along  side 
of  this  operating  device  is  a  sign  and  it  says: 
"Warning  Disconnector,  Do  not  operate  under 
load."  On  the  left  side  of  the  sign  it  shows  four 
arresters.  On  the  right  side  of  this  sign  and  operat- 
ing handle  it  shows  three  transformers  and  the 
metering  equipment  and  shows  the  secondary  bus. 
The  point  that  I  noticed  mostly  that  they  over- 
looked was  the  fact  that  this  disconnecting  switch 
was  hanging  vertical  in  [221]  this  photograph.  You 
cannot  tell  from  the  position  of  the  handle  or  the 
position  of  the  mechanism  it  is  connected  with, 
whether  it  is  on  or  off. 

Q.  What  is  the  objection,  from  an  electrician's 
standpoint  or  from  the  code,  what  should  the  con- 
dition be? 

Mr.  Casterlin:  I  think  the  defendant  will  object 
to  this  on  the  ground  that  it  runs  to  a  construction 
which  has  already  been  completed  and  into  which 
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power,  from  some  source,  is  delivered  and  there 
is  no  evidence  in  this  case  that  the  Union  Pacific 
Railroad,  this  defendant,  constructed  this  trans- 
former site,  and  there  is  no  allegation  in  the  com- 
plaint that  the  injuries  received  by  LaVerl  Johnson, 
the  plaintiff,  resulted  from  the  faulty  construction 
or  the  construction  of  the  transformer  and  its  con- 
dition, the  only  allegation  is  that  this  defendant  is 
charged  with  negligence  in  the  furnishing  of  elec- 
trical energy  and  the  operation  of  an  electrical  sub- 
station. This  line  of  testimony  runs  to  the  original 
construction  and  they  are  trying  to  show  by  this, 
that  the  sub-station  is  faulty  in  its  construction,  and 
the  fact  that  the  sub-station  is  faulty  in  its  construc- 
tion has  no  relation  whatsoever  to  the  furnishing 
of  electrical  energy  or  the  operation  of  it;  that  the 
operation  of  this  sub-station  in  the  condition  in 
which  it  was,  was  faulty  or  caused  the  injury.  Now, 
there  is  a  distinction  between  [222]  the  operation 
of  a  faulty  installation  and  the  construction  of  a 
faulty  installation,  that  is  the  point  that  I  wish  to 
object  on. 

The  Court:     I  think  it  is  all  covered  by  the  al- 
legation, the  objection  is  overruled.  He  may  answer. 

Q.     Do    you    have    the    question    in    mind,    Mr. 
Smith  ? 

A.     I  would  rather  have  the  question  read  again, 
if  I  may. 

(Question  read  by  the  reporter.) 

A.     T  will  continue  with  my  answer,  an  electri- 
cian,— his  objections  would  be  that  unless  a  switch 
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is  so  marked  as  the  safety  code  calls  for,  that  there 
is  some  risk  and  hazard,  and  furthermore  not  being 
locked  and  it  is  arranged  for  locking, — not  being 
locked  at  the  time  I  saw  it  would  be  an  additional 
hazard,  but  on  the  other  hand  it  could  be  easily 
discerned  by  an  experienced  person  if  at  such  a  time 
they  were  checking  the  fuses  on  the  metering  de- 
vices or  reading  the  meter;  they  could  easily  see 
that  the  pole-top  switch  did  not  operate  the  discon- 
necting device  for  the  arresters. 

Q.  Just  a  moment,  Mr.  Smith,  if  I  may  inter- 
rupt you  a  second.  What  is  the  duty  of  one  furnish- 
ing and  conveying  electricity  to  another,  or  a  cus- 
tomer, upon  observing  a  condition  such  as  you  have 
described  there,  or  upon  observing  a  dangerous  con- 
dition with  reference  to  the  continued  furnishing 
of  it  [223]  under  such  conditions. 

Mr.  Anderson:  We  object  to  that,  if  the  Court 
please,  that  is  a  question  for  either  the  Court  or 
the  jury.  It  calls  for  the  conclusion  of  the  witness. 

The  Court:  I  think  the  question  is  poorly  framed 
l:)ut  he  is  an  expert  and  I  would  permit  him  to  give 
his  opinion  on  it. 

Mr.  Anderson:  They  are  asking  him  a  question 
of  law,  your  Honor. 

Mr.  Davis:  Would  the  Court  like  me  to  reframe 
the  question? 

The  Court:  T  think  you  should.  I  think  your 
question  should  only  go  to  what  his  opinion  is. 

Mr.  Davis :    Very  well. 

Q.     Mr.  Smith,  basing  your  answer  now  upon  the 
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condition  that  you  have  been  describing  there,  from 
the  exhibit  and  based  uj^on  your  knowledge  as  an 
electrician  and  upon  your  knowledge  of  the  Na- 
tional Safety  Code,  have  you  an  opinion  as  to  what 
the  duty  of  one  furnishing  electricity  under  those 
circumstances, — yes,  I  will  leave  it  that  way,  as  to 
what  would  be  the  duty  of  one  furnishing  electricity 
under  those  conditions, — have  you  an  opinion? 

The  Court:  You  may  answer  that  question  yes 
or  no.  [224]  A.     Yes. 

Q.    And  what  is  your  opinion  as  an  expert? 

Mr.  Casterlin:  If  the  Court  please,  we  object  to 
this  question  on  the  ground  that  it  is  invading  the 
province  of  the  jury  and  the  province  of  the  Court. 
The  allegation  in  the  complaint  is  that  the  defend- 
ant violated  the  rights  of  the  plaintiff  and  this  wit- 
ness is  asked  in  substance  and  effect,  if  the  defend- 
ant has  violated  that  duty.  He  is  not  being  asked 
the  question  which  I  think  counsel  intended  to  ask 
him.  He  has  asked  the  question  whether  or  not  he 
has,  that  is,  the  defendant  has  violated  that  duty, 
which  necessarily  involves  the  inference  that  it  owes 
a  duty  in  that  respect  and  has  violated  it  and  that 
invades  the  province  of  the  Court  and  the  jury  and 
attempts  to  pass  or  passes  upon  the  merits  of  the 
allegations  of  the  complaint. 

The  Court :  I  take  it  the  only  Avay  the  jury  or  the 
Court  01'  anyone  else  could  get  any  information  on 
this  matter  is  from  the  opinion  of  experts.  There 
would  have  to  be  some  foundation  for  the  jury  to 
pass  up  on  the  question  that  would  be  sul:)mitted 
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to  them.  The  only  way  I  know  of  that  they  could 
get  that  information  would  be  from  physical  con- 
ditions and  from  opinions  of  experts.  This  man  is 
qualified  as  an  ex]Dert.  There  is  only  one  part  of 
the  question  that  possibly  should  be  eliminated  and 
that  [225]  is  the  safety  code,  because  the  safety 
code  is  not  in  evidence.  I  will  let  him  answer. 

A.  My  opinion  in  this  is, — I  don't  know  whether 
to  use  the  word  "duty"  or  "practice".  But  in  my 
observation  over  previous  years,  the  power  com- 
panies and  other  distributors  of  electricity  will  not, 
knowingly,  and  if  it  is  within  their  knowledge,  de- 
liver electricity  to  hazardous  installations ;  the  prin- 
cipal purpose  of  that  is  to  protect  their  other  equip- 
ment ahead  of  it.  In  other  words,  in  this  case,  the 
Batiste  Springs  Power  Line  and  Water  Supply 
depended  upon  the  same  circuit  so  it  strikes  me 
that  they  would  hesitate,  or  should  hesitate  to 
supply  current  to  a  hazardous  installation. 

Q.  Now,  Mr.  Smith,  calling  your  attention  to 
Exhibit  No.  20,  was  that  installation  as  shown  by 
the  picture, — ^by  the  exhibit,  which  shows  the  con- 
ditions as  of  November  4,  1950,  have  you  an  opinion 
as  to  whether  or  not  that  is  a  hazardous  installa- 
tion f  A.    Yes. 

Q.  Have  you  an  opinion,  Mr.  Smith,  as  to 
whether  or  not  that  is  a  proper  installation? 

A.    Yes. 

Q.  Have  you  an  opinion,  Mr.  Smith,  as  to 
w^hether  or  not  that  installation  conforms  with  the 
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general  practice  of  those  distributing  or  furnishing 

electricity  through  such  sub-stations?  [226] 

A.     I  have  such  an  opinion. 

Q.  Mr.  Smith,  give  us  your  opinion  as  to  what  is 
hazardous  about  the  construction  of  that  sub-station 
as  shown  in  Exhibit  No.  20. 

Mr.  Casterlin:  That  is  objected  to  as  no  proper 
foundation  is  laid  in  this  case  in  which  the  Union 
Pacific  Railroad  Company  is  the  defendant. 

The  Court:    The  objection  is  overruled. 

A.     I  would  like  to  show  you  with  the  exhibit. 

The  Court:    You  may  step  down  there. 

A.  The  numerous  hazards  here  were, — I  don't 
know  where  to  start,  but  the  first  hazard  I  noticed 
api^roximately  one  or  two  minutes  after  entering 
the  gate.  The  first  hazard  upon  entering  the  gate, 
that  I  noticed,  was  the  fact  that  bare  conductors 
were  very  much  in  evidence  within  six  feet  and  six 
inches  of  the  ground  and  long  before  a  man  ap- 
proached the  disconnector  he  is  going  past  these 
hot  conductors.  He  has  to  turn  to  the  left  and  again 
to  the  right  and  travel  a  distance  of  approximately 
30  feet  before  there  is  any  possible  chance  of  de- 
energizing  any  portion  of  this  sub-station  and  any- 
one not  highly  experienced  would  be  traversing  that 
great  an  area  before  there  was  any  possible  chance 
of  disconnecting  the  current.  My  first  impression 
was  that  no  person  should  enter  the  sub-station, 
[227]  that  is,  its  inclosure  from  the  west  side,  the 
gate  should  be  properly  on  the  north  side  immedi- 
ately opposite  the  disconnect  switch  and  the  meter- 
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ing  device  and  Avithoiit  such  prior  arrangement  it 
would  have  been  much  safer  and  much  better  that 
this  line  be  de-energ^ized  elsewhere;  either  at  its 
source  or  the  junction  of  the  Batiste  Springs  Line. 
Then  after  you  do  reach  the  disconnecting  device, 
it  is  not  labeled  which  way  to  twist  this  handle  to 
turn  it  on  or  which  way  to  turn  it  off.  It  is  arranged 
to  be  locked  either  in  the  open  position  or  the  closed 
position  but  to  my  observation  there  was  no  pad- 
lock there  at  the  time  that  I  saw  it.  The  sign  along- 
side this  disconnecting  switch  called  a  disconnector, 
— it  is  a  pole-top  switch  operating  the  three  pole 
areas  of  the  line  simultaneously  with  this  iron 
handle  below,  which  is  grounded,  the  iron  handle  is 
considered  safe  because  it  is  a  well  grounded  con- 
struction but  this  disconnector  does  not  state  clearly 
that  it  turns  off  all  of  the  equipment  in  the  sub- 
station, it  merely  leaves  the  inference  that  this  con- 
nector does  the  work,  but  I  immediately  saw  when 
I  looked  up  that  this  line  here,  coming  down 
through  here  (indicating)  to  the  arrester, — this  line 
tapped  here  and  this  third  line  tapped  here, — it 
took  me  less  than  a  minute  to  observe  that. 

Q.  Mr.  Smith,  all  of  that  is  shown  by  this  pic- 
ture? [228] 

A.  That  is  shown  by  this  picture  quite  clearly. 
Those  three  wires  going  to  the  lightning  arrester 
are  not  connected  to  the  disconnector  switch,  the 
one  shown  on  the  side.  The  one  that  has  the  sign 
on  it  inferring  that  it  disconnects  current.  Now,  any 
person  operating  that  disconnect  switch  with  any 
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knowledge,  any  experienced  person  about  to  enter 
this  inclosure  shonld  by  all  means  obtain  a  hot-stick 
and  disconnect  these  three  connectors  ahead  and 
above  the  lightning  arresters.  Now,  in  the  event  that 
is  not  done,  the  inclosure  is  not  safe  for  another  rea- 
son, because  arresters  of  this  type  should  have  an 
inclosure  within  the  inclosure,  even  experienced 
persons  should  not  be  permitted  to  come  close  to 
these  arresters  in  making  repairs  or  adjustments 
or  even  reading  meters. 

Q.  Mr.  Smith,  are  these  things  that  you  are  call- 
ing attention  to, — are  they  ascertainable  or  discern- 
ible to  any  qualified  electrician? 

A.     Yes,  sir,  to  a  qualified  electrician. 

Q.  What  do  you  say,  Mr.  Smith,  as  an  electri- 
cian, as  to  whether  it  would  be  the  customery  prac- 
tice for  anyone, — any  lajnuan  not  qualified  as  an 
electrician  to  enter  that  sub-station  to  pull  the  pole 
switch  or  any  other  switch? 

A.  Entering  that  sub-station  with  the  energy  of 
12,500  volts, 

Mr.  Casterlin:  May  we  have  our  obiection  [229] 
to  that  question? 

The  Court:    Yes,  and  the  same  ruling. 

A.  Entering  that  sub-station  with  that  much  en- 
ergy is  hazardous  to  any  person,  experienced  or  in- 
experienced person,  until  such  time  as  that  pole 
switch  is  operating,  then  it  is  still  hazardous  after 
they  get  around  on  the  other  side  where  the  ar- 
resters are.  An  experienced  person,  to  do  any  work 
in  this,  under  the  regulations  generally  enforced 
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by  electrical  workers,  one  person  never  works  alone 

on  a  12,500  volts. 

Q.  Do  you  have  an  opinion  as  to  whether  or  not 
it  is  proper  or  was  proper  with  the  conditions  as 
shown  on  Exhibit  No.  20  for  anyone,  qualified  or 
unqualified,  to  enter  that  inclosure  alone.  Do  you 
have  an  opinion? 

A.     Yes,  sir,  I  have  an  opinion. 

Q.     And  what  is  that  opinion? 

A.  That  opinion  is  that  no  person  should  be 
alone  on  entering  that  inclosure. 

Q.  And  do  you  have  an  opinion  as  to  whether 
it  is  customary  for  people  who  are  not  qualified  as 
electricians  to  enter  such  inclosure  as  that? 

A.    I  have  an  opinion. 

Q.     And  what  is  that? 

Mr.  Casterlin:  To  which  we  renew  our  objection 
and  also  on  the  additional  ground  that  we  are  not 
[230]  interested  with  custom  but  with  the  fact  as 
it  was  here. 

The  Court:    He  may  answer. 

A.  The  only  time  an  inexperienced  person 
should  be  permitted  in  that  inclosure  is  in  company 
with  a  qualified  person,  one  definitely  qualified  in 
high  voltage. 

Q.  Mr.  Smith,  do  you  have  an  opinion  from 
your  experience  as  an  electrician  what  the  general 
custom  and  practice  of  a  conveyor  of  electricity 
or  one  furnishing  electrical  energy  such  as  furn- 
ished through  this  sub-station  here  to  the  Pacific 
Fruit  Express  Company, — do  you  have  an  opinion 
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as  to  what  would  be  the  ordinary  custom  and  prac- 
tice, upon  an  electrician  observing  the  conditions 
that  existed  there? 

Mr.  Anderson:  Now,  that  has  been  answered,  he 
has  gone  into  great  detail  on  that  in  answering 
another  question  and  we  object  to  its  as  repetitious. 

The  Court:  Well,  I  am  not  sure  whether  he  did 
or  whether  he  did  not,  I  think  he  did  but  I  will  let 
him  answer. 

Mr.  Davis:  I  was  afraid,  your  Honor,  that  that 
portion  was  not  gone  into,  I  was  afraid  that  his 
answer  went  to  that  one  particular  switch  and  I 
didn^t  want  the  question  raised  that  this  was  not  in 
the  record. 

The  Court:    He  may  answer. 

Q.    Do  you  have  an  opinion?  [231] 

A.     I  have  an  opinion. 

Q.     Give  us  that  opinion? 

Mr.  Casterlin:     Now,  we  renew  our  objection. 

The  Court:    The  same  ruling. 

A.  Will  you  phrase  that  question  again  so  that 
I  can  get  it  sure? 

Q.  What  I  am  asking  is  what  the  general  prac- 
tice would  be  in  the  electrical  industry  of  one  who 
was  furnishing,  who  was  selling  electricity  through 
such  a  sub-station  as  that,  under  such  conditions 
when  they  observed  them  or  if  they  did  observe 
them,  as  to  whether  they  would  continue  to  furnish 
the  electricity?  A.     In  my  mind, 

Q.     I  want  your  opinion,  Mr.  Smith? 

A.     In  my  opinion  it  is  incorrect  to  continue  to 
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supply  current  under  known  hazardous  conditions. 

Q.     What  makes  you  say  that? 

A.  Because,  as  I  said  before,  they  hazard  their 
own  equipment,  the  operation  of  the  equipment  by 
tying  on  to  lines. 

Q.  But  what  about  hazarding  lives  and  prop- 
erty? 

A.  Well,  any  hazard  is  still  a  hazard,  whether  it 
is  on  this  line  or  the  Batiste  Springs  line, — it  is 
still  a  hazard  to  lives  and  property. 

Q.  What  is  your  opinion  as  to  the  duty  of  one 
who  furnishes  electricity  to  another  for  pay,  when 
they  observe  such  [232]  condition  as  existed  at  the 
time  and  place  where  the  electricity  is  metered? 

Mr.  Anderson:  We  object  to  that  as  repetition, 
certainly  that  has  been  answered. 

The  Court:    I  will  let  him  answer. 

Mr.  Casterlin:  There  is  another  question,  I 
doubt  that  the  foundation  has  been  laid  for  this 
kind  of  question. 

The  Court:  I  think  sometimes  the  witness  has 
some  difficulty  in  remembering  the  questions  or  pos- 
sibly in  understanding  them,  but  I  will  let  him 
answer. 

A.  Yes,  I  do  know  what  the  question  was  and 
so  far  as  the  duty  is  concerned  I  would  say  that 
it  is  the  duty  to  refuse,  it  is  their  duty  to  refuse 
to  continue  to  furnish  electricity  under  known 
hazardous  conditions. 

Q.  And  that,  as  shown  on  the  exhibit  would  be  a 
known  hazardous  condition? 
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A.     I  would  say  so,  it  is  quite  apparent. 

Q.  Do  you  think  that  you  have  pointed  out  the 
different  hazards  as  shown  by  the  exhibit? 

A.  There  are  more  hazards  there  but  it  is  rather 
hard  to  show  them  all.  The  12,000  volts  come  down 
these  three  cut-outs,  approaches  the  transformer  at 
the  same  elevation  that  the  2300  volts  leaves  the 
transformer  and  the  wires  are  bare  [233]  within  six 
feet  six  inches  of  the  ground,  although  that  isn't  so 
expressly  apparent  as  the  wires  that  lead  to  the 
lightning  arresters. 

Q.  Mr.  Smith,  have  you  an  opinion  as  to  whether 
or  not,  taking  the  condition  as  it  existed  when  this 
T)icture  was  taken  November  4,  1950,  whether  that 
installation  as  shown  there  is  a  standard  or  proper 
installation  in  this  particular  community  and  in  the 
city  of  Pocatello,  do  you  have  an  opinion  ? 

A.    Yes,  I  have  an  opinion. 

Q.     And  what  is  your  opinion  as  to  that? 

Mr.  Casterlin:  We  object  to  that  on  the  groimd 
that  it  is  a  double  question.  First  as  to  whether  it  is 
a  standard  installation  and,  second,  as  to  whether  it 
is  proper,  and  in  addition  we  object  to  the  expres- 
sion of  an  opinion  on  the  ground  that  has  hereto- 
fore been  stated. 

The  Court:    He  may  answer. 

A.  The  arresters  by  all  means  are  not  standard 
equipment ;  they  were  virtually  abandoned  by  power 
companies  in  the  1920's.  I  don't  know  whether  it  was 
in  the  early  '20's  or  later  in  the  '20's.  The  only  time 
I  ever  knew  of  them  being  re-used  other  than  in 
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this  case  was  when  they  were  purchased  from  one 
point,  and  the  entire  thing,  transformers  and  ar- 
resters, were  moved  to  another  point,  the  whole 
thing  moved  in  its  [234]  entirety, — it  wasn't  an 
original  purchase.  Along  in  the  '20's,  about  '27,  the 
pellet  type  of  arrester  came  into  use  and  since  then 
I  don't  know  of  any  company  that  ever  sold  this 
type  of  arrester. 

Q.  Was  it  proper,  in  your  opinion  at  that  time 
to  continue  to  furnish  electricity  in  this  amount 
and  of  this  voltage  of  current  under  those  condi- 
tions with  that  arrester  or  arresters,  in  November 
of  1950'? 

Mr.  Anderson:    We  object  to  that  as  repetition. 

The  Court:  He  can  just  answer  it  yes  or  no,  I 
believe. 

A.     No.  I  would  like  to  make  that  clear,  if  I  may. 

The  Court:     Yes,  go  ahead. 

A.  The  reason  I  say  it  is  not  proper  is  because 
the  installation,  the  method  of  installation  was  more 
hazardous  than  the  arresters  themselves. 

Mr.  Davis:    I  think  that  is  all. 

The  Court:  We  will  recess  at  this  time  for  15 
minutes. 

November  23,  1953,  3:00  o'clock  p.m. 

Cross  Examination 
Q.    (By  Mr.  Anderson)  :    Mr.  Smith,  if  those  dis-  ,j 
connect  switches  leading  to  the  [235]  transformers 
had   been    disconnected   before    the    plaintiff,    Mr.  ' 
Johnson,  had  gone  in  there  then  it  would  have  been  I 
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safe  and  Mr.  Johnson  would  not  have  been  injured, 
that  is  correct,  isn't  it? 

A.    No,— you  said  the  transformers  and  I  don't 
believe  that  you  meant  the  transformers. 

Q.     I  meant  to  say  arresters,— if  the  disconnect 

I      switches  had  been  pulled,  leading  to  the  arresters, 

then   Mr.   Johnson   would   not  have   been  injured' 

would  he?  '         ' 

A.     Well,   I   cannot   state   exactly   whether   that 
world  be  the  final  culmination. 
Q.     Would  it  de-energize  the  lightning  arresters? 
A.     Yes,  but  the  question  is  how  to  de-energize 
the  lightning  arresters. 
P'      Q.     By  pulling  the  disconnect  switches? 

A.  Yes,  but  how  would  you  pull  them,  certainly 
not  with  your  fingers. 
i  Q.  Certainly  not,  I  would  not  and  you  would  not 
pull  them  with  your  fingers,  but  irrespective  of  how 
they  could  have  been  pulled,  if  they  had  been  pulled 
then  Mr.  Johnson  would  not  have  been  injured  he 
would  not  have  received  any  injuries,  is  that  cor- 
rect? 

A.     I  presume  that  would  have  been  the  final 
result,  yes. 

Q.     You  know  that  to  be  a  fact,  don't  you? 

A.    Yes,  in  other  words,  if  there  was  no  energy  • 
m  the  sub-station  [236]  whatsoever  then  it  would 
have  been  certainly  safe,  yes. 

Q.  If  the  gang  switches  were  off  to  the  trans- 
formers, which  apparently  they  were,  and  those  dis- 
connect switches  were  off  to  the  lightning  arresters 
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then  there  would  have  been  no  energy  in  the  sub- 
station, would  there? 

A.     Not  within  reach  of  the  average  person,  no. 

Q.  And  that  being  a  fact  then  the  sub-station 
would  have  been  safe  for  him  to  work  in,  wouldn't 
it? 

A.  Only  at  the  elevation  that  he  would  not  have 
been  able  to  reach  the  current. 

Q.  Where  would  he  have  had  to  reach  then, — 
clear  up  to  the  top  of  the  sub-station  if  those  things 
had  been  de-energized? 

A.  He  could  have  climbed  up  any  part  of  the 
structure  and  reached  hot  wires. 

Q.  Yes,  if  he  had  climbed  up  far  enough,  but  for 
the  purpose  of  working  around  the  transformers 
or  even  the  lightning  arresters  they  would  have 
been  safe  if  all  of  these  switches  had  been  pulled 
around  there? 

A.     Providing  he  remained  on  the  ground. 

Q.  Now,  Mr.  Smith,  point  out  to  me  where,  on 
this  Exhibit  20,  where  the  disconnect  switches  are, 
to  the  lightning  arresters? 

A.  This  one  here,  here  is  another  one  and  here 
is  the  third  (indicating).  [237] 

Q.     How  high  are  they  above  the  ground? 

A.     Approximately  12  feet. 

Q.  Then  he  would  have  to  climb  up  to  that,  to 
get  above  that  to  become  entangled  with  live  wires  ? 

A.  That  is  correct,  providing  this  pole-top  switch 
was  open. 
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Q.  We  are  assmning  that  the  pole-top  switch 
was  open? 

A.  He  would  have  to  climb  to  that  point,  after 
those  were  disconnected. 

Q.  Below  those  disconnect  switches  there  would 
not  be, — if  all  of  the  switches  were  pulled,  there 
would  not  be  any  electrical  energy  at  the  trans- 
former or  lightning  arrester*? 

A.     That  is  right,  assuming  those  were  open. 

Mr.  Anderson:  If  the  Court  please,  I  now  move 
to  strike  all  of  this  witness's  testimony  on  direct 
examination  as  being  incompetent,  irrelevant  and 
immaterial  for  it  now  appears  definitely  that  the 
sub-station  was  safe  enough  if  it  had  been  operated 
properly. 

The  Court:    The  motion  to  strike  will  be  denied. 

Mr.  Anderson:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Davis)  :  You  have  been  interrogated 
as  to  a  switch,  if  the  switch  had  been  pulled, — now, 
what  is  the  standard  of  practice  where  a  person 
would  enter  the  sub-station  and  see  the  [238]  pole 
switch  pulled,  what  would  that  person  have  a  right 
to  believe  and  expect? 

A.     My  first  assumption, 

Mr.  Anderson:  That  is  entirely  repetition,  that 
was  all  gone  into  before  and  it  is  making  this  man 
the  judge  of  someone  else. 

The  Court:    I  will  let  him  answer. 

A.     My  first  assumption  when  I  saw  that  switch 
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from  outside  the  gate,  the  first  time  I  ever  saw  the 
sub-station  a  short  time  ago, — this  disconnect  switch 
as  it  is  called  on  the  side,  is  intended  to  disconnect 
all  of  the  equipment  in  the  sub-station. 

Q.  I  am  asking  you  to  refer  to  the  picture,  to 
the  exhibit, — I  want  your  testimony  based  on  Ex- 
hibit No.  20.  Under  the  custom  and  practice  of 
electricians  or  of  anyone  else,  if  anyone  entered  that 
sub-station  and  saw  the  pole  switch  pulled  or  open, 
what  would  they,  under  the  ordinary  custom,  have 
a  right  to  expect  as  to  the  energy  in  that  sub- 
station ? 

A.  That  is  to  be  expected  in  cases  of  this  kind, 
— that  the  disconnector  is  for  that  purpose, — to  dis- 
connect all  of  the  equipment  in  there.  I  would  ex- 
pect it  unless  I  was  cautioned  beforehand  and  then, 
of  course,  I  would  look  further,  the  first  impression 
is  that  the  disconnector  would  turn  off  all  of  the 
electricity. 

Q.  The  ordinary  standard  is,  if  a  man  entered 
there  that  day,  [239]  at  the  time  that  the  picture 
shows  the  conditions,  and  if  he  saw  the  pole  switch 
open,  he  would  have  a  right  to  believe  that  all  of 
the  energy  was  out  of  the  sub-station,  the  lightning 
arresters  and  everything  else,  wouldn't  he? 

Mr.  Anderson:  We  object  to  that,  that  is  assum- 
ing; a  great  deal  and  making  this  man  the  judge  of 
someone  else's  ability. 

The  Court:    He  may  answer. 

A.  Yes,  I  would  assume  that  all  of  the  electricity 
would  be  oif  if  the  pole-top  was  open. 
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Q.     Now,  Mr.  Smith,  your  attention  on  cross  ex- 
amination has  been  called  to  the  fact  that  if  all  of 
the  switches  were  pulled  that  it  would  be  12  feet  to 
a  live  wire  of  25,000  volts  ? 
A.     12,500  volts. 

The  Court:    But  that  is  not  an  absolute  fact,  be- 
cause we  know  from  the  evidence  that  all  of  the 
switches  were  not  pulled,  there  was  electricity  in 
the   lightning  arresters,   so  we  are   talking  about 
questions  on  both  sides  here,  that  do  not  apply. 
Mr.  Davis:     I  beg  the  Court's  pardon. 
The  Court:     Go  ahead.  I  was  only  referring  to 
questions  that  have  been  asked  by  both  sides,  "and 
that  is,  if  the  electricity  was  all  out  of  this  equip- 
ment and,  of  course,  we  know  that  it  was  not  all  out. 
Q.     Mr.  Smith,  in  your  opinion  is  it  safe  practice 
and  was  it  [240]  safe  practice,  even  if  all  of  the 
switches  had  been  pulled,  to  have  permitted  a  con- 
dition to  exist  where  a  person  could  if  he  climbed 
12   feet,   could  have   touched   or  taken  hold   of  a 
12,500  volt  line? 

Mr.  Anderson:  Now,  if  the  Court  please,  that 
begs  the  question  there  is  nothing  to  support  such 
an  assumption. 

The  Court:  He  may  answer  but  I  think  mvself 
that  we  have  had  a  lot  of  questions  here  that  do  not 
apply  to  this  case  and  I  am  not  referring  to  either 
one  side  particular,  I  am  referring  to  both. 

A.  In  the  first  place  it  is  not  safe  for  an  inex- 
perienced person  to  go  in  there  alone,  if  there  is 
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energy  there  at  all  an  inexperienced  person  should 

not  go  in  alone. 

The  Court:  I  think  that  has  been  answered  a 
good  many  times. 

Mr.  Davis:    That  is  all,  Mr.  Smith. 

Recross  Examination 
By  Mr.  Anderson: 

Mr.  Anderson:  All  I  want  to  do  now  with  this 
witness  is  to  clear  up  what  your  Honor  has  stated 
is  apparent. 

The  Court:    Go  right  ahead. 

Q,  If  there  had  been  no  energy  and  if  all  of  the 
smtches  had  been  pulled  then  it  would  be  a  safe 
place  for  this  man  [241]  to  have  been,  would  it  not  ? 

The  Court:  Now,  Mr.  Anderson,  it  seems  that 
you  are  basing  that  on  some  remark  that  I  made, 
I  am  not  the  one  to  decide  this,  the  jury  is,  if  they 
decide  that  the  man  could  have  been  injured  with- 
out any  energy  in  the  sub-station  then  that  is  all 
right. 

Mr.  Anderson:  I  was  asking  that  as  a  question 
of  the  witness. 

The  Court:  Yes,  but  I  thought  you  were  basing 
it  on  some  remark  that  I  had  made. 

Mr.  Anderson:    I  will  ask  this  again. 

Q.  That  is  a  fact,  isn't  it,  if  all  of  those  switches 
had  been  pulled  in  there,  in  that  sub-section,  LaYerl 
Johnson  would  not  have  been  injured,  would  he? 

A.  Perhaps  not,  but  I  wouldn't  have  worked 
myself,  even  with  my  experience. 
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Q.  You  have  answered  my  question,  he  was  down 
around  the  lightning  arresters,  if  he  was  there  and 
all  of  the  switches  had  been  pulled  in  the  sub- 
station, he  would  not  have  gotten  a  charge  of  elec- 
tricity, would  he? 

A.     Under  normal  conditions,  no. 

Q.     Why  did  you  qualify  the  answer? 

A.  Because,  if  he  had  his  back  turned  and  some- 
one else  came  in  that  cage  and  turned  that  switch 
without  his  knowledge,  he  would  have  been  elec- 
trocuted. [242] 

Q.  Well,  let's  not  assume  something  now  that  has 
not  been  established. 

The  Court:  I  think  we  are  chasing  shadows,  if 
he  hadn't  gotten  in  contact  with  the  electricity,  of 
course,  he  would  not  have  been  injured. 

Q.  And  if  it  had  all  been  turned  off  he  would 
not  have  gotten  in  contact  with  any  electricity, 
would  he?  A.     The  same  answer  to  that. 

Mr.  Anderson :    That  is  all. 

Mr.  Davis :    I  think  that  is  all. 

HAROLD  A.  SHOUP 

called  as  a  witness  by  the  plaintiffs,  after  being  first 
duly  sworn  testifies  as  follows : 

Direct  Examination 
Q.    (By  Mr.  Davis)  :     Mr.  Shoup,  you  were,  on 
November  4,  1950,  and  for  some  four  or  five  years 
before  that  the  superintendent  of  the  Pacific  Fruit 
Express  Company  at  Pocatello? 
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A.    Yes,  sir,  I  came  here  in  September,  1949. 

Q.  You  were  served  with  a  subpoena  in  which 
you  were  requested  to  bring  the  form  of  billing  or 
the  billing  from  the  Union  Pacific  Railroad  to  the 
Pacific  Fruit  Express  Company  covering  the  pur- 
chase of  electricity  for  the  month  of  November, 
1950? 

A.  That  is  right  and  I  didn't  have  them  in  my 
possession.  [243] 

Q.  They  are  in  the  possession  of  counsel  for  the 
Railroad?  A.     That  is  right. 

Q.  Mr.  Shoup,  from  whom  does  the  Pacific  Ex- 
press Fruit  Company  purchase  its  electricity  that  it 
uses  in  the  plant? 

A.     From  the  Union  Pacific  Railroad  Company. 

Mr.  Davis :  May  I  see  that  billing  that  you  showed 
me  before,  Mr.  Anderson? 

Mr.  Casterlin:  That  is  the  one  that  you  say  you 
saw  before? 

Mr.  Davis:    The  one  that  I  saw  today. 

Q.  Do  you  know  whether  or  not  that  is  a  bill 
received  by  the  Pacific  Fruit  Express  Company 
from  the  Union  Pacific  Railroad  Company  or  not? 

A.     Yes,  sir,  it  is. 

Q.     And  did  that  ever  come  to  you? 

A.  Yes,  that  is  my  signature  for  approval  for 
distribution  of  accounts. 

Q.     Was  that  bill  or  statement  paid? 

A.     I  cannot  answer  that  question. 

Q.     You  don't  know?  A.     No,  sir. 
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Mr.  Davis:  I  think  that  counsel  has  seen  this, 
and  we  offer  the  exhibit  in  evidence  now. 

Mr.  Casterlin :    And  what  is  the  number  of  that  ? 

The  Clerk:    That  is  No.  21.  [244] 

Mr.  Anderson:  We  have  no  objection  but  I 
would  like,  rather  than  introduce  the  original  to 
introduce  a  photostatic  copy,  these  are  original 
records  of  the  auditor 

The  Court:  It  may  be  admitted  and  then  it  may 
later  bo  withdrawn  and  a  photostatic  copy  used  in 
]^]ace  of  it,  that  may  be  done  at  any  time. 

Q.  Do  you, — please  strike  that,  Mr.  Reporter — 
during  the  time  that  you  were  superintendent  did 
3^ou  receive  regular  billings  such  as  this,  monthly? 

A.     Yes,  sir. 

Mr.  Davis :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Anderson) :  You  merely  approved 
the  bill  and  sent  it  to  your  office  in  San  Francisco? 

A.    Yes,  sir. 

Mr.  Anderson:    I  guess  that's  all. 

Mr.  Davis:    That  is  all,  Mr.  Shoup,  thank  you. 

Mr.  Davis:  If  the  Court  please,  I  now  offer 
Plaintiffs'  Exhibits  23  and  22.  I  say  23  first  because 
Exhibit  22  is  a  supplemental  order.  The  two  ex- 
hibits are  general  orders  of  the  Public  Utilities 
Commission  of  the  State  of  Idaho,  they  are  certified 
copies,  as  to  the  [245]  adoption  of  the  Bureau  of 
Standards  hand  book  with  reference  to  electricity. 
Exhibit  22  is  a  supplemental  order  to  that.  I  offer 
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both  of  these  exhibits  at  the  same  time  because  they 
both  pertain  to  the  same  thing. 

The  Court:    Is  there  any  objection. 

Mr.  Anderson:  We  have  had  no  time  to  study 
these  but  we  do  object  on  the  ground  that  they  per- 
tain to  no  issues  in  this  case,  and  nothing  that  could 
be  binding  on  the  defendant  here,  we  also  object  on 
the  ground  that  they  are  incompetent,  irrelevant 
and  immaterial. 

The  Court :  It  is  hard  for  me  to  say  at  this  time 
so  I  will  admit  them  and  if  it  develops  later  that 
they  are  not  connected  in  any  way  in  this  case  I 
will  strike  them. 

Mr.  Davis :  We  will  not  read  these  or  hand  them 
to  the  jury  until  they  are  definitely  admitted  into 
the  record.  I  now  offer  in  e^ddence  Plaintiffs'  Ex- 
hibit No.  24  which  is  the  National  Bureau  of 
Standards  hand  book  H32  referred  to  in  the  ex- 
hibits which  were  just  introduced  in  evidence  which 
contains  the  certificate  from  the  Secretary  of  the 
Public  Utilities  Commission  with  their  seal  attached 
setting  out  that  this  book  contains  the  rules  and 
regulations  referred  to  in  their  orders. 

Mr.  Anderson :  We  certainly  haven't  time  to  [246] 
go  through  and  read  the  entire  book  and  we  do  ob- 
ject to  it  as  being  incompetent,  irrelevant  and  im- 
material. 

The  Court:  I  believe  the  book  is  admissible  and! 
I  will  admit  it  and  if  there  is  any  reason  later  why! 
you  should  make  a  motion  to  strike  and  I  feel  youri 
motion  should  be  sustained  I  will  strike  it. 

Mr.  Anderson:    It  is  understood  that  my  objec- 
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tion  made  to  the  p^e^^Lous  two  exhibits  goes  to  this 
one,  your  Honor. 

The  Court :  Yes,  that  is  understood  and  the  same 
ruling. 

Mr.  Davis:  I  offer  in  evidence  at  this  time  Ex- 
hibit No.  25  which  is  provided  for  by  the  statutes 
of  the  State  of  Idaho  and  is  the  Idaho  Minimum 
General  Safety  Standard  Practice  as  adopted  by 
the  Idaho  Industrial  Accident  Board  on  the  27th 
day  of  April,  1950,  having  to  do  with  outdoor  con- 
struction, operation  and  maintenance  of  electric 
wires  and  equipment  of  the  electrical  industry.  It 
does  have  a  name  there  where  one  of  the  attorneys 
wrote  on  it  that  it  was  a  part  of  the  Johnson  file 
and  it  was  addressed  and  is  addressed  to  Mr. 
Plullips,  of  course,  if  there  is  any  objection  to  that 
it  r-an  be  covered  or  in  some  other  way  not  included. 

Mr.  Anderson:  This  exhibit,  like  the  previous 
ones  does  have  many  things  that  have  nothing  to  do 
with  this  [247]  case 

The  Court:    1  will  admit  it  at  this  time  but 

I  am  of  the  opinion  that  it  perhaps  is  a  matter  for 
instructions  by  the  Court.  If  it  is  provided  for  by 
the  Statutes  of  Idaho  then,  of  course,  the  Court  will 
take  judicial  knowledge  of  it  and  instruct  the  jury. 
T  will  determine  later  whether  it  should  be  stricken 
and  the  matter  taken  care  of  by  instructions. 

Mr.  Racine:  I  think  it  has  been  agreed,  if  the 
Court  please,  that  we  may  stipulate  that  the  life 
expectancy  tables  as  shown  in  Volume  III,  page 
380,  of  the  Idaho  Code,  the  American  experience 
table  may  be  applied  to  this  case  and  to  the  age  of 
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LaVerl  A.  Johnson  at  the  time  of  the  injury  and 
it  is  stipulated  that  whatever  that  table  may  show 
as  the  life  expectancy  as  of  that  age,  would  be 
agreeable. 

Mr.  Anderson:    That  is  right. 

The  Court:    Then  it  is  so  stipulated. 

Mr.  Anderson :  I  am  stipulating  to  what  the  table 
shows,  I  am  not  familiar  with  what  it  shows. 

The  Court:  That  is  right  and  you  lawyers  may 
get  together  and  figure  that  out. 

Mr.  Racine:    I  believe  it  is  40.17  years. 

The  Court :  Forty  years  and  .17  years,  then  that 
is  what  is  agreed  upon?  [248] 

Mr.  Racine :  That  is  right,  that  is  what  the  table 
shows. 

Mr.  Casterlin:  And  that  is  what  we  stipulate  to, 
nothing  further  than  that. 

LAVERL  A.  JOHNSON 

having  heretofore  been  duly  sworn,  testifies  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Racine)  :  Mr.  Johnson,  you  have 
been  previously  interrogated  and  questioned  to  some 
extent  regarding  the  events  of  November  4,  1950. 
Now,  wiih  reference  to  that  day  I  will  ask  you 
whether  or  not  you  observed  any  person  in  the  sub- 
station just  south  of  the  Pacific  Fruit  Express  ice 
plant  on  that  day,  prior  to  your  injury? 

A.    I  did. 

Q.    Who  did  you  observe  in  there? 

A.     I  saw  Mr.  Johnson, — that  was  Mr.  Howard 
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Johnson  and  another  fellow,  I  didn't  know  who  he 

was  or  is. 

Q.  Mr.  Johnson,  did  you  observe  how  he  ar- 
rived at  the  plant  that  morning? 

A.  Yes,  he  came  in  a  pickup  and  it  was  marked 
"UPRR  Maintenance". 

Q.  Prior  to  November  4,  1950,  had  you  observed 
persons  working  around  the  sub-station? 

A.     Yes,  sir,  I  had.  [249] 

Q.  Prior  to  November  4,  1950,  had  you  observed 
this  truck  or  a  similar  truck  to  the  one  you  de- 
scribed, present  there? 

A.    Yes,  sir,  I  have. 

Q.  Did  you  see  anyone  driving  that  truck  dur- 
ing the  day  of  November  4,  1950? 

A.  Yes,  I  saw  this  fellow  get  in  and  I  saw  him 
leave  just  prior  to  noontime. 

Q.  Was  that  the  man  that  you  had  seen  in  the 
sub-station?  A.     Yes,  it  was. 

Q.  Where  else  had  you  see  him  that  day  around 
the  plant? 

A.  He  had  been  all  over  the  plant  as  far  as  I 
know. 

Q.    What  had  he  been  doing? 

A.  He  had  been  taking  the  tops  off  these  units, 
that  is  as  far  as  T  got,  T  didn't  see  what  he  did 
after  he  got  the  tops  off. 

Q.    What  units  do  you  mean? 

A.     These  transformers. 

Q.    Is  it  electrical  equipment? 

A.    Yes,  it  is,  the  electrical  transformers. 
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Q.  LaVerl,  after  you  were  out  of  the  hospital, 
after  you  had  these  various  operations  in  the  sum- 
mer of  1951,  what  did  you  do  then,  that  is.  after 
the  operations,  insofar  as  care  or  any  limbs  that 
you  were  going  to  get,  what  did  you  do? 

A.     You  mean  that  late  summer?  [250] 

Q.  Yes,  that  late  summer  or  early  in  the  fall, 
did  you  go  any  place? 

A.     Yes,  I  went  to  Boise  to  be  fitted  for  limbs. 

Q.    And  were  you  fitted  for  limbs? 

A.  Yes,  I  was  fitted  for  limbs  and  sent  to  this 
Elks  Convalescent  home  to  learn  how  to  use  them. 

Q.     How  long  were  you  up  there? 

A.     I  was  there  just  a  week  then. 

Q.  Did  you  have  any  difficulty  while  you  were 
there  insofar  as  the  legs  were  concerned? 

A.  Yes,  I  developed  sores  on  the  stumps, — I 
wasn't  able  to  use  them  at  all  and  I  just  more  or 
less  sat  around  and  spent  my  week.  At  least  only 
one  day  it  was  that  I  had  them  on  and  from  that 
time  on  I  just  spent  my  time  there. 

Q.  Did  you  later  go  back  to  all  to  learn  to  use 
them?  A.    No,  I  haven't. 

Q.  What  is  the  fact  as  to  whether  since  you  have 
had  your  limbs,  that  you  have  had  any  difficulty 
insofar  as  using  them  steadily.  Will  you  please 
explain  to  the  Court  and  jury  what  the  fact  is  as 
to  your  use  of  them? 

A.  Well,  constant  use, — I  have  not  been  able  to 
use  them  constantly.  They  develop  sores  and  they 
swell  up  and  they  require  soaking  in  warm  water 
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to  bring  the  swelling  down  and  to  take  out  the 
soreness.  At  various  times  there  have  been  infec- 
tions at  different  places  and  areas  developed  on 
[251]  the  legs,  requiring  me  to  take  the  limbs  off, — 
even  at  times  when  I  have  them  on  I  am  unable  to 
control  them  to  the  extent  where  I  keep  from  fall- 
ing down  sometimes.  At  times  I  fall  down  and 
develop  some  pretty  bad  bruises  from  them. 

Q.  What  were  your  hobbies  before  November  4, 
1950? 

A.  Well,  I  was  a  Red  Cross  swimming  instruc- 
tor. I  had  taught  swimming  for  the  Red  Cross  at 
Downey  and  Lava  Hot  Springs  and  over  here  at 
Indian  Springs  Natatorium.  I  also  liked  to  ski  and 
I  also  hunt  and  fish,  I  did  almost  all  outdoor  activi- 
ties, nearly  all  of  such  activities  I  participated  in. 

Q.     Is  the  use  of  your  legs  painful  to  you  now? 

A.  My  legs, — the  only  time  my  artificial  limbs 
are  not  paining  me  is  when  I  have  them  off.  There 
is  pain  there  at  all  times  when  they  are  laced  on, 
even  while  I  am  sitting  I  am  sitting  there  in  a  bind 
and  it  is  pinching. 

Q.    What  special  sox,  if  any,  do  you  have  to  use? 

A.  We  have  what  we  call  stump  sox,  it  goes 
over  the  stump  and  it  will  progress  about  14  inches, 
they  are  pure  wool  and  they  are  quite  thick,  they 
are  about  $4.00  apiece  and  they  require  a  great 
deal  of  attention  to  keep  them  from  shrinking, 
either  hot  or  cold  shrinks  these  things  and  I  cannot 
use  them  after  they  are  shrunk,  I  have  to  look 
after  them  a  great  deal  on  that  point. 
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Q.  Do  you  have  any  trouble  with  your  clothing, 
your  other  clothing, — ^well,  let  me  ask,  do  you  have 
any  trouble  with  [252]  your  clothing? 

A.  Yes,  sir,  all  of  my  trousers, — I  have  tried  to 
keep  my  legs  from  chewing  them  up,  they  are  all 
lined  with  a  very  slick  lining,  a  stiff  slick  lining, 
but  even  then  my  artificial  limbs  chew  holes  in  the 
material  very  readily.  That  lining  helps  a  little, — 
it  slows  it  up  but  it  seems  to  cut  right  through, 
several  pairs  of  pants  have  been  chewed  up  and 
suits  and  such. 

Mr.  Racine:  If  it  please  the  Court,  we  don't 
want  any  question  of  impropriety  here  but  we  do 
feel  that  the  jury  are  entitled  to  see  Mr.  Johnson 
and  to  see  his  condition.  Perhaps  it  could  be  that 
the  jury  might  be  excused  at  this  time  for  a  few 
moments  while  we  take  this  up  with  the  Court. 

The  Court:    Yes,  the  jury  may  retire. 
(In  the  absence  of  the  jury.) 

Mr.  Casterlin:  I  would  like  to  make  an  objeci 
tion  to  this  demonstrative  evidence  at  this  time  on' 
the  ground  that  the  admission  has  been  made,  the 
defendant  has  admitted  the  loss  of  the  two  legs  as 
described  by  the  doctor,  also  the  loss  of  the  arm 
as  described  by  the  doctor;  having  so  admitted  and 
if  it  is  not  perfectly  apparent  we  will  now  admit 
that  that  is  the  condition  now  as  has  been  testified 
to  by  the  doctor.  Therefore,  it  becomes  immaterial 
and  unnecessary  in  this  action  to  exhibit  to  the  jury 
the  [253]  limbs  or  the  stumps  of  limbs  of  the  plain- 
tiff and  it  can  serve  no  purpose  except  to  be  the 
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means  of  creating  sympathy  which  will  enhance, 
enlarge  and  tend  to  increase  the  award,  if  any, 
which  the  jury  might  make.  vSympathy  being  no 
part  of  the  case,  the  circumstances  being  admitted 
and  we  see  no  useful  purpose  for  the  demonstra- 
tion and  we  think  it  is  unnecessary,  and  it  has  been 
so  held  by  our  State  Supreme  Court. 

The  Court:  I  would  like  to  have  the  authority 
if  I  may,  I  have  always  understood  that  such  a 
showing  could  be  made. 

Mr.  Casterlin:  It  is  in  the  case  of  Roy  vs.  The 
Oregon  Short  Line  and  it  is  reported  in  55  Idaho 
at  Page  404  and  in  42  Pacific  476. 

The  Court:  We  will  take  a  few  minutes  recess 
at  this  time. 

(The  following  in  the  presence  of  the  jury.) 

Mr.  Racine:  If  the  Court  please,  we  would  like 
to  show  the  jury  how  Mr.  Johnson  gets  into  his 
legs  and  have  it  explain  what  the  equipment  is, 
and  what  he  has  to  have  here.  He  will  have  to  have 
some  help  from  his  wife.  Now,  you  will  go  ahead, 
Mr.  Johnson,  and  explain  it  to  the  Court  and  jury. 

A.  First  of  all,  this  is  a  stump  sock  that  we  are 
taking  off.  [254]  However,  to  put  them  on  it  is  just 
like  pulling  the  skin  apart,  and  then  you  put  on 
this  little  job  called  a  filler,  it  comes  out  this  hole 
on  the  side  to  pull  that  stump  into  the  socket  and 
therefore  securing  it  into  the  leg  itself.  Now,  after 
you  have  your  stump  sock  on  and  placed  inside  of 
the  leg  it  is  buckled  up  at  the  top  here  inside  of 
this  ring,  that  is  called  a  ring,  in  fact,  it  is  a  ring. 
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It  goes  up  to  the  upper  portion  of  the  body  here 
(indicating)  and  takes  the  weight  on  the  hip  bones 
mostly,  most  of  the  weight  is  taken  here  (indicat- 
ing). Double  amputations  like  this,  a  bilateral  is 
just  too  much  weight,  you  can't  shift  the  pain  from 
one  side  to  the  other,  and  you  just  have  to  have 
the  rings  to  take  some  of  the  weight  off  your 
stumps.  Then  we  lace  it  up  here,  just  lace  it  up  like 
you  would  your  shoe  laces,  right  up  to  the  top 
here;  just  lace  it  in  to  give  you  more  bind,  the 
more  bind  you  can  get  away  from  your  stump  the 
better  off  you  are  at  moving  along,  you  have  it 
laced  up  here  and  you  are  not  taking  all  of  the 
pressure  against  the  stump.  All  of  this  friction 
takes  more  weight  off,  or  direct  pull  from  the 
stump.  When  this  is  laced  up  and  buckled  on  with 
the  leg  in,  then  we  have  this  little  outfit  here  (in- 
dicating) and  that  comes  up  over  here  and  my  knee 
cap  will  stick  out,  ordinarily  here, — right  through 
here,  between  that  cross,  this  comes  up  here  and 
this  belt  goes  completely  around  [255]  my  waist 
and  it  secures  to  both  of  these, — this  is  an  elastic 
of  some  nature, — very  heavy  elastic  and  it  is  pulled 
out  tight  to  give  me  some  more  pull  to  straighten 
the  leg  out,  the  elastic  helps  to  straighten  the  knee 
out,  every  time  I  bend  forward  the  weight  bends  it 
and  the  elastic  pulls  it  back  into  position,  so  that 
I  can  take  the  next  step,  I  guess  that  is  about  all 
about  the  legs, — then,  of  course,  we  have  the  armj 
here  (indicating). 

Q.     Just  a  moment,  now,  LaVerl,  can  you  verj 
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well  accomplish  that  by  yourself  without  some  as- 
sistance % 

A.  Well,  yes,  I  can  put  the  sock  on,  and  I  can 
place  it  in  there,  place  the  stump  in  there,  that  is, 
I  can  put  it  through  loosely,  I  can  attach  it  rather 
loosely  but  someone  has  to  put  the  bind  on  it  so 
that  I  can  walk  around  without  terrific  pain.  Some- 
one has  to  come  along  to  help  me  lace  this  up 
firmly.  It  would  have  to  be  very  firm  to  keep  this 
action  down,  they  have  to  be  almost  solid. 

Q.  Now,  go  ahead  with  your  description  of  the 
use  of  the  arm? 

A.  Most  people  say  that  these  aren't  used  very 
much.  This  one  has  had  to  have  several  repairs. 
This  small  cable  has  been  replaced,  I  have  replaced 
thr>  ('al)Je  and  it  is  only  about  18  inches  long  but 
the  price  of  it  is  about  $6.50  for  just  the  cable. 
These  joints  have  had  to  be  replaced,  they  break 
down  frequently  when  they  are  in  use.  My  webbing 
[256]  has  been  replaced  and  it  is  nearly  ready  to 
be  replaced  again.  To  put  the  arm  on  requires  more 
aid  than  I  have  with  the  one  hand.  This,  I  have 
very  little  control  over,  it  hangs  down  or  it  can  ho, 
locked  up  in  one  position  at  the  elbow.  The  shoulder 
joint,  I  have  no  control  over  it  whatever.  I  have  a 
hook  and  the  control  of  the  hook  as  far  as  opening 
and  closing  it  is  done  with  the  chest.  You  can  just 
open  and  close  the  hook,  it  is  just  opened  or 
closed  as  far  as  getting  hold  of  anything  is  con- 
cerned, I  have  to  put  it  in  there  to  hold  it,  it  doesn't 
grab  very  firmly,  even  then,  at  that  time,  when  I 
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put  anything  in  it.  The  only  purpose  that  the  arm 
has  been  for  me  is  when  I  go  to  lift  up  something. 
I  can  lift  with  the  arm  until  the  arm  itself  gives 
away.  It  will  break  in  a  joint.  It  is  just  like  lifting 
with  my  shoulder.  Then  we  have  one  more  small 
item  that  goes  with  this,  that  is  this  hand.  There 
are  very  few  occasions  that  you  wear  this,  it  is  sup- 
posed to  be  very  durable  and  to  last  a  lifetime, 
but  that  is  just  what  it  is  supposed  to  be,  the  skin 
is  delicate,  I  have  had  to  have  the  skin  repaired, 
— and  even  then  the  repairs  show  up  very  plainly, 
— as  I  say,  it  is  very  delicate  and  very  easily  torn, 
in  fact,  you  can  rub  the  skin  off,  just  rub  it  away, 
I  guess  that  is  the  reason  that  they  last  a  lifetime 
is  because  you  are  afraid  to  use  them.  To  open  and 
close  the  hand — it  can  be  opened  and  closed,  and 
with  [257]  all  of  the  amputees  that  I  have  seen, 
that  is  about  the  extent  of  the  opening,  you  can] 
hold  a  small  orange  quite  well  and  that  is  about  it. 
You  cannot  carry  an  egg  because  you  don't  know] 
how  much  pressure  you  are  putting  on  there. 

Mr.  Davis:  In  view  of  the  objection,  I  am  not] 
saying,  of  course,  what  should  be  shown  but  I  think] 
in  justice  here  that  the  record  should  show  that] 
this  man  did  not  remove  his  shirt  to  show  his  armj 
or  the  stub  end  of  the  arm  at  any  time,  that  he] 
was  simply  showing  how  this  apparatus  worked, 
and  at  no  time  was  any  part  of  this  man's,  as 
say,  the  stumps  or  the  arm  stump  exposed. 

The  Court:    The  record  may  so  show. 


LaVerl  and  Joleen  Johnson,  et  al.  2'2:\ 

(Testimony  of  LaVerl  A.  Johnson.) 

Is  there  any  further  questions,  Mr.  Racine,  from 
this  witness? 

Mr.  Racine :  No,  I  think  there  is  nothing  further. 

The  Court:  I  would  like  to  complete  the  exam- 
ination of  this  witness  this  evening,  if  we  could. 

Cross  Examination 

Q.  (By  Mr.  Anderson)  :  Mr.  Johnson,  will  you 
tell  me  what  other  work  you  have  done  before  you 
went  to  work  for  the  Pacific  Fruit  Express  Com- 
pany? 

A.  Well,  I  have  been  employed  by  the  Briggs 
Nursery  as  a  landscape  gardener.  I  have  also  been 
employed  by  Roland  [258]  Brothers  Dairy  on  the 
wholesale  pickup  for  milk,  and  I  was  employed  at 
Eddys  Bakery,  I  was  a  baker,  and  I  was  in  the 
army. 

Q.  Were  you  also  employed  at  the  Naval  Ord- 
nance Plant? 

A.  Oh,  yes,  prior  to  going  to  the  service  T  was 
employed  at  the  Naval  Ordnance  Plant. 

Q.  All  of  this  was  prior  to  the  time  that  you 
went  to  work  for  the  Pacific  Fruit  Express? 

A.    Yes. 

Q.  What  was  the  nature  of  that  work,  let  us 
say  at  the  Naval  Ordnance  Plant? 

A.    I  was  a  laborer  there. 

Q.    A  laborer?  A.    Yes. 

Q.     What  kind  of  work  did  you  do? 

A.    Well,  just  general  labor,  we  dug  ditches  and 
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repaired  roadways  for  cement  and  things  of  that 

nature. 

Q.  What  education  had  you  had  at  the  time  of 
your  injury'? 

A.  Well,  I  had  one  semester  at  the  University 
and  I  had  graduated  from  high  school. 

Q.  Out  at  the  Pacific  Fruit  Express  plant  who 
were  your  immediate  superiors  or  supervisors? 

A.  Mr.  Shoup  at  that  time  and  Mr.  Johnson, 
Howard  Johnson. 

Q.  Mr.  Shoup,  v/as  the  plant  manager  of  the  ice 
plant  of  the  Pacific  Fruit  Express? 

A.    Yes.  [259] 

Q.  And  Mr.  H.  O.  Johnson  was  his  assistant,  is 
that  right?  A.    Yes,  sir. 

Q.  Both  of  them  worked  for  the  Pacific  Fruit 
Express  Company,  as  you  did?  A.    Yes,  sir. 

Q.  And  you  got  your  pay  checks  from  the  Pac- 
ific Fruit  Express  for  your  wages,  didn't  you? 

A.     Yes,  sir. 

Q.  Of  course,  you  were  not  working  for  the 
Union  Pacific  Railroad  Company? 

A.     Not  at  that  time. 

Q.  And  you  never  had  worked  for  the  Union 
Pacific?  A.     No,  sir. 

Q.  Now,  the  ice  plant  out  there,  what  does  that 
do, — does  that  provide  ice  for  the  refrigeration  of 
cars?  A.    Yes,  that  is  right. 

Q.  Did  you  work  in  the  ice  plant  itself,  gen- 
erally? A.     Generally,  yes. 
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Q.  What  were  your  duties  there  in  the  ice  plant, 
— what  did  you  do? 

A.     At  the  time  I  was  repairman. 

Q.     As  a  repairman  what  did  you  do? 

A.  Well,  we  done  just  general  repair  work.  I 
had  been  doing  a  little  painting  and  I  had  been 
doing  a  little  carpenter  work  and  things  of  that 
nature.   [260] 

Q.  Now,  on  that  morning,  just  prior  to  your 
accident  what  did  you  start  out  to  do, — say,  first 
please  tell  me  when  did  you  go  to  work? 

A.     Eight  o'clock  in  the  morning. 

Q.    And  what  did  you  start  to  do? 

A.  When  I  first  came  to  work  I  was  prepared 
to  work  in  the  ice  storage  room  at  replacing  the 
floor  boards. 

Q.     Had  you  started  that? 

A.     I  had  started. 

Q.    And  how  long  did  you  do  that? 

A.  It  seemed  to  me  until  about  nine  o'clock, 
somewhere  around  there. 

Q.     And  then  what  did  you  do? 

A.  Well,  the  lights  went  out  and  it  was  dark  in 
there  and  so  I  came  out;  Mr.  Johnson  says,  "I  have 
been  looking  for  you,  I  have  a  job  for  you." 

Q.     And  what  was  that? 

A.  He  told  me  to  paint  those  leads  coming  into 
those  transformers  next  to  the  building. 

Q.  That  was  there  in  the  ice  plant  itself,  or  ad- 
jacent to  it? 
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A.  Right  up  against  the  building, — one  side  of 
the  enclosure  is  the  wall  of  the  building. 

Q.     How  many  transformers  were  there  in  there  1 

A.     I  don't  remember. 

Q.    Was  there  more  than  one?  [261] 

A.    Yes,  sir. 

Q.  You  were  painting  the  cables  into  the  trans- 
formers or  the  leads  into  the  transformers? 

A.  In  and  out,  he  said,  ''Paint  all  the  bare 
wires",  and  that  is  what  I  was  doing,  that  is  what 
I  was  painting. 

Q.  They  had  taping  or  something  of  that  sort 
on  them,  didn't  they? 

A.  I  don't  even  remember  of  them  having  any 
taping,  there  had  been  some  wrapping  of  some  kind 
on  some  of  them  but  I  don't  know  whether  it  was 
taping  or  not. 

Q.    When  did  you  finish  that  job? 

A.    Well,  that  was  just  before  noon. 

Q.     And  then  what  happened? 

A.  I  met  Mr.  Johnson,  Mr.  Howard  Johnson; 
he  came  out  there  by  that  cage  and  he  told  me, 
"Here  is  the  keys  to  the  other  cage  and  I  want  you 
to  go  and  paint  it  just  like  you  have  this  one."      | 

Q.    Paint  the  leads  into  the  transformers? 

A.  He  said,  ''Paint  the  wires  like  you  have  this 
one",  and  then  I  went  to  lunch. 

Q.     And  then  you  later  come  back? 

A.  Yes,  then  I  had  to  prepare  the  paint  and 
everything  and  get  ready  to  go  to  work  and  then 
I  went  to  work. 
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Q.  You  took  the  key  and  went  out  and  unlocked 
the  gate  to  the  large  sub-station?  [262] 

A.    He  gave  me  the  keys. 

Q.    Yes,  he  gave  you  the  keys? 

A.  Yes,  and  I  went  out  and  unlocked  this  large 
sub-station  and  in  order  to  keep  the  paint  from 
rubbing  on  the  wires  that  had  been  painted  I  was 
going  to  start  from  the  back  of  the  sub-station  and 
work  on  out.  I  tested  my  first  wire  and  that  was  the 
one  that  was  hot. 

Q.  That  meant  that  you  went  clear  around, — 
after  you  came  in  the  gate  you  went  clear  around 
the  transformers  to  your  left  and  back  to  the  rear 
of  the  cage  to  the  arresters?  A.    Yes. 

Q.  Those  transformers,  Mr.  Johnson,  you  see 
them  just  as  you  come  up  to  the  front  of  the  gate, 
— they  are  right  in  front  when  you  open  the  gate, 
aren't  they? 

A.  Yes,  those  transformers  are  in  front  of  the 
gate. 

Q.  Now,  is  this  the  situation, — did  Mr.  Johnson, 
Howard  Johnson,  tell  you  to  paint  the  wrapping 
on  the  wires  that  went  to  the  transformers  in  the 
small  cage  first,  that  is,  that  you  did  in  the  fore- 
noon? 

A.  No,  he  said  to  paint  all  of  the  wires  that  I 
could  reach. 

Q.    All  of  the  wires? 

A.    Yes,  all  that  I  could  reach. 

Q.  You  have  been  handed  your  deposition.  Now, 
if  you  will  turn  to  page   14  and  I  think  at  the 
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bottom  of  the  page  this  question  was  asked:  ''But 
you  were  painting  the  wrapping  around  the  [263] 
wires  that  went  into  the  transformer?"  and  your 
answer:  "The  wires, — the  wrappings  had  come  off 
and  they  were  bare,  most  of  them.  There  was  a  few 
that  was  still  hanging  on  very  shabbily."  That  is 
correct,  isn't  it? 

A.     It  showed  signs  that  it  had  been  there. 
*****  [264] 

Q.  It  is  a  fact,  isn't  it, — and  I  call  your  atten- 
tion now  to  your  deposition  given  on  April  29,  1953, 
which  you  have  in  your  hand,  that  Mr.  Johnson 
did  tell  you — I  refer  now  to  page  16  at  the  top  of 
the  page.  This  question  was  asked:  "And  what  did 
he  tell  you  to  do  over  there?"  Answer:  "He  told 
me  to  paint  that  one  like  I  did  the  other  one  be- 
cause it  would  be  the  only  day  that  the  power  would 
be  off."  That  is  correct,  isn't  it?  A.     Yes. 

Q.  I  don't  suppose  that  you  paid  any  attention 
to  the  switches  when  you  went  into  the  sub-station? 

A.     No,  I  didn't. 

Q.  Those  lightning  arresters,  they  don't  look 
like  transformers  as  you  knew  transformers? 

A.  As  I  knew  transformers,  they  were  all  trans- 
formers. 

Q.    You  didn't  know  the  difference? 

A.     I  didn't. 

Q.  The  lightning  arresters  in  the  big  sub-station 
were  nothing  like  the  transformers,  the  leads  of 
which  you  were  painting  in  the  ice  plant  sub-station 
that  morning? 
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A.  I  thought  a  lead  was  a  lead  regardless  of 
what  it  was  hooked  on  to. 

Q.  I  don't  believe  that  you  have  answered  my 
question;  the  lightning  arresters  in  the  sub-station 
look  nothing  like  [265]  the  transformers  over  in 
the  little  station  that  you  were  painting  the  leads 
on  in  the  morning.  They  were  entirely  different  in 
character,  were  they  not? 

A.  The  machine  itself  was  a  little  different  but 
I  tiKnight  probably  different  models. 

Q.  On  your  direct  examination,  when  you  first 
went  on  the  stand  the  other  day,  you  did  say  that 
you  were  instructed  to  paint  electric  cables  into  the 
transformers.  What  kind  of  cables  were  they? 

A.  Well,  normally  speaking  they  were  just 
wires,  but  I  thought  that  they  were  called  cables. 

Q.  They  had  some  wrapping  around  them,  was 
that  so? 

A.     Some  of  them  did  and  some  didn't. 

Q.  Mr.  Johnson,  have  you  told  us  who  this  man 
was  that  you  saw  in  the  transformer  cage  on  the 
morning  of  the  accident? 

A.     No,  I  don't  believe  so. 

Q.  Did  you  say  that  you  saw  some  persons  in 
the  sub-station  that  morning?  A.     Yes. 

Q.     One  of  them  was  Howard  Johnson? 

A.  I  don't  believe  that  I  ever  saw  Howard 
Johnson  in  the  sub-station  that  morning. 

Q.  When  was  it  that  you  saw  him  in  there, — 
my  first  note  right  after  you  were  recalled,  you 
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said  that  you  saw  Mr.  Howard  Johnson  and  one 

other  fellow  in  the  sub-station'?  [266] 

A.  Howard  wasn't  directly  in  the  sub-station, 
the  other  fellow  was,  Howard  was  right  by  him 
but  he  wasn't  in  the  enclosure. 

Q.     Did  you  see  them  go  in  there  ? 

A.     No,  I  didn't  see  them  go  in. 

Q.     You  saw  them  after  they  were  in,  did  you? 

A.    I  saw  this  fellow  after  he  was  in. 

Q.     That  wasn't  Howard  Johnson? 

A.    No. 

Q.  Was  Howard  Johnson  inside  the  enclosure 
at  all  I        A.     No,  not  at  that  time. 

Q.     Did  he  go  in  later? 

A.  I  don't  mean  right  at  that  time,  I  never  saw 
him  within  the  enclosure  that  day  at  all. 

Q.     Who  was  it  that  you  saw  in  the  enclosure? 

A.     I  don't  know  who  it  was  in  the  enclosure. 

Q.     Did  you  see  him  do  anything? 

A.  Well,  I  thought  it  was  very  odd  because  I 
saw  him  looking  down  into  the  top  of  one  of  those 
transformers. 

Q.     Was  he  standing  on  something? 

A.    Yes,  sir. 

Q.     You  don't  know  who  he  was? 

A.    Well,  like  I  said,  he  had  his  head  looking" 
down  inside  of  this  transformer.  I  don't  know  who 
he  was. 

Q.    Where  were  you  located  at  that  time? 

A.     I   was   located   right   where    they   take    the 
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temperature,  they   [267]   have  a  little  cage  where 

they  take  the  outside  temperature. 

Q.  Where  is  that  with  reference  to  the  sub-sta- 
tion? 

A.  The  sub-station  right  near  the  j^lant,  up 
against  the  plant, — it  is  between  that  sub-station 
and  the  blacksmith  shop. 

Q.    How  far  from  the  sub-station  were  you"? 

A.     Which  sub-station? 

Q.     The  one  where  you  w^ere  injured. 

A.  I  guess  I  was  50  yards,  well,  maybe, — yes, 
I  guess  maybe  about  75  feet  away. 

Q.  Did  you  ever  have  occasion  to  call  anyone  at 
the  railroad  because  of  any  power  failure? 

A.     I  never  did. 

Q.  Do  you  recall,  Mr.  Johnson,  on  about  No- 
vember 27,  1950,  while  you  were  in  the  hospital  that 
Mr.  Shoup  and  Zola  Benda  came  to  see  you? 

A.     I  cannot  say  that  I  do. 

Q.     You  don't  remember  them  coming? 

A.    No. 

Q.  I  think  I  may  have  forgotten  to  ask  you,  Mr. 
Johnson,  or  maybe  you  have  told  me, — did  Howard 
Johnson  give  you  the  key  to  get  into  the  trans- 
former cage?  A.    Yes. 

Q.  At  that  time,  when  he  gave  you  the  key  there 
was  nobody  around  there  for  the  Union  Pacific 
Railroad  Company,  was  there? 

A.     There  was  no  one  there  at  all.  [268] 

Q.  There  was  no  one  from  the  Union  Pacific 
Railroad  Company  that  told  you  to  paint  either  the 
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cables  to  and  from  the  transformers  in  the  cage 
there  at  the  ice  plant  or  over  at  the  sub-station 
where  you  were  injured?  A.     No,  sir. 

Q.  While  you  were  working  at  the  Pacific  Fruit 
Express  you  always  took  orders  from  Mr.  Shoup  or 
Mr.  Johnson  or  someone  else  that  worked  for  the 
Pacific  Fruit  Express?  A.    Yes,  sir. 

Q.  You  took  no  orders  from  anyone  connected 
with  the  Railroad  Company? 

A.     Well,  not  at  the  plant. 

Q.  While  you  were  working  out  there  in  con- 
nection with  the  plant,  all  of  the  orders  that  were 
given  you  were  given  by  someone  working  for  the 
Pacific  Fruit  Express  Company,  isn't  that  correct? 

A.    Yes. 

Mr.  Anderson :    I  think  that  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Racine) :  Just  one  more  question, 
if  I  may.  When  you  went  into  the  sub-station  was 
anyone  present  at  all?  A.     No,  sir. 

Q.     How  did  you  get  in? 

A.     I  unlocked  the  gate  and  went  in.  [269] 

Q.  You  unlocked  the  gate  with  the  key  that  had 
been  given  to  you?  A.     Yes. 

Q.  There  was  no  one  there  at  all,  neither  How- 
ard Johnson  or  anyone  else?  A.     No. 

Q.  This  man  that  was  with  Howard  Johnson, 
the  one  that  you  say  that  was  inside  the  sub-station, 
do  you  know  whether  he  was  with  the  Pacific  Fruit 
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Express  or  in  the  employ  of  the  Pacific  Fruit  Ex- 
press? A.     No,  he  wasn't  a  PFE  employee. 

Q.  Was  that  the  same  man  that  you  had  seen 
in  this  truck?  A.     Yes. 

Q.  Was  that  the  same  man  that  you  had  seen 
driving  the  truck  on  November  4?  A.     Yes. 

Mr.  Racine:     That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Anderson)  :  You  don't  know  who 
he  was?  A.     No. 

The  Court:    He  has  said  that  a  good  many  times. 

Mr.  Anderson:     That  is  all. 

Mr.  Racine:  If  the  Court  please,  I  think  [270] 
we  are  about  ready  to  rest  but  if  we  may  have  until 
tomorrow  morning  we  would  appreciate  that. 

The  Court:  We  will  adjourn  at  this  time  until 
10:00  o'clock  tomorrow  morning. 

November  24,  1953,  10:00  o'clock  a.m. 

Mr.  Racine :  I  wonder  if  my  recollection  is  right 
that  the  hospital  records  were  not  stricken. 

The  Court:  They  have  not  been, — I  am  glad  that 
you  called  that  to  my  attention.  The  hospital  rec- 
ords were  referred  to  in  connection  with  other  mat- 
ters except  his  incompetency  and  I  think  that  the 
hospital  records  should  remain  in  evidence.  The 
other  exhibits,  would  you  look  at  them,  Mr.  Racine, 
and  see  if  you  agree  with  me  as  to  which  ones  do 
not  pertain  to  the  hospital  records  there.  I  think 
there  is  a  letter  that  should  be  stricken,  I  think 
all  of  the  exhibits  possibly  except  the  hospital  rec- 
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ords, — I  am  not  sure  what  were  included  in  your 
motion  but  I  think  the  other  exhibits  should  be 
stricken. 

Mr.  Casterlin:  I  understand  all  that  remains 
are  Exhibits  9,  10,  11,  12  and  13,  our  motion  to 
strike  went  to  all  of  them. 

The  Court:  Your  motion  was  to  strike  all  of 
them?  [271] 

Mr.  Casterlin :  Our  motion  was  to  strike  them  all 
and  the  Court  held  them  in  only  for  the  purpose 
of  showing  the  medication  and  not  for  any  purpose 
of  incompetency. 

The  Court:  That  was  only  for  the  purpose  of 
showing  the  treatment  that  he  received  at  the  hos- 
pital. 

Mr.  Casterlin:  That  was  my  understanding  and 
that  was  only  with  respect  to  pain  and  suffering. 

The  Court:  Now,  I  am  sure  that  there  is  one 
letter  that  is  not  in  or  at  least  it  should  be  stricken. 
A  letter  that  she  Avrote  and  the  answer  to  it  that 
pertained  entirely  to  the  statute  of  limitation. 

Mr.  Racine:  I  understand  now  that  Exhibits  1 
to  8  are  to  be  stricken. 

The  Court:    That  is  right. 

Mr.  Racine:    And  9,  10,  11,  12  and  13  remain. 

The  Court:  Yes,  they  would  remain  only  as  to 
the  treatment  he  received  at  the  hospital  and  so  on. 

Mr.  Casterlin:  Relating  only  to  pain  and  suf- 
fering. 

The  Court :    That  is  right. 

Mr.  Racine:  Then,  your  Honor,  at  this  time  the 
plaintiffs  rest. 
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The  Court:    The  jury  may  retire  for  a  moment. 
(In  the  absence  of  the  jury.) 

The  Court:  I  take  it  that  you  probably  want  to 
make  a  motion  at  this  time,  and  that  is  the  reason 
that  I  excused  the  jury, 

Mr.  Anderson:  I  don't  believe  that  we  will  at 
this  time,  your  Honor. 

The  Court:  Then,  Mr.  Bailiff,  you  may  recall 
the  jury. 

(The  following'  in  the  presence  of  the  jury.) 

The  Court:  You  may  make  your  opening  state- 
ment. 

(Opening  statement  made  by  Mr.  Anderson.) 

Mr.  Anderson:  Before  we  start,  Mr.  Racine,  in 
accordance  with  our  previous  stipulation,  it  now 
may  be  stipulated  that  the  Pacific  Fruit  Express 
and  the  Union  Pacific  Railroad  Company  are  sepa- 
rate and  distince  corporations  organized  under  the 
laws  of  the  State  of  Utah  and  are  qualified  to  trans- 
act lousiness  in  Idaho  and  were  qualified  to  transact 
business  in  Idaho  prior  to  and  as  of  November  4, 
1950. 

Mr.  Racine:    That  is  our  understanding. 

The  Court:  Then  it  may  be  so  stipulated, — that 
will  save  us  a  great  deal  of  time. 

Mr.  Anderson :  I  would  like  to  call  my  first  [273] 
witness  perhaps  a  little  out  of  order  so  that  he  may 
get  away. 

The  Court:    That  will  be  perfectly  agreeable. 
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EARL  R.  GILBERT 

called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Anderson) :  Your  name  is  Earl  R. 
Gilbert?  A.     That  is  right. 

Q.  And  you  have  previously  testified  in  this 
case?  A.     Yes,  sir. 

Q.  I  take  it  that  you  are  familiar  with  the 
Pacific  Fruit  Express  sub-station  which  has  been 
discussed  here  considerably?  A.     I  am. 

Q.  Do  you  know  that  it  was  constructed  in  1925 
or  thereabouts? 

A.  It  was  constructed  before  I  came  to  Poca- 
tello  in  1929, — yes,  it  was  there  at  that  time. 

Q.  What  have  you  to  say,  Mr.  Gilbert,  with  ref- 
erence to  whether  or  not  that  sub-station,  at  the 
time  it  was  constructed,  or  when  you  first  saw  it, 
was  a  standard  type  of  sub-station? 

A.  That  sub-station  was  standard  at  the  time; 
it  was  a  package  sub-station,  I  don't  know  whether 
it  was  a  Westinghouse  or  a  General  Electric  sub- 
station,— it  came  as  a  package  job  and  it  was  in- 
stalled as  is.  It  was  at  the  time,  in  the  20 's,  [274] 
yes,  that  was  the  latest  thing  in  sub-stations  at  that 
time. 

Q.  Knowing  this  sub-station  as  you  did  on  No- 
vember 4,  1950,  can  you  state  whether  or  not  the 
sub-station  and  the  equipment  therein  were  safe  for 
the  delivery  of  electrical  energy  of  12,500  volts? 

A.    Will  you  state  that  again,  please? 
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Mr.  Anderson:  Will  you  repeat  the  question, 
Mr.  Yauglian? 

(Question  read  by  the  reporter.) 

A.  The  delivery  of  electrical  energy  was  just  as 
safe  as  at  the  time  it  was  installed,  there  had  been 
nothing'  done  to  change  that, — it  was  just  as  safe 
as  the  day  it  was  installed. 

Q.  Can  you  state  whether  or  not  there  was  any- 
thing defective  about  the  appliances  in  the  sub-sta- 
tion or  any  connections  thereto? 

A.  They  were  not  defective  but  they  had  not 
been  operated  safely.  Am  I  making  myself  plain  on 
that? 

Q.  Yes.  There  was  nothing  defective  about  the 
equipment,  you  say? 

A.  It  was  operating  just  as  good  as  at  the  time 
it  was  installed. 

Q.  Can  you  state  whether  or  not  it  was  capable 
of  recei^in^'  safely  energy  that  was  being  delivered 
to  it? 

A.  Yes,  sir,  that  could  be  delivered  safely  as 
long  as  the  gate  v/as  locked,  am  T  making  myself 
clear? 

Q.  Y'hat  I  mean,  Mr.  Gilbert,  is,  did  the  equip- 
ment in  the  sub-station  [275]  or  rather  was  that 
equipment  in  the  sub-station  and  the  sub-station  it- 
self capable  of  receiving  electrical  energy  safely 
and  operate  as  a  sub-station  should? 

A.  Yes,  as  a  sub-station  it  was  delivering  service 
the  same  as  it  was  originally,  that  is  right. 

Q.     The  condition  that  the  sub-station  was  in,  Mr. 
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Gilbert,  on  NoA^ember  4,  1950,  can  you  state  whether 
or  not  there  was  any  reason  for  not  delivering 
electrical  energy  to  it  ^  In  other  words,  I  will  put  it 
this  way,  assuming  that  the  Idaho  Power  Company, 
your  employer,  was  making  delivery  of  electrical 
energy  directed  to  that  sub-station,  would  you  ad- 
vise your  company  not  to  deliver  electrical  energy 
to  it? 

A.  No,  we  would  not  advise  them  not  to  de- 
liver energy  because  the  service  was  always  deliv- 
ered to  it, — at  that  time  the  sub-station  had  not 
been  changed;  it  was  safe  at  the  time  we  started 
service  and  there  was  no  reason  why  service  should 
have  been  cut  off. 

Mr.  Anderson:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Racine)  :  Now,  Mr.  Gilbert,  you 
stated  that  this  was  a  package  type  of  sub-station? 

A.    Yes,  sir. 

Q.  As  a  package  type  sub-station  was  the  instal- 
lation and  the  [276]  connection  of  the  equipment 
and  the  installation  of  the  switches  and  the  tying 
in  of  the  transmission  lines  to  the  switches  in  ac- 
cordance with  the  safety  practices? 

A.  That  was  standard  at  the  time  when  it  was 
installed.  May  I  say  this,  there  was  a  considerable 
number  of  sub-stations  of  that  type  installed  in  the 
20's,  just  exactly  like  this. 

Q.     Since  the  20's  that  is  not  the  standard? 

A.     The  standard  has  been  changed  since  then. 
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What  I  mean  by  that,  the  standards  are  just  alike 
with  the  exception  that  if  this  sub-station  had  been 
operated  properly,  the  disconnect  pulled,  it  would 
have  been  perfectly  safe.  That  is  what  the  discon- 
nects were  installed  for.  No  man  should  have  been 
in  that  yard  unless  he  was  qualified.  The  wires 
were  low  and  there  was  a  possible  chance  of  trip- 
ping or  falling  or  reaching  to  them,  that  is  a  hazard 
that  we  watch  if  there  is  anything  hot  and  a  man  is 
in  the  yard. 

Q.  Under  those  circumstances,  in  the  Idaho 
Power  Company,  if  there  had  been  such  a  sub-sta- 
tion you  would  have  put  a  barrier  or  isolated  those 
lightning  arresters  in  some  fashion,  wouldn't  you? 

A.  We  would  have  either  barricaded  it  or  elim- 
inated it,  yes,  sir. 

Q.     That  wasn't  done  on  November  4,  was  it? 

A.     No,  sir,  it  had  not  been  changed. 

Q.  And  the  lightning  arresters  were  within  a 
few  feet  of  the  [277]  ground  with  bare,  uninsulated 
wires  which  a  person  could  touch  when  the  discon- 
nects were  not  pulled?  A.     That's  right. 

Q.  And  in  so  doing,  such  person  would  have 
been  injured,  maimed  or  killed? 

A.  You  have  12,500  voltage  there  which  is  very 
wicked. 

Q.  And  from  your  view  of  the  premises  that 
day,  that  is  exactly  what  happened  to  LaVerl  John- 
son, isn't  it?  A.     May  I  digress  a  moment? 

Q.    Yes. 
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A.  I  have  often  wondered  what  LaVerl  John- 
son's instructions  were, 

The  Court :  I  think  you  should  keep  to  the  ques- 
tion, Mr.  Witness.  It  is  quite  confusing  not  to  an- 
swer the  question.  Of  course,  then  if  you  want  to 
make  an  explanation,  that  is  different. 

A.    Okay. 

Mr.  Racine :  Will  you  read  the  question,  please  ? 
(Question  read  by  the  reporter.) 

A.     LaVerl  Johnson  walked  into  the  12,500  volts. 

Q.  At  a  place  where  the  lines  were  within  a  few 
feet  of  the  ground  and  where  they  were  not  bar- 
ricaded or  isolated?  A.     That  is  right. 

Q.  And  where  there  were  no  warning  signs  or 
instructions  in  [278]  the  sub-station  as  to  the 
energy  in  such  lines? 

A.  That's  right,  after  he  had  unlocked  the  gate, 
yes. 

Q.  And  that  was  at  a  time  when  the  pole-top 
switch  was  open?  A.    Yes,  it  was  open. 

Q.     And  the  disconnect  switches  were  not  pulled? 

A.  That's  right,  they  were  not  pulled,  if  they 
had  been  pulled  it  would  have  been  safe,  that  is 
what  I  was  trying  to  get  at. 

Q.  Isn't  it  a  fact  that  the  lightning  arresters 
as  they  were  situated  and  existed  in  that  sub-station 
on  that  day.  were  outmoded  by  many  years? 

A.  I  can  show  you  three  sub-stations  exactly 
like  that,  I  am  wondering  how  much  they  are  out- 
moded, there  are  three  sub-stations  just  like  that 
in  this  area  today. 
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Q.  They  are  on  the  Union  Pacific  Railroad 
Company  property?  A.     Not  exactly. 

Q.  Are  there  any  sub-stations  where  the  light- 
ning arresters  are  located  just  that  way? 

A.     No. 

Q.  That  is  where  they  are  without  any  barri- 
cade, without  being  placed  out  of  reach? 

A.     There  is  one. 

Q.     Where  is  that? 

A.     At  Batiste  Springs. 

Q.    And  that  is  owned  by  the  Union  Pacific? 

A.     I  suppose  so. 

Q.    It  is  operated  by  the  Union  Pacific? 

A.  It  is  located  out  there  where  no  one  can  get 
in  unless  they  are  going  in  for  a  purpose.  ***** 

Q.  Mr.  Gilbert,  you  were  out  to  the  sub-station 
on  November  4,  1950,  in  the  afternoon? 

A.     I  was.  *****   [280] 

Q.  In  your  opinion,  Mr.  Gilbert,  when  you  saw 
the  sub-station  that  day  wasn't  it  your  opinion  that 
the  sub-station  as  it  existed  that  day  and  the  equip- 
ment, located  as  it  was,  and  the  switches,  located  as 
they  were,  were  out-moded? 

A.     I  made  the  statement 

The  Court :  Just  answer  the  question,  I  think 

you  can  answer  that  one  yes  or  no.  I  ruled  any 
statement  you  might  have  made  out. 

A.     I  made  the  statement,  yes. 

Mr.  Casterlin:  Do  you  want  to  explain  now,  Mr. 
Gilbert? 

The  Court:    Just  let  the  witness  testify,  you  will 
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have  a  chance  to  examine  later.  The  only  reason 
that  I  stopped  his  making  the  statement  was  that 
you  had  objected  to  it  and  I  sustained  the  objec- 
tion. 

Mr.  Casterlin:  I  thought  maybe  he  understood 
from  that  ruling  that  he  did  not  have  a  right  to 
make  the  explanation. 

The  Court :  No,  I  don't  think  he  understood  that. 
He  just  didn't  have  the  right  to  make  the  state- 
ment after  you  objected  to  it  and  I  sustained  the 
objection.  I  didn't  intend  to  stop  you  in  any  other 
way,  Mr.  Witness. 

Mr.  Racine:  Now,  I  don't  know  whether  Mr. 
Gilbert  answered  the  question  or  not.  Will  you  read 
[281]  the  question,  Mr.  Reporter?  . 

(Question  read  by  the  reporter). 

A.    Yes,  I  think  I  made  the  statement. 

Q.     And  is  that  your  opinion,  Mr.  Gilbert  f 

A.  Can  I  qualify  my  statement  and  say  what  I 
meant  by  that? 

Q.    Yes. 

A.  The  new  type  of  Pellet  arresters  absolutely 
get  rid  of  wires  coming  towards  the  ground.  They 
are  installed  on  a  rack  or  a  pole  ahead  of  it  and  it 
does  away  with  anything  on  the  ground. 

Q.  It  does  away  with  any  risk, — the  Pellet  type 
arrester  does  away  with  any  risk  of  a  charge  of 
electricity  corbing  down  to  the  lightning  arrester 
located  on  the  ground,  located  and  installed  and 
connected  in  ahead  of  the  pole  type  top  sAvitch? 

A.     This  is  just  a  little  confusing,  what  do  you 
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mean  by  charge,  you  mean  in  circuit,  or  do  you 

mean  a  lightning  discharge  that  will  bleed  off? 

Q.    In  circuit? 

A.  With  your  Pellet  type  arresters,  you  do  not 
have  the  wires  leading  down. 

Q.     They  are  on  top  of  the  pole? 

A.     That  is  right. 

Q.  On  this  day,  with  this  type  of  lightning  ar- 
rester,— what  was  that  type?  [282] 

A.  This  type  of  lightning  arrester  is  called  the 
dry  type  of  arrester.  They  have  plates  with  a  little 
gap  in  the  top  of  it  and  when  the  voltage  hits  a 
certain  voltage,  it  jumps  that  gap  and  goes  to 
groimd  through  the  arrester. 

Q.  Mr.  Gilbert,  by  the  Pellet  type  of  lightning 
arrester  will  you  explain  to  the  Court  and  jury  just 
what  you  mean  and  just  where  it  would  be  located 
with  reference  to  Exhibit  No.  20? 

A.  I  would  not  tell  you  where  they  would  be 
located,  they  could  be  located  in  several  places  and 
still  get  the  same  result.  Your  Pellet  type  arrester 
taps  on  the  line  on  top  and  taps  on  the  ground  on 
the  bottom  on  a  6900  or  what  we  call  a  95.  They 
are  approximately  that  long  (indicating).  They  are 
porcelain  with  copper  oxide  pellets  and  as  the  cur- 
rent goes  through  then  it  breaks  it  and  the  cur- 
rent goes  through  and  it  bleeds  off  excessive  cur- 
rent. 

Q.  But  the  Pellet  type  lightning  arrester  is  not 
located  on  the  ground  at  all  ?  A.     No,  sir. 

Q.     And  it  is  out  of  reach  of  all,  either  qualified 
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or  unqualified  persons,  who  would  be  on  the  ground 

in  the  sub-station? 

A.     It  is  located  up  close  to  the  lines. 

Q.  And  now,  Mr.  Gilbert,  in  this  sub-station  isn't 
it  a  fact  that  the  lines  carrying  energy  into  that 
sub-station  could  have  been  run  over  another  five 
or  six  feet  in  such  a  manner  [283]  that  it  would 
have  eliminated  any  opportunity  of  the  transformer 
being  de-energized  and  not  having  the  lightning  ar- 
resters de-energized? 

Mr.  Anderson:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial  and  speculative;  trying 
to  determine  this  after  the  event  and  not  prior  to 
the  event. 

The  Court:  I  understood  he  testified  as  to  the 
condition  at  that  time,  of  course,  confining  the  evi- 
dence to  that  time  he  may  answer. 

A.     Will  you  re-state  that  question? 

Mr.  Racine:  Will  you  please  read  it,  Mr.  Re- 
porter? (Question  read  by  reporter.) 

A.  If  you  attach  that  on  the  load  side  of  the 
switch, — when  the  swich  would  be  open  then  the 
complete  yard  would  have  been  dead. 

Q.  In  other  words,  if  these  lines,  instead  of  run- 
ning out  here  came  over  here  to  the 

A.    No,  that  is  wrong. 

Q.  Will  you  explain  that  to  the  jury,  Mr.  Gil- 
bert? 

A.  This  line  here  (indicating)  tapped  ahead 
here,  what  we  call  the  line  side  or  toward  the  ener- 
gized power,  had  been  tapped  back  of  this  switch, 
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when  the   switch  was   pulled,   that  complete   yard 

would  have  been  dead.   [284] 

Q.     You  are  referring  to  the  pole-top  switch  % 

A.     To  this  pole-top  switch. 

Q.     Which  is  operated  by  the  arm? 

A.     The  arm  coming  down  here. 

Q.     That  is  different  than  the  disconnects? 

A.  Yes,  when  this  was  open  here  this  is  still 
hot  (indicating)  but  if  these  were  opened  here  then 
this  would  have  been  dead. 

Q.  That  day  out  there  the  pole-top  switch  was 
open?  A.    Yes. 

Q.     But  the  lightning  arresters  were  energized? 

A.     The  disconnect  had  not  been  pulled.  ***** 

Q.  In  your  opinion,  would  one  in  the  exercise 
of  ordinary  care,  [285]  — an  electrician  who  had 
knowledsre  of  the  condition  existing  in  that  sub- 
station  on  that  day,  and  of  the  further  fact  that 
unqualified  persons  were  in  there  from  time  to 
time, — would  an  electrical  person  or  an  electrician 
with  such  knowledge  have  taken  steps  to  prevent 
current  from  coming  into  that  sub-station? 

Mr.  Anderson:  We  object  to  that,  it  is  certainly 
calling  for  a  conclusion  of  the  witness  and  based 
on  something  that  is  not  in  the  record. 

The  Court:    He  may  answer,  he  is  an  expert. 

A.     I  am  not  an  expert. 

The  Court:  The  Court  is  ruling  as  to  that,  Mr. 
Witness,  you  are  not  ruling.  He  is  testifying  here 
as  an  expert,  just  answer  the  question  if  you  can. 

A.     A  qualified  man  should  have  come  into  that 
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yard  to  give  this  man  a  clearance.  That  gate  defi- 
nitely states  there  is  high  voltage  and  that  warned 
him,  the  fence  warned  him.  When  you  open  that 
gate  there  should  be  a  qualified  man  to  tell  this 
man  what  was  dead  and  what  was  not. 

Q.  If  you  had  known  that  an  unqualified  man 
or  men  were  going  into  the  sub-station  with  the 
conditions  that  existed  there  on  November  4,  1950, 
in  your  opinion,  would  a  qualified  electrician  with 
such  knowledge  attempt  to  cut  the  energy  or  to 
take  steps  to  see  that  such  unqualified  persons  were 
not   [286]  in  the  sub-station? 

Mr.  Anderson:  We  object  to  that  as  repetition, 
there  is  no  connection  here  at  all  and  there  is  noth- 
ing to  show  that  the  Railroad  Company  was  in- 
volved in  the  matter  concerning  which  questions 
are  asked. 

The  Court:  I  think  he  has  answered  the  ques- 
tion but  he  can  answer  it  again. 

A.  At  no  time  would  I  send  a  man  into  that 
place  unless  there  was  a  qualified  man  with  him. 

Q.  And  if  you  had  knowledge  that  such  person 
was  in  there  you  would  take  steps  to  see  that  he 
was  protected?  A.    Yes. 

Mr.  Racine :     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Anderson) :  If  the  disconnect 
switch  had  been  pulled  the  station  would  have  been 
safe? 

A.     It  would  have  disconnected  all  of  the  vard. 
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The  Court:  Mr.  Witness,  I  don't  want  you  to 
take  any  offense  at  anything  I  might  have  said  in 
my  ruling,  you  were  qualified  here  as  a  witness  and 
I  simply  indicated  that  you  were  testifying  as  such. 

Mr.  Anderson:  That  is  all.  I  suppose  that  Mr. 
Gilbert  would  like  to  be  excused. 

The  Court:  Unless  there  is  some  reason  [287] 
for  his  staying  he  may  leave  when  he  wants  to. 

Mr.  Anderson:  I  would  like  to  introduce  some 
contracts  that  have  already  been  furnished  to  the 
plaintiffs. 

The  Court:  You  may  have  them  marked  and 
shown  to  counsel. 

Mr.  Anderson:  We  offer  in  evidence  Defend- 
ant's Exhibits  No.  26,  27,  28  and  29. 

Mr.  Davis:  We  don't  have  any  objection  but  I 
want  to  call  the  Court's  attention  to  one  thinsr. 
There  is  a  paragraph  in  Exhibit  No.  26  and  before 
it  was  read,  if  they  intend  to  read  it  to  the  jury, 
I  think  that  would  be  dependent  on  the  Court's  in- 
structions as  to  whether  or  not  it  would  be  proper 
and  whether  or  not  other  instructions  should  be 
given  on  this  matter. 

Mr.  Anderson:  I  meant  to  say  with  reference 
to  Exhibit  No.  26  that  we  offer  the  whole  contract 
except  Sections  No.  13  and  14. 

Mr.  Davis:  We  object  to  that,  if  the  contract  goes 
in,  of  course  it  goes  in  as  a  whole  for  what  it  is 
worth. 

The  Court :  You  may  proceed  and  I  will  rule  on 
this  later. 
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Mr.  Anderson :  I  have  some  exceptions  with  ref- 
erence to  some  of  the  other  exhibits.  Exhibit  No.  27 
is  [288]  offered  for  all  purposes.  Exhibit  No.  28, 
all  of  the  contract  except  the  description  of  the 
land,  commencing  on  Page  1  and  referred  to  as  Ex- 
hibit A,  excepting  also  Sections  8,  10  and  11.  With 
reference  to  Exhibit  29,  that  is  offered  for  all  pur- 
poses. 

Mr.  Davis:  Our  position  is  this,  we  have  no 
objection  to  these  exhibits  but  they  cannot  pick  out 
any  certain  portions  of  the  exhibits  and  say  they 
are  offered  for  all  purposes  and  other  portions  not 
offered  at  all,  and  some  portions  limited,  if  they 
go  in  at  all  they  should  go  in  for  all  purposes, 
otherwise  we  object  to  them  as  incompetent,  irrel- 
evant and  immaterial. 

Mr.  Casterlin:  Counsel's  position  would  be  right 
if  this  was  a  suit  on  a  contract.  This  action  is  not 
on  a  contract  and  there  are  certain  matters  that 
are  admissible  as  evidence  and  others  that  are  not 
admissible  and  that  is  the  distinction  that  we  make. 

The  Court:  It  is  rather  unusual  to  introduce  a 
writing  and  then  to  read  one  paragraph  in  and  leave 
out  another  paragraph.  I  will  admit  the  exhibits  ex- 
cept for  one  matter  that  Mr.  Davis  asks  to  have 
read, — I  will  admit  them  and  then  I  will  permit 
counsel  for  the  defendants,  or  rather  for  the  plain- 
tiffs, if  they  wish  to  offer  the  entire  contract. 

Mr.  Anderson:  You  mean  as  to  all  of  the  [289] 
exhibits,  your  Honor. 

The  Court:  I  am  going  to  withdraw  that  ruling 
that  I  just  made  and  I  am  going  to  take  a  little 


LdVerl  and  Joleen  Johnson,  et  al.  249 

time  because  I  want  to  look  into  this.  Of  course, 
you  understand  you  gentlemen  can  make  mistakes 
and  they  don't  amount  to  a  great  deal  but  mine  are 
quite  serious  in  the  record. 

Mr.  Anderson:  I  won't  undertake  to  read  them 
at  this  time. 

The  Court:  No,  it  would  be  well  to  pass  those 
exhibits  now  and  I  will  rule  whether  I  will  permit 
them  to  be  admitted  or  not. 

Mr.  Anderson:  As  I  understand  it,  there  is  no 
objection  to  Exhibit  No.  27  and  29. 

The  Court:  That  doesn't  make  any  difference  at 
this  time,  I  am  not  admitting  any  of  them  now 
until  I  look  them  over  and  then  I  will  rule  on  all 
of  them,  I  take  it  if  I  sustain  the  objection  Mr. 
Davis  has  made  to  the  one  exhibit  then  it  will  be 
up  to  you  to  decide  whether  you  want  to  offer  all 
of  the  exhibit  or  not. 

Mr.  Anderson:  I  take  it  if  your  Honor,  when 
he  has  considered  these  matters  if  they  are  admitted 
they  will  be  read  to  the  jury  or  may  be  read  at  that 
time. 

The  Court:     That  is  right.  [290] 

HAROLD  R.  ARTER 

being  called  as  a  witness  by  the  defendant,  after 
being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Anderson) :    Will  you  please  state 
your  name?  A.    Harold  R.  Arter. 

Q.     Where  do  you  reside,  Mr.  Arter*? 
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A.     1921  16th  Avenue,  San  Francisco,  California. 

Q.    By  whom  are  you  employed? 

A.    By  the  Pacific  Fruit  Express  Company. 

Q.  How  long  have  you  been  in  the  service  of  the 
Pacific  Fruit  Express  Company? 

A.     About  34  and  a  half  years. 

Q.     In  what  capacity? 

A.  Well,  for  31  years  as  chief  of  the  department 
of  disbursements. 

Q.  What  do  you  mean  by  department  of  dis- 
bursements, is  that  in  the  accounting  department? 

A.     That  is  correct. 


Q 

A 

Q 

A 

Q 

A 

Q 


And  what  job  do  you  hold  now? 

Chief  clerk. 

Of  what? 

The  disbursements  accounts  bureau. 

For  the  Pacific  Fruit  Express  Company? 

That  is  correct. 

As  such,  do  you  have  under  your  charge  and 
control  the  records  pei-taining  to  the  accounts  which 
have  to  do  with,  let  us  say,  physical  property  of  the 
Pacific  Fruit  Express  Company  in  Pocatello,  such 
as  the  sub-station?  A.    I  have. 

Q.  Mr.  Arter,  I  show  you  what  has  been  marked 
for  identification  as  Defendant's  Exhibit  No.  30, 
will  you  state  what  that  is,  please? 

A.  That  is  the  estimated  cost  to  construct  a 
power  station  and  transmission  line  for  taking 
power  imder  combined  load  with  the  Oregon  Short 
Line  Railroad  Company. 

Q.     At  Pocatello?  A.    Yes,  sir. 
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Q.    Just  what  is  the  date  of  that? 

A.    January  12,  1925. 

Q.  Is  that  a  record  that  is  in  your  custody  and 
control  and  kept  in  the  usual  course  of  business  ? 

A.    Yes. 

Mr.  Anderson :  We  offer  in  evidence  Defendant's 
Exhibit  No.  30. 

The  Court:     Is  there  any  objection? 

Mr.  Davis:    We  have  no  objection. 

The  Court:     It  may  be  admitted. 

Q.  Now,  Mr.  Arter,  I  show  you  what  has  been 
marked  as  Defendant's  [292]  Exhibit  No.  31  for 
identification,  will  you  state  briefly  what  that  is? 

A.  This  is  an  abstract  of  the  actual  cost  of  the 
work  that  I  just  explained. 

Q.  The  amount  that  was  paid  as  to  the  other 
exhibit,  is  that  what  you  mean? 

A.    Work  order,  pertaining  to  the  work  order. 

Q.  What  is  the  exhibit,  does  it  have  any  refer- 
ence to  Exhibit  No.  30? 

A.    Yes,  it  does. 

Q.     And  what  is  that? 

A.     This  is  the  actual  cost. 

Q.  This  is  the  actual  cost  rather  than  an  esti- 
mate? 

A.  That  is  right,  the  other  is  an  estimate,  a  work 
order,  and  this  is  the  actual  cost  for  that  work. 

Q.     Does  that  have  a  date  on  it? 

A.    No,  it  doesn't. 

Q.     I  notice  in  the  left  hand  corner,  Mr.  Arter 
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A.    Yes,  it  says  "Completion  report  164,  June 

17,  1926". 

Q.  And  does  it  have  an  account  number  ahead 
of  the  abstract  of  items,  does  that  have  an  account 
number?  A.    Yes,  208. 

Mr.  Anderson:  I  mil  offer  Defendant's  Exhibit 
No.  31  in  evidence  at  this  time. 

Mr.  Davis:    We  have  no  objection.  [293] 

The  Court :     It  may  be  admitted. 

Q.  Mr.  Arter,  with  reference  to  Exhibit  No.  31, 
what  do  the  items  in  the  abstract  there  represent, 
what  does  that  represent? 

A.  This  represents  charges  from  the  Union  Pa- 
cific for  performing  this  work  for  us. 

Q.  And  paid  by  the  Pacific  Fruit  Express  Com- 
pany ?  A.    Yes. 

Q.  Does  that  record  indicate  or  can  you  tell  me 
if  the  Pacific  Fruit  Express  Company  paid  the 
Oregon  Short  Line  Railroad  Company  for  the  full 
cost  of  the  work  shown  on  Exhibit  No.  30.  I  am 
speaking  now  of  the  sub-station  and  the  installation 
of  the  transmission  lines. 

A.  That  is  right,  they  are  all  Oregon  Short  Line 
bills. 

Q.  Mr.  Arter,  I  show  you  what  has  been  marked 
for  identification  as  Defendant's  Exhibit  No.  32,  will 
you  tell  me  what  that  is,  please  ? 

A.  This  is  a  completion  report  of  the  actual  cost 
of  the  construction  of  the  power  station  at  Poca- 
tello. 

Q.    Will  you  tell  me  which  document  is  made 
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first,— is  Exhibit  No.  31  or  Exhibit  No.  32  made 

first '^  A.    Exhibit  No.  31. 

Q.     That  is  made  first  ■? 

A.  Yes,  this  is  an  abstract  of  the  actual  cost  as 
they  go  into  the  accounts.  [294] 

Q.    Exhibit  No.  32  is  made  after  thaf? 

A.    Yes,  sir. 

Mr.  Anderson:  We  offer  Exhibit  No.  32  in  evi- 
dence. 

A.     This  also  balances  with  Exhibit  No.  31. 

Mr.  Davis :    We  have  no  objection  to  the  exhibit. 

The  Court:     It  may  be  admitted. 

Q.  Mr.  Arter,  I  show  you  what  has  been  marked 
for  identification  as  Defendant's  Exhibit  No.  33,  can 
you  tell  me  what  that  is*? 

A.  This  is  a  billing  from  the  Union  Pacific  Rail- 
road Company  against  the  Pacific  Fruit  Express 
Company  for  electrical  work  done  for  our  account 
in  October  of  1948. 

Mr.  Anderson:  We  offer  in  evidence  Exhibit 
No.  33. 

A.  I  might  say  that  there  is  an  additional  bill 
on  this. 

Mr.  Anderson:  We  offer  Exhibit  No.  33  in  evi- 
dence, if  the  Court  please. 

Mr.  Davis:    May  I  ask  a  question  on  this? 

The  Court:    Yes,  you  may. 

Q.  (By  Mr.  Davis) :  This  Exhibit  No.  33,  that 
has  nothing  to  do  with  the  construction  of  the  sub- 
station and  the  power  lines  but  is  for  services  ren- 
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dered  in  connection  with  the  ice  crusher  and  the 

ice  dock? 

A.  It  is  my  understanding  that  it  has  to  do  with 
the  sub-station.  [295] 

Q.     That  it  has  to  do  with  the  sub-station? 

A.     That  is  my  understanding. 

Mr.  Davis:    Is  that  counsel's  understanding? 

Mr.  Anderson:    No,  frankly  it  is  not. 

Mr.  Davis:  With  that  understanding,  we  have 
no  objection. 

The  Court:  If  counsel  has  a  different  opinion 
than  the  witness  concerning  this  exhibit  I  think 
it  should  be  clarified,  there  is  no  use  putting  in  an 
exhibit  here  on  which  there  are  different  under- 
standings between  counsel  and  the  witness. 

A.     What  was  your  question,  sir? 

The  Court :  Maybe  you  can  clarify  that,  Mr.  An- 
derson. 

Q.  Exhibit  No.  33,  Mr.  Aii;er,  refers  to  expenses 
in  connection  with  electrical  installation  and  serv- 
ices to  ice  crusher  and  ice  dock, — ^you  don't  under- 
stand that  has  any  relation  to  the  sub-station? 

A.    Well,  it  was  electrical  work  as  far  as  I  know. 

Mr.  Anderson:  That  is  right,  and  that  is  the 
purpose  of  this,  to  show  that  the  Railroad  Com- 
pany does  do  some  work,  electrical  work  for  the 
Pacific  Fruit  Express ;  that  is  all  this  is  offered  for, 
that  is  the  purpose  of  it. 

Mr.  Davis:  With  that  understanding,  we  [296] 
have  no  objection  to  it. 

The  Court :    It  may  be  admitted. 
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Q.  Mr.  Arter,  I  show  you  Exhibit  No.  34  marked 
for  identification,  is  that  the  additional  bill  that 
you  referred  to  in  connection  with  Exhibit  No.  33? 

A.    Yes,  sir. 

Mr.  Anderson:  We  offer  Defendant's  Exhibit 
No.  34  in  evidence. 

Mr.  Davis:     We  have  r^o  objection. 

The  Court:     It  may  be  admitted. 

Mr.  Anderson :  I  take  it  that  I  should  read  these 
to  the  jury. 

The  Court:  I  suppose  that  they  could  be  read 
easier  to  the  jury  than  handing  them  to  the  jury.  I 
think  we  will  take  a  recess  before  going  into  that, 
Mr.  Anderson,  and  in  regard  to  Exhibits  26,  27,  28, 
and  29,  I  find  that  Exhibits  27  and  29  are  not  com- 
plete without  Exhibits  26  and  28.  In  other  words, 
if  I  admit  the  two  and  there  does  not  seem  to  be 
any  objection  to  No.  27  and  29, — they  would  not  be 
complete  without  the  other  exhibits. 

Mr.  Anderson:    That  is  correct. 

The  Court:  The  question  confronting  the  Court 
is  whether  a  contract,  that  is  any  part  of  this  con- 
tract should  be  admitted  which  are  offered,  unless 
they  are  all  admitted  in  full.  As  I  say,  the  first  two 
refer  to  [297]  the  other  two,  that  is,  the  two  that 
are  not  objected  to  refer  to  the  other  two,  and  to 
make  them  a  part  of  the  contract  seems  to  be  the 
purpose.  I  wish  counsel  would  go  into  this  ques- 
tion a  little  and  if  you  have  any  authorities  that 
you  would  like  to  give  the  Court  to  the  effect  that  I 
can  admit  them  in  part  without  admitting  all  of 
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them  I  wdll  be  glad  to  have  the  authorities  and  I 
will  do  some  work  on  that  myself.  I  admit  that  this 
question  that  I  have  has  not  been  before  me  where 
a  pai-t  of  an  instrument  is  offered  without  all  of 

it, 

Mr.  Anderson:    1  have  no  authorities  but  as 

your  Honor  has  observed  in  going  through  these 
there  are  a  number  of  things  in  the  contract  that 
have  no  relation  to  the  issues  in  this  case,  there  are 
bound  to  be  such  where  you  have  contracts  but 
there  are  parts  that  are  relevant  and  it  occurred 
to  me  that  they  should  not  be  offered,  that  is,  the 
parts  that  are  not  relevant. 

The  Court:  Well,  I  will  have  to  study  it,  as  far 
as  I  can  see  now  I  see  no  reason  for  offering  it  at 
all  for  any  purpose,  any  part  of  it,  however,  if  it  is 
going  to  be  offered  in  part,  I  will  have  to  be  very 
careful  as  to  what  part  is  offered  and  what  part  is 
not.  It  doesn't  seem  to  me  that  the  contract  as  of- 
fered is  intelligible,  if  the  jury  was  to  have  this 
now  they  would  not  know  what  it  meant  because  it 
refers  to  a  portion  that  [298]  would  not  be  in  evi- 
dence. I  wish  counsel  for  both  sides  would  go  into 
this  and  advise  the  court  as  to  any  authorities  they 
may  have.  We  will  recess  at  this  time  for  15  min- 
utes. 

November  24,  1953,  11:20  o'clock  a.m. 

Mr.  Davis:  I  call  your  Honor's  attention  to  the 
fact  that  these  exhibits  are  based  upon  the  arrange- 
ment or  the  understanding  or  the  theory  that  the 
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exhibits  that  have  not  been  offered  in  evidence  refer 
to  and  this  witness  is  being  questioned  on  the  theory 
that  the  exhibit  is  before  the  jury  and  that  would  be 
the  only  basis  for  this,  that  they  are  operating 
under  this  Exhibit  No.  26. 

The  Court :  If  these  are  tied  in  with  that  exhibit, 
this  matter  is  going  to  get  rather  complicated  right 
soon. 

Mr.  Anderson:     They  certainly  are,  that  is, 

The  Court:    ^You  don't  need  to  read  those  to 

the  jury  at  this  time.  Do  you  want  to  cross  examine 
this  witness? 

Mr.  Davis :  I  didn't  know  whether  Mr.  Anderson 
was  through. 

Mr.  Anderson:    I  have  another  question. 

The  Court:  Very  well,  you  may  proceed.  [299] 
Maybe  I  better  look  at  those  right  now,  it  will  only 
take  a  few  minutes. 

Mr.  Anderson :  Exhibit  30,  31,  and  32  do  relate  to 
the  construction  contract  which  is  Exhibit  No.  26. 

The  Court:  Read  the  other  exhibit  then,  they 
are  admitted, — these  are  admitted  but  in  view  of  the 
question  raised  the  ruling  admitting  No.  30,  31  and 
32  will  be  withdrawn  and  I  will  rule  on  it  later. 

Mr.  Anderson:  Now,  may  I  read  these  to  the 
jury? 

The  Court :    Yes,  you  may  go  ahead. 

Mr.  Anderson:  Exhibit  33:  "Pacific  Fruit  Ex- 
press Company,  116  New  Montgomery  Street,  San 
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Francisco  5,  California.  Form  520,  Form  601,  Audit 
No.  86325.  Voucher  Blank,  Bill  38480433  Month's 
Account  12-48.  J.  F.  Department  No.  8732,  Date 
Made  January  3,  1949.  To  Union  Pacific  Railroad 
Company  Debtor.  Make  checks  payable  to  Union 
Pacific  Railroad  Company  and  address  all  remit- 
tances to  the  Assistant  Treasurer,  Omaha  2,  Ne- 
braska. For  expenses  incurred,  your  company  for 
electrical  installation  services  to  ice  crusher  and  ice 
dock  at  Pocatello,  Idaho,  during  the  month  of  Oc- 
tober, 1948.  Payroll  53-1  and  2  electrical  road  Gang 
No.  2  and  No.  3.  Installation  services,  16  hours  at 
$1.44  per  hour,  23.04;  80  hours  at  1.39  per  hour, 
111.20;  [300]  96  hours  at  $1.16  per  hour,  111.36. 
Total  245.60.  Vacation  allowance  3%  on  $245.60, 
$7.37;  RRR  and  UI  tax  6.25%  on  $252.97,  $15.81; 
Supervision  10%  on  $245.60,  $24.56;  Personal  ex- 
penses, electrical  road  gang :  Voucher  E  758544  Wil- 
liam R.  Bevans,  $27.00;  Voucher  E  758546  George 
A.  Bailey,  $15.05 ;  Voucher  E  756478  Ray  Roberts, 
$4.10;  Voucher  E  756486  Wilford  G.  Averett, 
$23.85 ;  Voucher  E  754984  Auburn  C.  Taylor,  $15.10; 
Voucher  E  754988  Clyde  W.  Casper,  $16.90.  Total 
$102.00.  Form  502-1  Material  used  December  1948 
accounts;  710  pounds  No.  6  Triple  Braid  W.  P. 
Wire  at  36  cents  a  pound,  $255.60.  Freight  charges, 
Omaha,  Nebraska,  to  Pocatello,  Idaho,  710  pounds 
at  $1.45  per  hundred,  $10.30;  Material  store  ex- 
pense 6.50  per  cent  on  $265.90,  $17.28 ;  Superinten- 
dence 5  per  cent  on  $283.18,  $14.16 ;  Federal  trans- 
portation  tax    3   per   cent   on   $10.30,    $.31.    Total 
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$692.99".  Then  there  is  a  stamp,  in  fact  several 
stamps  I  will  read:  "Paid  journal  voucher  month 
of  January,  1949".  Another:  ''Add  bill  notation 
made  on  all  records  affected  A21974;  11-49".  And 
that  has  a  signature,  "I.  S.  Briggs."  Another  stamp 
''Paid  reciprocal  agreement  debited  account,  bills 
payable  voucher  prior  to  approval  month  cleared, 
January,  1949.  Included  in  settlement  for  month  of 
January,  1949.  For  further  information  address  Of- 
ficer of  General  and  Station  Accounts,  UPRR  Com- 
pany, Omaha  2,  Nebraska." 

Mr.  Davis:  If  the  Court  please,  we  have  [301] 
no  objection  to  their  reading  these  exhibits  but  you 
will  notice  that  they  tie  into  these  other  agreements 
and  I  think  it  is  rather  confusing. 

Mr.  Anderson:  I  don't  see  where  they  tie  in 
at  all. 

The  Court:  I  sort  of  agree  that  they  all  come 
under  the  same  heading.  It  seems  to  me  that  the 
time  taken  here,  this  could  be  fully  covered  by 
stipulation  between  the  parties.  Of  course,  counsel 
have  their  own  theory  but  I  cannot  see  where  any 
of  these  exhibits  which  I  have  read  are  material  to 
the  issues  as  they  are  being  presented, — then  I  am 
wondering,  in  view  of  the  fact  that  these  exhibits 
are  admitted,  and  the  jury  will  have  them  for  their 
consideration,  that  is,  if  they  are  admitted,  if  it 
would  save  a  great  deal  of  time  if  you  would  just 
state  what  they  are  and  not  read  them  entirely  to 
the  jury,  I  will  let  you  finish  reading  that  one,  the 
Exhibit  34,  I  believe  it  is.  I  believe  that  I  will  just 
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let  you  finish  reading  those  exhibits,  Mr.  Anderson. 
Mr.  Anderson :  Very  well,  this  is  Exhibit  No.  34 : 
"Pacific  Fruit  Express  Company,  116  New  Mont- 
gomery Street,  San  Francisco  5,  California.  Bill 
No.  1775."  Then  there  is  a  stamped  number,  * '423688 
Month's  Account  October,  1949.  J.  F.  Department 
No.  6506,  Audit  No.  21974.  Date  made,  November 
7,  1949.  To  Union  Pacific  Railroad  Company  [302] 
Debtor.  Make  checks  payable  to  Union  Pacific  Rail- 
road Company  and  address  all  remittances  to  the 
Assistant  Treasurer,  Omaha  2,  Nebraska.  For  ex- 
penses incurred  in  connection  with  electrical  instal- 
lation service  to  ice  crusher  and  ice  dock  at  Poca- 
tello,  Idaho,  in  addition  to  those  included  in  bill 
collectible  J.  F.  8732  Audit  No.  384804  of  January 
3,  1949."  That  is  Exhibit  No.  33.  "Labor:  P.  R. 
53-2  electrical  road  gang  4-25,  8  hours.  4-26,  8  hours, 
4-27,  8  hours,  total  24  hours  at  $1.51,  total  36.24. 
Supervision, — 10  per  cent  on  $36.24,  $3.62;  Vaca- 
tion allowance,— 3  per  cent  on  $36.24,  $1.09;  RRR 
and  UI  taxes,— 6  per  cent  on  $37.33,  $2.24;  Mate- 
rial,—Form  502-1  No.  404,  April,  1949,  1  each  CMS- 
325,  Meter  base  at  $2.55  each,  $2.55;  Form  502-1 
No.  544  May,  1949,  1  each  3  phase,  25  ampere,  440 
volt  meter  at  $33.10  each,  $33.10,  total  $35.65; 
Freight  charges,  Omaha,  Nebraska,  to  Pocatello, 
Idaho,  15  pounds  at  $5.12  per  hundred,  77  cents; 
Material  store  expense, — 7%  per  cent  on  $36.42, 
total  $2.73 ;  Superintendence, — 5  per  cent  on  $39.15, 
$1.96;  Federal  transportation  tax, — 3  per  cent  on 
77    cents,    two    cents,    total    $84.32.    Paid    journal 
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voucher  month  of  November,  1949.  Checked  by  V. 
M.  November  15,  1949.  Paid,  reciprocal  agreement, 
debited  account,  bills  payable.  Vouchered  prior  to 
approval,  month  cleared  December,  1949.  A  and  33 
1776.  Notation  made  on  all  records  affected.  A86325. 
A91701,  [303]  I.  S.  Briggs.  Included  in  settlement 
for  month  of  November,  1949.  For  further  infor- 
mation address  Auditor  of  General  and  Station  Ac- 
counts, UPRR  Company,  Omaha  2,  Nebraska." 

The  Court:  I  am  going  to  admit  Exhibits  30,  31, 
and  32.  I  cannot  see  any  reason  for  it  but  I  am 
going  to  admit  them.  I  am  wondering  if  it  is  neces- 
sary to  read  every  bit  of  the  exhibits  to  the  jury, — 
I  merely  ask  this  in  the  interest  of  time. 

Mr.  Anderson :  If  it  is  agreeable  with  counsel  that 
we  may  read  them  at  any  time  and  in  whole  or  in 
part 

The  Court:  1  don't  imagine  that  is  agree- 
able with  them  because  they  have  already  objected 
to  the  admission  of  the  exhibits. 

Mr.  Davis:  We  did  not  object  to  the  exhibits  but 
I  did  call  attention  to  the  fact  that  they  referred 
and  were  more  or  less  connected  with  the  other 
exhibits.  He  can  read  them  all  or  in  part  as  he 
sees  fit,  it  is  a  combined  proposition  between  the 
two  to  save  money. 

The  Court :  The  only  thing  that  bothers  the  Court 
is  if  we  should  get  a  part  of  these  and  not  all  if  it 
would  be  confusing.  But  according  to  this  stipula- 
tion or  agreement  now  you  can  read  them  all  or  a 
part  at  any  time,  now  or  during  the  argument  or 
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later  during  the  trial.  They  are  admitted,  however. 

Mr.  Anderson :  I  will  refrain  from  reading  [304] 
them  now  and  I  will  read  them  later.  I  think,  with 
the  Court's  permission  I  will  read  a  part  of  them 
now. 

The  Court:     You  go  right  ahead. 

Mr.  Anderson:  This  is  Exhibit  No.  30:  "Form 
30.  Owner,  Pacific  Fruit  Express  Company;  oper- 
ated by  Pacific  Fruit  Express  Company.  A  and  B 
310,  E1775.  General  Manager's  No.  A  and  B  310. 
Office  of  Assistant  General  Manager,  San  Francisco, 
January  12,  1952, " 

The  Court:  I  was  just  thinking  of  the  objection, 
you  say  1952,  that  is  after  the  date  of  the  acci- 
dent,  

Mr.  Anderson:  Did  I  say  '52,  I  meant  to  say 
1925.  "January  12,  1925.  Authority  for  expendi- 
ture of  $7608.00  is  requested  for  the  purpose  of 
blank  to  the  property  as  follows:  Sub-station  loca- 
tion, Pocatello,  Idaho.  Mile  post  No.,  blank,  de- 
scription of  project:  Construction  of  power,  sub- 
station and  transmission  line  necessary  for  taking 
power  under  combined  load  with  the  Oregon  Short 
Line  Railroad  Company.  Recommendations:  The 
Idaho  Power  Company  were  recently  granted  an 
increase  in  power  rates,  which  would  result  in  an 
increase  of  about  $2670.00  per  year  in  power  cost 
at  Pocatello.  It  is  proposed  to  combine  the  power 
load  of  PFE  with  that  of  the  railroad,  in  which 
event  the  PFE  would  be  able  to  purchase  its  elec- 
tric energy  at  about  $.009  per  kilowatt-hour  which 
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[305]  would  result  in  an  estimated  saving  to  us 
of  over  $6,000.00  per  year  or  about  80  per  cent  of 
the  additional  investment.  This  saving  will  be  fur- 
ther increased  on  completion  of  the  contemplated 
car  shop  facilities  with  corresponding  increase  in 
power  consumption.  Detail  estimate  attached  is 
based  on  estimated  figures  submitted  by  the  Rail- 
road Company  as  the  work  is  to  be  performed  by 
them  as  they  have  full  equipment  for  handling  this 
type  of  work.  No  provision  was  made  in  1925 
budget  for  this  work  as  the  matter  was  subject  of 
considerable  correspondence  and  was  overlooked. 
This  document  ratified  by  Board  of  Directors.  Date 
2-21-25  AFE  four."  Following  that  is  a  list  of  esti- 
mated expenses,  such  as  engineering,  supervision, 
electrical  lines,  sub-station,  construction,  material 
and  other  expenditures.  Exhibit  No.  31  is  an  ab- 
stract of  bills,  it  says:  "Construction  of  power  sub- 
station and  transmission  line  necessary  for  taking 
power  under  combined  load  with  short  line  RR 
Company.  A-B-310-Pocatello.  Account  No.  201  en- 
gineering". In  red  ' '$65.00  and  in  the  next  column 
$65.00.  Account  No.  215  MSE  unapplied  con- 
struction M  &  S"  in  red  ''$174.00.  Unloading  and 
handling  account  No.  216-4"  in  red  "$174.00  and 
$96.00.  Account  No.  208  electric  lines"  in  red  fig- 
ures "$7,273.00;  $835.00;  $5,943.00;  $94.50 ;  $400.50." 
The  firwst  three  of  those  figures  I  read  were  under 
the  heading  sub-station  and  the  last  two  under  the 
[306]  heading  power  lines.  Then  follows:  "Audit  No. 
38988   OSL  Railroad   Company  contract   $4298.64, 
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under  sub-station  $4004.60,  under  power  line 
$294.04.  Audit  No.  36036  OSL  Railroad  Company 
contract  $289.50,  under  sub-station  $289.50.  Audit 
No.  32024  OSL  Railroad  Company  contract  $43.88, 
under  sub-station  $43.88.  Audit  No.  41745  OSL 
Railroad  Company  contract  $1981.67,  under  sub- 
station $1844.03,  under  power  line  $137.64;  Audit 
No.  44815  OSL  Railroad  Company  contract  $168.37, 
imder  sub-station  $168.37,  and  then  in  red  ink  B-C 
OSL  refund  on  Audit  No.  38988  $350.15;  under 
sub-station  $350.15.  Totals  February  1,  1926, 
$6,431.91,  under  power  lines  $431.68,  Audit  No. 
50617  OSL  Railroad  Company  contract  $55.23, 
under  sub-station  $55.23.  Total  March  25-26,  $6,- 
487.14,  under  sub-station  $6,055.46,  under  power 
line  $431.68.  July,  1926,  in  red  B-C  7-20-26  OSL 
refund  $14.15,  under  sub-station  $14.15.  Audit  No. 
63701  OSL  Company  $3.13,  under  sub-station 
$3.13."  Exhibit  No.  32  is  entitled  Form  No.  8837  BV 
Exhibit  C.  I  will  read  this  in  part  and  it  says: 
"GMO  A  and  B  310-Pocatello.  Name  of  Carrier 
Pacific  Fruit  Express  Company.  Owner  Pacific 
Fruit  Express  Company.  Completion  report  No. 
164.  Operating  Company  Pacific  Fruit  Express 
Company.  Work  performed  by  Oregon  Short  Line 
Railroad  Company.  Roadway  Completion  [307]  Re- 
port. AFE  No.  4  date  February  21-1925,  Sheet 
No.  1  of  one  sheet.  General  account  one,  road,  and 
general  account  three,  general  expenditures.  Loca- 
tion of  project.  State,  Idaho.  Station,  Pocatello. 
Work  begun  March,  1925.  Project  completed  Sep- 
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tember  30,  1925;  turned  over  to  operation  Septem- 
ber 30,  1925.  Description  of  project:  Construction 
of  power,  sub-station  and  transmission  line  neces- 
sary for  taking  power  under  combined  load  with 
the  Oregon  Short  Line  Railroad  Company.  Cost 
borne  by  Pacific  Fruit  Express  Company  100  per 
cent.  Investment  in  physical  property  ice  manu- 
facturing plants,  Pocatello.  Account  No.  208  power 
lines  cost  $6044.44  power  sub-station ;  $431.68  power 
lines;  total  $6476.12." 

Q.  Mr.  Arter,  just  by  way  of  clarification  on 
Exhibit  No.  33  and  34  which  I  have  read,  what  does 
the  term  RRR  and  UI  tax  6.25  per  cent,  what 
does  that  relate  to? 

A.  That  is  Railroad  Retirement  and  Railroad 
Unemployment  Insurance  tax. 

Q.    Who  pays  that  tax? 

A.     The  carrier  who  incurs  the  labor. 

Q.    Meaning  the  Pacific  Fruit  Express? 

A.  The  Union  Pacific  in  this  case,  performing 
the  labor  and  incurring  the  tax  and  rebilling  the 
Pacific  Fruit  Express  and  then  allowing  it  back 
to  the  Federal  government. 

Q.  In  other  words,  the  charge  is  made  on  the 
basis  of  the  [308]  payroll  and  then  they  charge  you 
the  same  as  the  payroll  charges'? 

A.     That  is  correct. 

Q.  On  Exhibit  No.  30,  can  you  tell  me  what 
A  and  B-310  indicate? 

A.  That  is  our  A  and  B  number  so  that  we  can 
identify  it  through  the  documents. 
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Q.    As  it  related  to  the  sub-station? 

A.  That  is  it,  to  identify  it  with  any  particular 
work,  we  have  numerous  work  orders  and  work 
order  authorities  and  we  have  to  number  them. 

Q.  Mr.  Arter,  can  you  tell  me  whether  or  not 
the  Pacific  Fruit  Express  sub-station  and  transmis- 
sion line  is  carried  in  the  Pacific  Fruit  Express 
Capital  or  investment  account? 

A.     That  is  correct. 

Q.  And  by  capital  investment  account,  what  does 
that  mean? 

A.  Anything  that  you  have  invested  in  fixed  im- 
provements. 

Q.    You  mean  ownership? 

A.  Yes,  and  in  fact  I  may  say  that  the  roadway 
completion  report  8837  shows  that.  That  is  evidence 
that  it  went  through  the  investment  account. 

Q.    And  that  is  Exhibit  No.  32? 

A.     If  my  memory  is  right,  yes,  sir. 

Mr.  Anderson:    That's  all.  [309] 

Cross  Examination 

Q.  (By  Mr.  Davis)  :  Now,  Mr.  Arter,  can  you 
tell  me  by  any  chance  if  the  ground,  the  land  upon 
which  this  sub-station  was  erected  is  carried  in  the 
capital  account  of  the  Pacific  Fruit  Express  Com- 
pany? A.     The  land,  you  say? 

Q.    Yes. 

A.     I  cannot  tell  without  looking  at  the  record. 

Q.  Well,  you  have  looked  up  the  record  to  tes- 
tify here,  you  looked  it  up  to  see,  did  you  not? 
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A.  I  have  testified  only  about  fixed  improve- 
ments. 

Q.  Well,  do  you  or  don't  you  know  that  that 
land  is  not  carried  in  the  capital  account  of  the 
Pacific  Fruit  Express? 

A.     I  can  say  that  I  wouldn't  know. 

Q.  And  don't  you  know  that  it  is  carried  in  the 
capital  account  of  either  the  Oregon  Short  Line 
Railroad  or  the  Union  Pacific  Railroad  Company  1 

A.  It  would  have  to  be  carried  in  either  one  or 
the  other  but  as  far  as  the  PFE  is  concerned  I 
cannot  say  until  I  look  at  the  record. 

Q.  You  came,  did  you  not,  to  testify  as  to  what, 
with  reference  to  this  property  in  Pocatello  and 
with  reference  to  this  sub-station,  as  to  what  prop- 
erty was  carried  in  the  capital  account  and  assets 
of  the  Pacific  Fruit  Express,  did  you  [310]  not? 

A.     I  have  only  testified 

The  Court:  Now,  just  answer  the  question,  you 
can  answer  that. 

A.    May  I  have  the  question  again? 

(Question  read  by  reporter.) 

A.  My  testimony  was  as  far  as  fixed  improve- 
ments were  concerned. 

Q.    Do  you  know  about  the  real  estate? 

A.  Not  unless  I  looked  at  the  record,  we  have 
numerous  leases. 

Q.    Well,  do  you  have  the  record  here  ? 

A.    Do  you  have  the  record,  Mr.  Anderson? 

The  Court:     Now,  Mr.  Witness,  you  are  on  the 
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witness  stand.  However,  maybe  Mr.  Anderson  can 

answer  it. 

Mr.  Anderson:  I  will  say  this,  that  it  is  on 
leased  property  and  it  would  be  in  the  capital  ac- 
count of  either  one  of  the  Railroad  Companies  and 
not  of  the  Pacific  Fruit  Express  Company,  that  is 
the  land. 

Mr.  Davis:    And  that  it  always  has  been. 

Mr.  Anderson:     I  think  that  is  right. 

Q.  Mr.  Arter,  Avhat  is  your  position  with  the 
Pacific  Fruit  Express? 

A.  Chief  Clerk  of  the  Disbursement  Depart- 
ment. 

Q.  How  long  have  you  been  with  the  Pacific 
Fruit  Express? 

A.  I  joined  the  Pacific  Fruit  Express  Company 
on  May  6,  1919.  [311] 

Q.  And  these  exhibits  that  you  have  identified, 
you  are  familiar  with  those,  and  they  are  in  your 
custody?  A.     That  is  correct. 

Q.  Mr.  Arter,  I  refer  now  to  Exhibit  No.  30 
which  has  to  do  with  the  construction  of  the  power 
sub-station  and  transmission  line, — you  have  it  in 
mind  what  I  am  talking  about? 

A.    Yes,  sir. 

Q.    If  you  don't  you  can  ask  for  the  exhibit? 

A.    Yes,  sir. 

Q.  Now,  Mr.  Arter,  the  fact  is  that  as  a  book- 
keeping proposition  and  to  save  the  Pacific  Fruit 
Express  Company  $6,000.00  a  year  the  Pacific  Fruit 
Express  Company  and  the  Railroad  entered  into 
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an  arrangement  to  get  a  combined  power  rate  and 

operate  that  line  as  a  combined  proposition,  didn't 

they? 

A.  That  is  an  operating  question  and  I  have  no 
jurisdiction  over  it  whatever,  I  am  testifying  only 
as  to  the  accounting  records. 

Q.     Do  you  want  to  look  at  this  exhibit  again? 

A.  I  know  what  it  is,  it  is  the  estimated  cost  of 
that  project. 

Q.  And  you  as  Chief  Accountant  and  having 
been  with  the  company  since  1919,  can  you  answer 
the  question  that  I  asked  you  a  moment  ago? 

Mr.  Anderson:  I  think  the  exhibit  is  the  [312] 
best  evidence. 

The  Court:    He  may  answer. 

A.     You  mean  about  the  saving  in  labor? 

Mr.  Davis :  Is  it  very  difficult  to  read  that  ques- 
tion again,  Mr.  Reporter? 

(Question  read  by  reporter.) 

Q.  Now  then,  in  reefrence  to  the  question  just 
road  to  you,  regardless  of  jurisdiction,  I  want  to 
know  if  it  is  not  a  fact  that  they  combined  in  the 
operation  of  that  line  for  the  purpose  of  saving 
the  Pacific  Fruit  Express  Company  some  $6,000.00 
a  year?  A.    I  cannot  answer  that. 

Q.    You  can't  answer  that?  A.     No,  sir. 

The  Court :  Mr.  Davis,  may  I  interrupt  a  minute  ? 

Mr.  Davis:    Yes,  indeed. 

The  Court:  Am  I  interfering  with  anybody's 
plans  if  we  meet  at  1 :15  today.  I  am  making  a  des- 
perate effort  to  see  that  some  people  get  a  Thanks- 
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giving  dinner  and  if  they  don't  I  don't  think  that 
it  will  be  my  fault.  It  may  be  that  we  will  have  to 
hold  court  on  Friday,  of  course,  we  will  not  hold 
any  court  on  Thanksgiving  Day.  We  will  recess  at 
this  time,  if  it  is  not  inconvenient  to  anybody, 
until  1:15  this  afternoon.  [313] 

November  24,  1953,  1:15  o'clock  p.m. 

Q.  Mr.  Arter,  your  Exhibit  No.  30  that  we  have 
discussed,  that  refers  to  the  construction,  by  the 
Oregon  Short  Line  Railroad  Company,  of  a  sub- 
station and  certain  electrical  matters? 

A.  I  don't  remember  that  exhibit, — is  that  the 
item  of  $692.00? 

The  Court:     Show  him  the  exhibit,  Mr.  Bailiff. 

Q.  Mr.  Arter,  you  know  from  your  records  and 
from  the  exhibits  that  in  1925  the  Oregon  Short 
Line  Railroad  Company  constructed  the  power  and 
sub-station  and  the  transmission  lines  for  the  Pac- 
ific Fruit  Express  Company  here  at  Pocatello? 

A.    That  is  correct. 

Q.  Now,  you  know  also,  from  your  records,  that 
since  that  time  the  Union  Pacific  Railroad  Com- 
pany has  taken  the  place  of  the  Oregon  Short  Line 
and  it  has  been  carrying  on  the  business  with  the 
L^nion  Pacific  Railroad  Company? 

A.    Yes,  sir. 

Q.  And  you  know  from  your  records  and  files 
that  subsequent  to  1925  that  the  Union  Pacific 
Railroad  Company  leased  property  and  real  estate 
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and  the  railroad  of  the  Oregon  Short  Line  Rail- 
road Company'?  A.     That  is  right.  [314] 

Q.    And  has  been  operating  it  since  that  time? 

A.     That  is  right. 

Q.  Now,  about  carrying  of  an  item  for  the  cap- 
ital investment  account  or  capital  investment  pur- 
poses, that  is  a  matter  of  bookkeeping,  isn't  it  ? 

A.     That  is  right. 

Q.  Mr.  Arter,  do  you  know  whether  or  not  the 
Pacific  Fruit  Express  Company,  the  people  that 
you  work  for,  initial  or  stamp  their  property  out 
in  the  field  with  the  letters  PFE  or  some  other 
way  so  it  can  be  shown  that  it  is  their  property? 

A.     That  is  right,  it  is  in  our  investment  record. 

Q.  Where  you  own  property  of  that  kind  it  is 
stamped  so  it  can  be  shown  *? 

A.  Yes,  it  is  stamped  to  the  Pacific  Fruit  Ex- 
press account. 

Q.  Have  you  ever  been  to  the  sub-station  out 
here  ?  A.     No. 

Q.  Do  you  know,  Mr.  Arter,  that  the  sub-sta- 
tion, the  picture  of  which  has  been  shown  here,  and 
the  frame-work  on  that  not  only  on  November  4, 
1950,  but  all  of  the  time  from  1925  when  it  was 
constructed  bore  the  stamp  of  the  Oregon  Short 
Line  Railroad?  A.     No,  sir. 

Q.  Do  you  know  that  it  doesn't  bear  the  stamp 
of  the  PFE  at  all?  [315] 

A.     I  don't  know  what  you  mean  by  that? 

Q.     You  don't  know  what  I  mean  by  that  at  all? 

A.    No,    there    may   be    some    material    that    is 
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stamped  for  transportation  purposes  or  for  iden- 
tification. 

Mr.  Davis:    That's  all. 

Mr.  Anderson :    I  think  that  is  all. 

HENRY  C.  MEYER 
called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Anderson) :  Will  you  state  your 
name,  please  ?  A.    Henry  C.  Meyer. 

Q.     And  your  residence? 

A.     Omaha,  Nebraska,  1310  South  46th  Street. 

Q.    By  whom  are  you  employed? 

A.    The  Union  Pacific  Railroad  Company. 

Q.  How  long  have  you  been  employed  by  the 
Union  Pacific  Railroad  Company? 

A.    Approximately  40  years. 

Q.     In  what  capacity? 

A.    At  the  present  time  valuation  engineer. 

Q.  How  long  have  you  engaged  in  that  work  or 
in  that  capacity?  A.    About  six  years.  [316] 

Q.     Prior  to  that  what  did  you  do? 

A.  Accountant  for  the  Union  Pacific  Railroad 
Company. 

Q.  What  are  your  duties  now, — what  did  you 
say  your  title  was  or  is? 

A.    Assistant  valuation  engineer. 

Q.  As  assistant  valuation  engineer  what  are 
your  duties? 

A.    We  maintain  a  record  of  all  of  the  changes  of 
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the  property  of  the  Union  Pacific  Railroad  Com- 
pany inckiding  all  its  leased  lines  which  are  the 
Oregon  Short  Line  Railroad  Company;  the  Oregon 
and  Washington  Railroad  and  Navigation  Com- 
pany; the  Los  Angeles  and  Salt  Lake  Railroad;  the 
St.  Joseph  and  Grand  Island  Railroad  Company. 

Q.  Just  what  do  you  do  with  reference  to  your 
work,  concerning  these  companies  or  their  accounts  *? 

A.  We  record  all  of  the  property  changes,  ad- 
ditions and  retirements  of  all  of  the  property  of 
these  various  lines. 

Q.  Do  you  have  under  your  control  and  under 
your  jurisdiction  the  records  relating  to  the  capital 
or  investment  accounts?  A.     We  do. 

Q.  What  does  the  capital  or  investment  account 
mean? 

A.  It  means  the  property  owned  by  the  various 
lines  as  I  stated  before. 

Q.  Have  you,  Mr.  Meyer,  checked  your  records 
to  determine  whether  or  not  the  Pacific  Fruit  Ex- 
press Company  sub-station  and  the  transmission 
lines  connected  with  it  and  involved  [317]  in  this 
case  are  listed  in  the  capital  account  records  of 
either  the  Oregon  Short  Line  Railroad  or  the 
Union  Pacific  Railroad  Company? 

A.     They  are  not. 

Q.     Do  you  know  why  they  are  not  listed  ? 

A.  Well,  in  investigating  this  construction  of 
the  power  sub-station  there,  I  went  back  to  the 
records  and  found  that  back  in  1925,  what  we  call 
our  authority  for  expenditure ;  I  have  forgotten  the 
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number  but  it  was  in  1925,  where  we,  the  Union 
Pacific  or  the  Oregon  Short  Line  Railroad  Com- 
pany constructed  this  power  station  and  the  lines 
both  from  the  ice  plant  to  the  Batiste  Line  and  it 
was  charged  to  the  Pacific  Fruit  Express  Com- 
pany. The  Oregon  Short  Line  or  the  Union  Pacific 
constructed  it  for  the  Pacific  Fruit  Express  Com- 
pany which  is  the  owner  of  the  property.  We  were 
merely  the  contractors  for  the  constructing  of  the 
station. 

Mr.  Anderson :    I  think  that  is  all. 

Cross  Examination 
Q.  (By  Mr.  Davis) :  Mr.  Meyer,  the  Union 
Pacific  Railroad  Company  does  carry  as  a  part  of 
its  capital  investment  certain  sub-stations  and  elec- 
trical equipment,  for  instance,  at  the  Batiste  plant? 
A.  I  presume  so,  I  made  no  investigation  of 
that. 

You  don't  know  about  that? 
No,  I  don't. 

You   are   with  the   Union  Pacific  Railroad 
Company?        A.     Yes,  sir. 

Q.  You  know  that  the  land  on  which  the  sub- 
station in  question  is  constructed  is  carried  in  the 
capital  account  or  assets  of  the  Union  Pacific  Rail- 
road? 

A.  Yes,  in  the  property  account  of  the  Oregon 
Short  Line  Railroad. 

Q.  Well,  the  Oregon  Short  Line  and  all  of  these 
other  companies  which  you  mentioned, — the  Union 
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Pacific  Railroad  Company  is  the  operating  com- 
pany for  these  roads'? 

A.  Yes,  the  Union  Pacific  Railroad  Company 
leases  those  lines. 

Q.    And  leased  this  land?  A.    Yes,  sir.    ' 

Q.  Have  you  been  out  to  this  sub-station  in 
question  here?  A.     No,  I  have  not. 

Q.  Do  you  know  that  in  November  of  1950  and 
prior  to  that,  ever  since  the  same  was  constructed 
that  the  sub-station,  the  standards  and  the  frame 
work  bore  the  stamp  of  the  Oregon  Short  Line 
Railroad  Company?  A.     I  don't  know.  [319] 

*    *    *    *    •je 

HUBERT  BRANAM 

called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Anderson) :  Will  you  please  state 
your  name?  A.     Hubert  Branam. 

Q.    Where  do  you  reside? 

A.    426  West  Benton,  Pocatello. 

Q.     By  whom  are  you  employed? 

A.    Pacific  Fruit  Express  Company. 

Q.  How  long  have  you  been  employed  by  the 
Pacific  Fruit  Express  Company?  [320] 

A.    About  32  years. 

Q.     In  what  capacity? 

A.  Well,  various  capacities, — plant  manager  and 
at  the  present  time  superintendent  of  refrigeration. 
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Q.  You  have  been  plant  manager  of  this  plant 
at  Pocatello?  A.    Yes,  sir,  I  was. 

Q.  During  that  time  which  you  mentioned,  have 
you  always  worked  with  the  Pacific  Fruit  Express 
Company?  A.     I  have. 

Q.  You  never  worked  for  the  Union  Pacific 
Railroad  Company?  A.     Never. 

Q.    What  job  did  you  hold,  let  us  say  in  1925? 

A.     I  was  made  plant  manager  at  that  time. 

Q.  Were  you  here  when  the  sub-station  in  ques- 
tion was  constructed? 

A.  It  was  under  construction  when  I  took  charge 
of  the  plant. 

Q.  When  it  was  completed  can  you  state  whether 
or  not  it  was  turned  over  to  the  Pacific  Fruit  Ex- 
press Company? 

Mr.  Da^ds:  I  wonder  if  I  may  ask  this  witness 
a  question,  your  Honor? 

The  Court:     Yes,  you  may. 

Q.  (By  Mr.  Davis)  :  Now,  with  reference  to 
the  turning  over  of  the  plant  or  the  construction 
to  the  Pacific  Fruit  Express,  was  that  covered  by 
a  written  contract  and  agreement  between  [321]  the 
Pacific  Fruit  Express  Company  and  the  Oregon 
Short  Line  Railroad? 

A.  I  wouldn't  know  whether  there  was  a  written 
agreement  to  turn  it  over. 

Q.  (By  Mr.  Davis) :  Would  you  know  whether 
it  was  turned  over  or  constructed  under  a  written 
agreement  ? 
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A.  It  was  constructed  under  a  written  agree- 
ment. 

Q.  (By  Mr.  Davis) :  Did  the  written  agreement 
provide  for  delivery  of  the  station  when  it  was  con- 
structed ? 

A.  I  don't  know  whether  it  provided  for  deliv- 
ery or  not. 

Mr.  Davis:  Now,  counsel  knows  whether  there 
was  an  agreement  in  writing  and  if  there  was  a 
written  agreement  that  would  be  the  best  evidence 
and  we  object  on  the  ground  that  this  is  not  the 
best  evidence. 

The  Court:  The  objection  is  sustained  until  it  is 
shown  that  there  wasn't  any  written  instrument 
covering  this. 

Mr.  Casterlin:  That  is  one  of  the  exhibits  that 
the  Court  has  not  ruled  upon,  and  it  was  offered 
for  the  purpose  of  showing  ownership. 

The  Court:  Then  the  objection  will  be  sustained 
as  it  is  covered  by  a  written  agreement. 

Q.  Did  you,  after  construction,  accept  the  prop- 
erty for  the  Pacific  Fruit  Express  Company? 

A.    I  did.  [322] 

Q.  How  long  were  you  plant  manager  out  there, 
can  you  tell  me? 

A.  From  August  20,  1925,  until  December, — the 
end  of  December,  1943. 

Q.  Since  that  time  you  have  been  in  your  pres- 
ent position?  A.     That  is  right. 

Q.    Do  you,  in  your  present  position,  since  you 


278       Union  Pacific  Railroad  Company  vs. 

(Testimony  of  Hubert  Branam.) 

left  the  position  of  plant  manager,  do  you  have  any 

supervision  over  the  ice  plant  out  here? 

A.     I  do. 

Q.  You  may  state  whether  or  not  you  are  fami- 
liar with  the  sub-station  and  the  other  surround- 
ings adjacent  thereto?  A.    Yes,  I  am. 

Q.  Mr.  Branam,  I  show  you  what  has  been 
marked  for  identification  as  Defendant's  Exhibit 
No.  35,  can  you  tell  me  what  it  is  ? 

A.  It  is  the  location  of  the  various  buildings 
about  the  ice  plant,  including  the  sub-station. 

Q.  And  would  you  say  that  it  is  substantially 
correct? 

A.     Yes,  it  is  substantially  correct. 

Mr.  Anderson:  Now,  we  offer  in  evidence  De- 
fendant's Exhibit  No.  35,  it  is  merely  illustrative. 

Mr.  Davis:  We  object  to  this  exhibit  for  the 
reason  that  it  shows  that  it  was  prepared  on  11- 
15-50  at  a  date  when  the  Court  ruled,  on  their  ob- 
jection, that  e^i.dence  would  not  be  received  in  this 
case,  [323]  isn't  that  correct,  Mr.  Anderson? 

Mr.  Anderson:  That  is  correct,  but  I  will  ask 
this  question. 

Q.  I  will  ask  you  if  you  know  as  of  November  4, 
1950,  if  what  is  shown  on  Exhibit  No.  35  is  correct? 

A.  That  is  right,  it  has  been  that  way  ever  since 
I  took  charge  of  the  plant. 

Mr.  Davis:  But  there  isn't  any  question  but 
what  this  exhibit  was  prepared  after  the  accident 
and  prepared  as  shown  on  11-15-50. 

Mr.  Anderson:    That  is  correct. 
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Mr.  Davis:  We  have  no  objection  with  that  un- 
derstanding. 

The  Court:    It  may  be  admitted. 

Q.  I  show  you  what  has  been  marked  for  iden- 
tification as  Defendant's  Exhibit  No.  36,  can  you 
tell  me  what  that  is? 

A.  That  is  a  diagram  of  the  sub-station,  show- 
ing the  transformers,  the  lightning  arresters  and 
the  power  line  serving  the  sub-station. 

Q.  That  is  not  a  complete  diagram  of  the  sub- 
station, is  it?  A.     No. 

Q.    It  illustrates  what? 

A.     The  location  of  the  various  parts. 

Q.  The  transformers  and  the  rest  of  the  equip- 
ment out  there?  [324]  A.     That  is  right. 

Q.  Can  you  say  that  is  correct  as  of  November  4, 
1950? 

A.  Substantially  correct,  there  are  no  dimen- 
sions shown  but  it  is  the  proper  location  of  the 
various  parts. 

Mr.  Anderson:  We  offer  Defendant's  Exhibit 
No.  36  in  evidence,  only  for  the  purpose  of  illus- 
tration. 

Mr.  Davis:  Was  this  prepared  at  the  time  the 
previous  exhibit  was  prepared? 

A.    I  don't  know,  I  did  not  prepare  them. 

Mr.  Davis :    Who  did  prepare  them  ? 

A.     I  don't  know. 

Mr.  Davis:  Were  they  prepared  by  anyone  with 
the  Pacific  Fruit  Express  Company? 

A.     I  don't  know  who  prepared  them. 
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Mr.  Davis:  You  do  know  that  they  were  pre- 
pared by  someone  with  the  Union  Pacific  Railroad 
Company  ? 

A.     No,  I  don't  know.  If  there  is  a  signature  on 
there  I  could  probably  tell  who  prepared  them. 
(The  following  by  Mr.  Anderson.) 

Q.    You  could  tell  from  the  signature? 

A.    If  there  is  a  signature  there,  I  could,  yes,  sir. 

Q.  You  could  tell  whether  it  was  prepared  by 
the  Pacific  Fruit  Express  Company  or  by  the 
Union  Pacific  Railroad  Company*? 

A.    Yes,  I  could. 

The  Court :  Show  the  exhibit  to  the  witness.  [325] 

A.  It  must  have  been  drawn  by  the  Pacific  Fruit 
Express  Company,  it  has  their  name,  the  same  as 
our  standard  drawings. 

Mr.  Davis:  Was  it  prepared  for  use  as  an  ex- 
hibit? 

A.     I  cannot  tell,  I  don't  know. 

Mr.  Davis:  We  have  no  objection  to  its  admis- 
sion. 

The  Court:    It  may  be  admitted. 

Q.  All  that  you  have  testified  about  these  two 
exhibits  is  that  the  things  shown  thereon  are  sub- 
stantially correct,  for  the  purpose  of  illustration  ? 

A.     That  is  correct. 

Q.  On  Exhibit  No.  35,  which  was  the  first  one 
that  you  identified, — over  on  the  right-hand  side  it 
is  listed  sub-station  A;  there  is  a  line  running 
northwesterly  over  to  what  is  termed  sub-station  B, 
what  does  that  line  represent? 
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Mr.  Davis:  Now,  we  object  to  this  as  incompe- 
tent, irrelevant  and  immaterial,  the  exhibit  is  the 
best  evidence.  This  man  didn't  prepare  it,  he  just 
introduced  this  exhibit  for  an  illustration  of  the 
general  plan. 

Mr.  Anderson:    If  he  knows,  he  can  tell. 

The  Court:  That  would  be  rather  unusual  to 
have  a  man  testify  to  an  instrument  that  was  not 
prepared  by  him. 

Mr.  Anderson:  Well,  if  he  knows,  that's  all 
[326]  I  am  asking  him. 

The  Court:  I  don't  think  it  is  very  serious,  I 
will  let  him  answer. 

A.    May  I  see  the  print  again? 

The  Court:    Hand  the  exhibit  to  the  witness. 

A.  This  is  the  line  that  furnishes  power  for  the 
ice  plant  proper. 

Q.     From  the  sub-station? 

A.     This  is  the  2300  volt  side. 

Q.  There  is  another  line  running  to  the  top  of 
the  map  from  the  sub-station,  can  you  tell  me  what 
line  that  is? 

A.  That  is  the  12,500  volt  line  leading  to  the 
sub-station. 

Q.    From  where? 

A.  From  the  Union  Pacific  Line  which  is  known 
as  the  Batiste  Springs  line. 

Q.  What  is  the  fact  about  whether  that  line  ex- 
tends over  the  railroad  from  the  sub-station  to  the 
Batiste  line? 
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A.  It  extends  over  the  ice  platform  and  the 
tracks. 

Q.  Where  is  the  connection  with  the  Batiste  or 
the  Union  Pacific  power  line  that  feeds  the  sub- 
station ? 

Mr.  Davis:  Is  he  testifying  from  the  exhibit 
now? 

Mr.  Anderson :    No,  if  he  knows  it. 

Q.  Let  me  put  it  this  way,  where  does  the  rail- 
road company  deliver  power  which  goes  into  the 
sub-station?  [327] 

A.  They  deliver  from  that  Batiste  line  that 
runs  north  and  south. 

Q.     Across  the  tracks'? 

A.  There  are  either  two  or  three  tracks  between 
the  icing  platform  and  this  power  line,  parallel  to 
the  platform. 

Q.  Does  that  line  that  we  have  just  mentioned 
serve  any  railroad  facilities  at  all? 

A.  Which  one,  the  one  leading  to  our  sub-sta- 
tion? 

Q.     From  the  Batiste  line,  yes. 

A.    No,  sir. 

Q.     That  merely  feeds  the  sub-station? 

A.     That  is  right. 

Mr.  Anderson:  May  we  hand  these  exhibits  to 
the  jury? 

The  Court:    You  may  hand  them  to  the  jury. 

Q.  Mr.  Branam,  state  what  the  fact  is  as  to 
whether  or  not  there  is  a  switch  over  on  the  pole 
on  this  railroad  to  Batiste  line,  where  the  line  to 
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the    Pacific    Fruit    Express    Company    sub-station 

takes  off? 

A.     There  are  disconnect  switches,  yes,  sir. 

Q.  Have  you  had  some  experience  as  an  elec- 
trician? A.     Some,  yes. 

Q.    What  experience  have  you  had? 

A.  Well,  I  started  out  in  a  power  plant,  operat- 
ing electrical  equipment  and  I  served  an  appren- 
ticeship with  the  Allis-Chalmers  [328]  Company 
handling  electrical  equipment  and  operated  various 
PFE  Company  electrical  plants. 

Q.  While  you  were  plant  manager  here  in  Poca- 
tello  did  you  perform  some  of  the  electrical  work 
or  most  of  the  electrical  work  that  might  have  been 
needed  around  the  Pacific  Fruit  Express  Company 
plant?  A.    Yes,  sir. 

Q.  Would  you  say  that  you  performed  part  of 
it  or  all  of  it?  A.    Part  of  it. 

Q.  Now,  the  sub-station  in  question  here,  what 
is  the  fact  as  to  whether  or  not,  since  the  construc- 
tion and  up  to  November  4,  1950,  has  it  been  oper- 
ating satisfactorily  as  a  sub-station? 

A.    It  has. 

Q.  Until  the  injury  of  LaVerl  Johnson,  Novem- 
ber 4,  1950,  had  you  had  any  difficulty  whatever 
at  that  plant  with  injuries  or  anything  of  that 
sort?  A.     No  injuries. 

Q.  I  don't  know  whether  you  know  this  or  not, 
— I  will  ask  you  if  there  is  any  sign  on  this  sub- 
station that  indicates  whether  it  is  a  General  Elec- 
tric or  a  Western  Electric? 
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A.  There  is  a  sign  on  each  side  that  says  "Gen- 
eral Electric  outdoor  substation"  or  words  to  that 
effect. 

Q.     Do  you  know  what  that  means'? 

A.  I  would  say  that  is  the  manufacturer  of  the 
product. 

Q.  When  this  plant  was  constructed, — first,  let 
me  ask  you  [329]  this, — there  is  a  meter  at  the 
sub-station,  inside  of  the  cage? 

A.     That  is  correct. 

Q.  Can  you  tell  me  who  hooked  up  that  meter 
after  the  sub-station  was  constructed? 

A.  A  representative  of  the  Idaho  Power  Com- 
pany. 

Q.  What  are  the  dimensions  of  the  sub-station, 
that  is  about, — approximately? 

A.    Approximately  30  by  30  feet. 

Q.     Is  there  any  fence  around  it? 

A.     There  is. 

Q.     Is  there  a  gate?  A.     There  is. 

Q.     Is  there  a  lock  for  that  gate? 

A.    Yes,  sir. 

Q.  Do  you  know  who  has  the  key  to  that  lock 
on  the  gate? 

A.  The  plant  manager  of  the  Pacific  Fruit  Ex- 
press Company. 

Q.    And  who  would  that  be  now? 

A.    Mr.  Shoup. 

Q.  When  you  were  plant  manager  did  you  have 
the  keys?  A.    I  did. 
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Q.  How  many  were  there  then  or  how  many  are 
there  now? 

A.  There  were  two  then, — I  cannot  say  how 
many  now.  When  I  operated  the  plant  there  were 
two  keys. 

The  Court:  Counsel  know  what  they  are  [330] 
doing,  because  counsel  are  very  able  on  both  sides 
but  let  me  ask,  don't  you  think  that  we  have  spent 
enough  time  on  the  size  of  this  station  and  the 
fact  the  gate  was  locked  and  so  on.  All  of  this 
testimony  up  to  this  time  has  been  to  the  effect 
that  it  is  fenced,  that  there  is  a  key,  that  the  gate 
was  locked,  that  the  key  was  kept  by  a  man  at 
the  Pacific  Fruit  Express  Company  plant.  I  think 
it  is  about  time  to  stop  this  repetition. 

Mr.  Anderson:     I  think  the  Court  is  right. 

The  Court:  I  want  you  to  understand  though 
that  I  am  not  trying  to  stop  you  on  any  particular 
line  of  testimony,  I  am  simply  trying  to  save  some 
time. 

Mr.  Anderson:  I  think  the  Court  is  right  but 
it  seemed  the  normal  situation  to  just  bring  this 
up-to-date  through  this  witness. 

The  Court:  Don't  let  me  stop  you,  Mr.  Ander- 
son, I  have  been  thinking  that  I  would  like  to  get 
through  this  case  this  week  and  sometimes  I  get 
in  a  hurry  and  may  be  a  little  bit  impatient. 

Mr.  Anderson:  I  think  the  Court  is  absolutely 
right  on  this  matter. 

The  Court:  You  may  go  ahead  with  your  ex- 
amination. 
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Q.  In  this  sub-station,  Mr.  Branam,  are  there 
and  were  there  disconnect  switches  to  the  lightning 
arresters'?  [331]  A.    There  were. 

Q.  And  could  they  be  pulled  by  someone  there 
at  the  Pacific  Fruit  Express  plant  when  it  was  ne- 
cessary? A.    Yes,  sir. 

Q.    Was  there  a  hot-stick  available  to  do  that? 

A.    Yes,  sir. 

Q.    Do  you  know  where  the  hot-stick  was  kept? 

A.     In  the  engine  room. 

Q.     How  far  away  from  the  sub-station  was  that  ? 

A.    Perhaps  150  feet,  I  don't  know  exactly. 

Q.  Do  you  know  why  it  was  kept  there  rather 
than  at  the  sub-station? 

A.  To  keep  it  dry,  otherwise  it  would  have  no 
protection. 

Q.  Do  you  know  whether  or  not  on  that  switch 
over  on  the  Batiste  line,  where  the  line, — the  Pac- 
ific Fruit  Express  Company  line  comes  to  the  sub- 
station, is  there  more  than  one  switch  over  there? 

A.  Yes,  a  switch  on  each  phase,  that  would  make 
three  switches. 

Q.    On  three  wires? 

A.  Yes,  three  wires  and  three  disconnect 
switches,  one  on  each  wire. 

Q.  And  if  all  of  them  were  pulled,  what  effect 
would  that  have  on  the  power  in  the  sub-station? 

A.    There  would  be  no  power  in  the  sub-station. 

Q.  In  the  transformers  or  the  lightning  ar- 
resters either?  [332]  A.    No,  sir,  none. 
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Q.    Do  you  know  who  has  control  or  owns  those 

three  switches  on  the  pole? 
***** 

The  Court :    Who  do  they  belong  to  ? 

A.    The  Union  Pacific.  [333] 
***** 

Cross  Examination 

Q.  (By  Mr.  Davis) :  You  are  sure  that  last 
answer  is  correct?        A.    Yes,  sir. 

Q.     Those  switches  belong  to  the  Union  Pacific? 

A.     That  is  right. 

Q.  Do  you  understand  that  you  are  qualified 
here  as  an  expert?  A.     I  didn't  say  so. 

Q.  I  didn't  mean  it  that  way,  do  you  consider 
yourself  as  an  expert  electrician? 

A.    No,  not  an  expert. 

Q.  Now,  the  sub-station  was  in  such  condition 
that  if  the  hot-stick  was  kept  there  it  would  not 
haA'C  remained  dry? 

A.  Out  in  the  sub-station  it  would  not,  rain 
would  get  on  it  and  snow  would  get  on  it  and  it 
would  have  become  unsafe  to  use. 

Q.  Couldn't  you  have  fixed  it  so  that  it  could 
have  been  there  and  kept  dry? 

A.     If  you  want  to  build  a  house  around  it,  yes. 

Q.  About  how  large  is  that, — oh,  I  guess  every- 
body knows  that, — did  you  say  that  you  would 
have  to  build  a  house  around  it  ? 

A.  Well,  something  would  have  to  be  built  to 
protect  it. 
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Q.  Would  not  a  metal  container  do  that,  one 
just  a  little  larger  than  the  stick?  [334] 

A.     Perhaps. 

Q.  Are  you  an  officer  of  the  Pacific  Fruit  Ex- 
press Company  now? 

A.  I  don't  know  what  you  mean  by  an  officer,  I 
am  not  an  executive  officer  but  I  am  operating  it. 

Q.     You  do  have  an  official  capacity? 

A.    Yes. 

Q.    You  are  superintendent? 

A.     That  is  right. 

Q.  And  you  know  that  the  Pacific  Fruit  Ex- 
press Company  have  an  important  financial  interest 

in  this  suit? 
*  «  *  *  * 

A.  I  was  under  the  impression  that  the  Union 
Pacific  was  being  sued. 

Q.  Do  you  know  or  don't  you  know  whether  the 
Pacific  Fruit  Express  Company  has  an  important 
financial  interest  in  this  case? 

A.    No,  I  don't  know  that. 

Q.  You  don't  understand,  that  is,  you  don't  say 
that  they  do  or  you  don't  say  that  they  don't?  [335] 

A.     That  is  right. 

Q.  Now,  you  know,  do  you  not,  that  the  Oregon 
Short  Line  Railroad  Company  under  the  original 
construction  agreement  that  you  say  you  accepted 
this  sub-station  and  plant  from  them,  you  know 
that  they  agreed  in  there,  with  your  company  to 
inspect  that  meter,  do  you  know  that  or  do  you  not  ? 

Mr.  Casterlin:    That  is  objected  to  on  the  ground 
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that  it  is  now  indicated  that  this  is  covered  by  a 
written  contract  and  that  is  the  best  evidence,  and  it 
is  not  in  evidence  as  yet. 

The  Court:     Is  that  covered  by  this  contract? 

Mr.  Casterlin:    Yes,  it  is. 

The  Court:  During  the  noon  hour  you  gentle- 
men were  to  furnish  me  with  some  authority,  I 
haven't  had  much  help  on  that  but  I  have  decided 
myself  that  a  book  or  document  offered  in  evidence 
must  be  considered  in  its  entirety;  parts  operating 
against  the  party  offering  it  as  well  as  parts  in  its 
favor.  Accordingly,  when  part  of  the  document  is 
offered  by  one  party  then  the  other  party  is  en- 
titled to  put  in  the  remainder.  I  realize  that  in  this 
contract  there  possibly  are  parts  which  are  not  ma- 
terial, but  it  would  be  very  confusing  to  the  jury, 
and  it  would  be  wondering  what  those  parts  were, 
and  I  feel  that  the  rule  is  in  introducing  this  in- 
strument for  any  [336]  particular  purpose,  al- 
though it  is  introduced  to  prove  some  particular 
fact  or  for  some  particular  purpose,  it  becomes 
substantive  evidence  in  the  case  and  may  be  used 
by  the  adverse  party  for  other  purposes.  So  that 
we  can  get  away  from  this  question  and  not  have 
it  confronting  us  during  the  remainder  of  this 
trial,  I  am  going  to  admit  Exhibits  26,  27,  28  and 
29  and  counsel  then  read,  at  the  proper  time,  any 
portion  they  desire  to  the  jury,  and  then  counsel 
for  the  plaintiff  will  be  entitled  to  read  any  por- 
tion of  the  document  that  is  not  read  by  counsel  for 
the  defendant.  They  are  now  in  evidence. 
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Q.  Now  then,  the  last  question  becomes  unne- 
cessary and  I  will  ask  you,  Mr.  Branam,  where  were 
you  on  November  4,  1950?  A.    At  my  home. 

Q.     You  were  not  at  the  plant  that  day? 

A.     No,  sir. 

Mr.  Davis:     That  is  all. 

Redirect  Examination 
By  Mr.  Anderson 

Mr.  Anderson :  Perhaps  I  should  have  asked  this 
on  direct  examination. 

Q.  On  some  of  the  steel  framework  on  the  sub- 
station, Mr.  Branam,  are  there  any  names  stenciled 
on  there  besides  General  Electric? 

Mr.  Davis:  I  object  to  this  unless  it  is  [337] 
shown  as  of  November  4,  1950. 

Mr.  Anderson:  That  is  right,  that  should  have 
been  included  in  my  question,  as  of  November  4. 

A.  Yes,  sir,  there  is  stenciling  on  the  steel- 
works. 

Q.    What  was  that  stenciling? 

A.  Oregon  Short  Line  Railroad  Company,  Poca- 
tello,  Idaho. 

Q.     Is  there  a  date  on  there  too? 

A.    Yes,  sir. 

Q.    Do  you  remember  what  that  date  is? 

A,     I  believe  it  is  5-15-25. 

Q.    Do  you  know  what  that  is  on  there  for  ? 

A.  That  is  the  shipping  instructions  and  was 
the  address  for  the  material  to  be  shipped  to. 

Mr.  Anderson:    That  is  all. 
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Recross  Examination 

Q.  (By  Mr.  Davis)  :  That  is  your  conclusion, — 
that  is  just  what  you  think,  isn't  it? 

A.  I  don't  know  why  I  should  think  anything 
else. 

Q.  But  you  didn't  work  for  the  Oregon  Short 
Line  Railroad  Company  at  that  time  or  any  other 
time,  did  you?  A.     No,  sir. 

Q.  There  isn't  any  place  on  that  structure  where 
Pacific  Fruit  Express  Company  is  stamped,  is 
there?  [338]  A.     No,  sir. 

Mr,  Davis :    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Anderson) :  Who  were  the  con- 
tractors that  built  that  sub-station? 

A.     The  Oregon  Short  Line  Railroad  Company. 

Q.  Did  the  Oregon  Short  Line  Railroad  Com- 
pany provide  the  material?  A.     Yes,  sir. 

Q.  Do  you  know  that  it  was  actually  shipped  to 
the  Oregon  Short  Line  Railroad  Company? 

A.    It  would  have  had  to  have  been. 

Mr.  Anderson:    That  is  all. 

Mr.  Davis:    Yes,  that  is  all. 

HAROLD  A.  SHOUP 

being  called  as  a  witness  by  the  defendant,  having 
been  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Anderson) :     Will  you  state  your 
name,  please?  A.     Harold  A.  Shoup. 
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Q.  And  you  have  previously  testified  in  this 
case?  A.    Yes. 

Q.  You  are  the  plant  manager  of  the  Pacific 
Fruit  Express  [339]  Company  at  Pocatello,  are 
you?  A.     That  is  right. 

Q.    And  you  were  on  November  4,  1950? 

A.    Yes,  sir. 

Q.  When  did  you  first  become  plant  manager 
at  Pocatello?  A.     September  1,  1949. 

Q.     Were  you  here  on  November  4,  1950? 

A.     No,  I  was  not. 

Q.  Tell  me,  Mr.  Shoup,  if  you  do  require  any 
electrical  service  at  the  PFE  ice  plant? 

A.  Yes,  there  have  been  times  that  we  have  had 
to  have  electrical  work  done. 

Q.     How  do  you  obtain  that  work? 

A.  We  obtain  it  by  employees, — linemen  of  the 
Union  Pacific. 

Q.     Do  you  call  them?  A.    Yes,  sir. 

Q.     Has  that  been  frequently  or  otherwise? 

A.  I  think  it  has  been  done  over  a  number  of 
years  that  the  PFE  has  been  operating  there. 

Q.  Do  you  know  whether  they  were  called  dur- 
ing the  years  1949  and  1950? 

A.  I  don't  know  that,  I  never  called  them  in 
1950. 

Q.     You  hadn't  called  them?  A.     No,  sir. 

Q.     You  had  no  work  for  them  in  1950?  [340] 

A.    Not  that  I  know  of. 

Q.     Now,  what  about  1949? 

A.     I  don't  know  about  that. 
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Q.    You  came  here  what  time*? 

A.     September  1,  1949. 

Q.  From  September  on,  from  September  1st  on 
did  you  call  them  that  year  for  any  work? 

A.     I  don't  recall  ever  calling  them. 

Q.  When  they  do  any  work,  do  you  instruct 
them  what  you  want  them  to  do  % 

A.     That  is  right. 

Q.  And  they  do  what  is  necessary  and  then 
leave?  A.     That  is  right. 

Q.  On  November  4,  1950,  how  many  keys  were 
there  to  the  sub-station?  A.     Two. 

Q.    Who  had  possession  of  them? 

A.     I  had  possession  of  them. 

Q.  Did  the  railroad  have  a  key  to  the  sub-sta- 
tion? A.     No,  they  have  not. 

Q.  Men  from  the  railroad  come  out  there  once 
a  month  to  read  the  meter?  A.     Yes,  sir. 

Q.     And  do  you  let  him  in  to  the  sub-station? 

A.     I  or  my  assistant,  yes.  [341] 

Q.  And  when  those  bills  are  presented,  do  you 
approve  them?  A.     Yes. 

Q.     They  come  in  monthly,  do  they? 

A.    Yes. 

Q.  And  you  approve  them  and  then  what  do  yov 
do  with  them? 

A.    I  forward  them  to  San  Francisco. 

Q.  Do  you  know  of  any  time  since  you  have 
been  out  there  that  any  electrician  from  the  rail- 
road has  been  there  and  changed  the  transformer 
oil  in  any  of  the  transformers? 
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A.     No,  they  have  not. 

Q.     Who  does  that  work? 

A.     A¥e  do  that  ourselves. 

Q.  At  the  time, — on  or  about  November  4,  1950, 
did  you  have  a  man  working  for  you  that  did  some 
electrical  work? 

A.    What  was  that  question  again? 

Mr.  Anderson:  Will  you  read  it,  Mr.  Reporter? 
(Question  read  by  reporter.) 

A.     No,  I  don't  think  so. 

Q.  Since  you  have  been  out  there,  from  the  time 
you  came  up  until  November  4,  1950,  can  you  tell 
me  what  the  fact  is  as  to  who  operated  the  sub- 
station ? 

A.    You  say  who  operated  the  sub-station? 

Q.    Yes. 

A.     The  Pacific  Fruit  Express  Company.  [342] 

Q.  Out  at  the  Pacific  Fruit  Express  Company 
plant  there,  and  in  your  business  as  manager,  do 
you  make  any  reports  at  all  to  the  Railroad  Com- 
pany of  the  activities  of  the  Pacific  Fruit  Express 
Company?  A.     No,  sir,  we  do  not. 

Q.  Do  any  of  the  railroad  officials  or  employees 
instruct  you  in  your  work  out  there? 

A.    No,  sir. 

Q.    Who  do  you  take  orders  from? 

A.  I  take  orders  from  Mr.  Branam  who  is  the 
superintendent  and  from  Mr.  L.  Edzelson,  the  gen- 
eral superintendent  of  refrigeration,  and  Mr.  K.  D. 
Plummer,  Vice  President  and  G-eneral  Manager  of 
the  PFE. 


LaVerl  and  Joleen  Johnson,  et  al.         295 

(Testimony  of  Harold  A.  Shoup.) 

Q.  Do  any  of  those  gentlemen  work  for  the  rail- 
road? A.    No,  sir. 

Q.  Mr.  Branam,  that  is  the  gentleman  who  just 
testified  ahead  of  you?  A.     Yes,  sir. 

Q.  I  asked  Mr.  Branam  this,  but  let  me  ask  you 
too, — is  there  a  so-called  hot-stick  that  you  have  in 
your  possession  to  pull  the  disconnect  switches  in 
the  sub-station?  A.    Yes,  there  is. 

Q.     Where  do  you  keep  it? 

A.     In  the  engine  room  up  next  to  the  radiators. 

Q.     Why  do  you  do  that?  [343] 

A.  To  keep  it  dry  so  that  it  won't  collect  mois- 
ture. 

Q.     And  that  is  used  for  what  purpose? 

A.     For  pulling  the  disconnects  with  high  voltage. 

Q.    Is  that  a  laminated  stick,  or  do  you  know? 

A.  No,  that  is  treated  wood  but  I  am  sure  it  is 
not  laminated. 

Q.  Do  you  know  who,  at  your  plant,  has  au- 
thority to  use  that  stick  to  pull  those  disconnect 
switches  ? 

A.  Myself  and  my  assistant  or  we  might  desig- 
nate a  shift  engineer  to  pull  the  disconnects,  but 
we  generally  take  the  responsibility  to  do  that  our- 
selves. 

Q.  On  November  4,  1950,  Mr.  H.  O..  Johnson 
was  your  assistant?  A.     Yes,  sir. 

Q.    And  he  is  since  deceased? 

A.     That  is  right. 

Q.  Has  anybody  from  the  railroad  company  ever 
come  over  there  and  operated  that  station? 
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A.     No,  sir. 

Q.  Have  any  of  them  ever  come  over  and  pulled 
the  disconnect  switches?  A.     No,  sir. 

Q.  By  disconnect  switches  I  mean  the  ones  that 
go  to  the  lightning  arresters,  is  that  correct? 

A.     That  is  right. 

Q.     They  have  not  pulled  any  of  them? 

A.     No,  sir.  [344] 

Q.  In  the  sub-station  itself,  in  addition  to  these 
disconnect  switches  there  is  a  pole-top  switch  that 
does  disconnect  the  transformers,  is  that  correct? 

A.    Yes. 

Q.  When  the  disconnects  for  the  lightning  ar- 
resters and  the  pole-top  switch  is  pulled,  that  is  the 
disconnects  and  the  pole-top  switch,  does  that  de- 
energize  all  the  electrical  power  in  that  sub-sta- 
tion ? 

A.  The  pole-top  switch  only  de-energizes  to  the 
transformers. 

Q.  But  that  and  the  disconnect  switches  to  the 
lightning  arresters,  do  they  de-energize  all  of  the 
power  in  the  sub-station?  A.     That  is  right. 

Mr.  Anderson:    I  think  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Davis) :  Mr.  Shoup,  I  have  your 
testimony  or  notes  on  your  testimony  that  when  the 
Union  Pacific  electricians  came  out  there  that  you 
instructed  them  what  to  do? 

A.    We  told  them  what  we  wanted  done, — ^they 
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have  a  foreman  there,  we  just  tell  them  the  work 

that  we  want  done. 

Q.  And  then  after  you  tell  them  the  work  that 
you  want  done  their  foreman  does  the  instructing, 
is  that  right?  A.     I  would  say  yes. 

Q.    Did  you  ever  tell  them  anything  to  do?  [345] 

A.  Well,  I  have  told  them  what  we  wanted  done, 
I  don't  think  that  I  ever  instructed  them  as  to 
what  to  do. 

Q.  I  thought  you  said,  Mr.  Shoup,  that  you 
didn't  ever  recall,  or  that  you  said  that  you  never 
called  them  yourself? 

A.    I  have  called  them,  certainly. 

Q.  Well,  we  must  be  mistaken.  I  thought  that 
you  testified  that  you  had  no  recollection  of  calling 
them,  and  that  you  never  called  anyone  from  the 
Union  Pacific? 

A.  We  have  to  call  them,  how  would  we  get  the 
work  done  if  we  didn't  call  them. 

Q.    Did  you  ever  call  them  in  1949? 

A.    No,  sir. 

Q.     Did  you  ever  call  them  in  1950? 

A.     Not  that  I  have  any  recollection  of. 

Q.  When  was  it  that  you  called  them,  that  you 
told  them  what  you  wanted  done? 

A.  I  think  the  first  time  to  have  any  work  done 
was  in  1952,  I  think  I  stated  at  that  time 

Mr.  Casterlin:  Not  any  description  of  what  he 
had  them  do,  we  have  no  objection  as  to  when  he 
called  them  or  the  fact  that  he  did  call  them,  but 
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a  description  of  what  he  had  them  do  we  object 

to  that. 

The  Court:  Yes,  anything  that  was  done  by  the 
electricians  in  connection  with  that  plant  after 
[346]  1950, — after  the  date  of  the  accident,  that 
would  be  objectionable. 

Q.  When  you  testified  that  you  never  called 
them  in  1949  or  in  1950,  you  didn't  mean  that  there 
was  never  anyone  from  the  Union  Pacific  electrical 
department  out  there  in  1949  or  1950? 

A.     Not  that  I  have  any  recollection  of. 

Q.     Other  people  could  call  them? 

A.  I  am  sure  that  they  would  not  be  doing  any 
work  without  supervision  of  the  Pacific  Fruit  Ex- 
press Company. 

Q.  I  want  to  know,  if  you  are  in  a  position  to 
say  and  if  you  do  say  that  there  wasn't  anyone 
from  the  Union  Pacific  electrical  department  out 
there  at  that  sub-station  during  1949? 

A.     I  don't  know  that. 

Q.     And  you  don't  know  as  to  1950? 

A.    No,  sir. 

Q.  Mr.  Shoup,  did  you  yourself  ever  use  that 
hot-stick? 

A.    Yes,  I  had  occasion  to  use  it. 

Q.    What  did  you  use  it  for? 

A.  We  pulled  the  disconnect  on  the  secondary 
bank  adjacent  to  the  building. 

Q.     In  this  sub-station?  A.     No,  sir. 

Q.    You  never  did  use  it  in  this  sub-station? 

A.    No,  sir. 
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Q.  And  you  never  saw  it  used  in  this  sub-sta- 
tion? 

A.     Only  to  pull  the  pole-top  disconnect. 

Q.  You  didn't  know  until  after  the  accident, 
after  November  4,  1950,  that  that  pole-top  switch 
didn't  disconnect  all  of  the  power,  both  in  the 
transformers  and  the  lightning  arresters  in  that 
sub-station,  did  you? 

A.     I  think  I  made  that  statement,  yes. 

Q.    You  know  that  is  in  your  deposition? 

A.    Yes. 

Q.    And  you  didn't  know  that  until  that  time? 

A.     No,  sir. 

Q.  And  you  thought  that  when  that  pole-top 
switch  was  pulled  that  it  cut  out  every  bit  of  elec- 
trical current  that  went  into  that  sub-station,  didn't 
you?  A.     Yes,  sir. 

Q.  Now,  Mr.  Shoup,  when  you  talk  about  op- 
erating it,  you  operate  it  as  far  as  the  sub-station 
and  the  meter  reading  is  concerned,  under  a  written 
agreement  which  you  have  between  the  Pacific 
Fruit  Express  Company  and  the  Railroad  Com- 
pany? A.     That  is  right. 

Mr.  Davis:    That  is  all.  [348] 

Redirect  Examination 
Q.  (By  Mr.  Anderson) :  Counsel  asked  if  you 
called  anyone,  any  railroad  electrician  in  1949  or 
1950,  in  other  words,  he  asked  if  they  were  out 
there,  I  didn't  quite  get  your  answer  but  if  there 
were  any  out  there  at  all,  did  you  call  them  ? 
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A.  Well,  I  would  say  that  if  they  were  out  there 
certainly  we  would  have  to  call  them  before  they 
came  out  there. 

Mr.  Anderson:    That's  all. 

Recross  Examination 

Q.  (By  Mr.  Davis)  :  Did  I  understand  you  to 
say  you  didn't  have  any  electricians  on  the  payroll 
of  the  Pacific  Fruit  Express  Company  at  this  plant 
in  November  of  1950?  A.     That  is  right. 

Mr.  Davis:     That  is  all. 

Mr.  Anderson:    That  is  all,  thank  you. 

JAMES  E.  JOHNSON 
called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Anderson)  :  Will  you  please  state 
your  name?  A.     James  E.  Johnson.  [349] 

Q.    And  where  do  you  reside? 

A.     1122  North  Hays,  Pocatello,  Idaho. 

Q.     By  whom  are  you  employed? 

A.     The  Pacific  Fruit  Express  Company. 

Q.    Here  in  Pocatello?  A.    Yes,  sir. 

Q.    What  department  do  you  work  in? 

A.     I  am  a  stationary  engineer. 

Q.     In  the  ice  plant?  A.    Yes. 

Q.  Are  there  other  departments  out  there  be- 
side the  ice  plant? 

A.    Mr.  Gibson  has  a  repair  shop. 
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Q.     Is  that  the  car  shop?  A.    Yes. 

Q.     Is  there  a  store  department"? 

A.     Certainly. 

Q.    And  you  work  in  the  ice  plant,  you  say? 

A.     Yes,  I  work  in  the  ice  plant. 

Q.  How  long  have  you  worked  for  the  Pacific 
Fruit  Express  ?  A.     Since  1924,  for  29  years. 

Q.     And  what  is  your  title? 

A.     Shift  engineer. 

Q.  Were  you  the  shift  engineer  on  November  4, 
1950?  A.     Yes,  sir. 

Q.  Will  you  state  briefly  what  are  your  duties 
as  shift  engineer?  [350] 

A.  Well,  maintenance  of  electrical  equipment 
and  machinery  in  general.  Operating  the  ice  plant, 

Q.  Do  you  have  electrical  equipment  to  operate 
the  ice  plant  with?  A.     Yes. 

Q.  I  suppose  that  you  know  where  the  sub- 
station is  where  LaVerl  Johnson  was  injured? 

A.    Yes,  sir. 

Q.     You  know  about  that,  do  you? 

A.    Yes,  sir. 

Q.  Were  you  working  out  there  on  November  4, 
1950?  A.    Yes,  sir. 

Q.  Do  you  know  what  you  did  in  the  morning 
out  there,  right  after  you  came  to  work? 

A.  No,  not  right  after  I  came  to  work,  I  know 
what  we  intended  to  do  but  T  don't  know  what  I  was 
doing  right  after  I  came  to  work. 

Q.    I  see,  what  time  do  you  go  to  work? 

A.     Eight  o'clock.  There  are  times  that  they  need 
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ice  and.  we  didn't  start  on  that  particular  job  that 

we  were  to  do  that  day. 

Q.    After  you  came  to  work  what  did  you  do  out 
there  that  day? 

A.    We  were  inspecting  the  transformer  oil  and 
taking  samples  from  them. 

Q.    Was  that  shortly  after  you  came  to  work 
that  you  started  to  [351]  do  that? 

A.    I  would  say  within  a  couple  of  hours. 

Q.    What  did  you  first  do  with  reference  to  the 
inspection  of  oil  in  the  transformers? 

A.    We  had  to  unlock  the  gate. 

Q.    Did  you  first  go  to  the  sub-station,  is  that  it? 

A.    Yes. 

Q.    And  who  unlocked  the  gate? 

A.    Howard  Johnson  or  myself. 

Q.    Who  else  was  with  you? 

A.    Mr.  Judge,  Pacific  Fruit  Express  Company 
electrician,  and 

Q.    Howard    Johnson    and    yourself    and    Mr. 
Judge,  is  that  right?  A.     Yes. 

Q.    What  did  you  do  when  you  got  into  the  sub- 
station ? 

A.    We  have  two  oil  switches  that  we  pulled  first 
and  then  break  the  breaker  on  top  of  the  tower. 

Q.     The  switch  that  de-energizes  the  transformer, 
is  that  it? 

A.    Yes,  that  de-energizes  the  transformer,  that 
is  right. 

Q.    After  you  did  that, — first  let  me  ask,  do  you 
know  who  pulled  that  pole-top  switch? 
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A.  I  am  not  positive  but  I  think  that  I  did  my- 
self, I  was  in  the  habit  of  doing  that  when  we 
went  in. 

Q.  And  after  you  pulled  that  and  these  two  oil 
switches  what  did  you  do? 

A.     Started  to  work  on  the  transformers.  [352] 

Q.    You  say  that  you  were  inspecting  the  oil? 

A.    Yes. 

Q.  What  do  you  do  when  you  are  inspecting  the 
oil? 

A.  Raise  the  lids  and  look  down  at  the  oil  and 
add  oil  if  need  be. 

Q.     The  lid  is  on  top  of  the  transformer? 

A.    Yes,  sir. 

Q.     How  many  transformers  are  in  that  cage? 

A.     Three  large  and  two  smaU  ones. 

Q.  What  did  you  do  when  you  got  through  in- 
specting the  oil  in  the  transformers,  did  you  leave 
the  cage? 

A.    We  locked  the  cage  up  and  left  it. 

Q.  When  you  inspected  the  oil  in  the  transform- 
ers there,  was  there  anyone  else  there  with  you 
at  that  time  besides  you  three,  Howard  Johnson, 
Mr.   Judge   and   yourself?  A.    Yes. 

Q.     There  were  others  there? 

A.    Yes,  sir. 

Q.    Who  were  they? 

A.     PFE  laborers  cleaning  the  weeds  out. 

Q.  Were  there  any  railroad  electricians  in 
there?  A.    No,  sir. 
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Q.  Was  there  anyone  from  the  railroad  at  all 
that  you  saw  there? 

A.     I  never  saw  any  there. 

Q.  At  the  time  you  pulled  the  pole-top  switch 
to  de-energize  the  [353]  transformers,  did  you  pull 
the  disconnect  switch  to  de-energize  the  lightning 
arresters?  A.     No,  sir. 

Q.  Did  you  leave  the  transformer  cage  before 
the  men  got  through  cutting  weeds? 

A.    No,  sir. 

Q.  You  and  Mr.  Judge  and  Mr.  H.  O.  Johnson 
w^ere  the  last  ones  out?  A.     Yes,  sir. 

Q.    Was  the  gate  locked  when  you  went  out? 

A.    Yes,  sir. 

Q.  Were  you  over  around  that  sub-station  the 
rest  of  that  day? 

A.    Yes,  I  was  there  again. 

Q.    When  was  that? 

A.  When  we  put  the  discoimect  in  after  the 
accident. 

Q.    When  you  did  what,  I  didn't  get  that? 

A.  When  we  put  the  main  switches  in  after  the 
accident. 

Q.  You  mean  when  you  connected  up  the  pole- 
top  switch?  A.    Yes,  sir,  energized  it. 

Q.  Had  you  completed  your  oil  investigation  or 
your  inspection  of  the  transformer  oil  then? 

A.    Yes,  sir. 

Q.  And  you  had  not  been  over  around  there 
prior  to  that  time  except  in  the  morning  as  you 
testified  to?  A.     No,  sir.  [354] 
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Mr.  Anderson:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Davis) :  Are  you  an  electrician, 
Mr.  Johnson?  A.     No,  sir. 

Q.  Have  you  ever  seen  Union  Pacific  electri- 
cians out  at  the  plant  there?  A.    Yes,  sir. 

Q.  Did  you  ever  consult  with  them  concerning 
your  electrical  equipment  in  the  plant? 

A.     Oh,  certainly. 

Q.  Those  were  the  only  people  that  you  had  to 
consult  with,  were  they  not? 

A.    Mr.  Branam  told  us  what  to  do. 

Q.    Who  did?  A.    Mr.  Branam. 

Q.    He  told  you  what  to  do  ?  A.     Yes. 

Q.  When  you  wanted  to  know  something  about 
electricity  or  had  an  electrician's  problem  at  the 
plant  you  consulted  with  the  Union  Pacific  men, 
didn't  you?  A.     No,  sir. 

Q.     I  thought  you  said  that  you  did? 

A.  We  talked  about  it  but  I  never  asked  about 
any  trouble  that  [355]  I  ever  had. 

Q.    You  never  did?  A.     No,  sir. 

Q.  Do  you  know  any  of  the  Union  Pacific  elec- 
tricians? A.    Yes,  sir. 

Q.     Which  ones  do  you  know? 

A.     I  know  Mr.  Fetchel. 

Q.    Anyone  else? 

A.  Well,  I  know  the  boys  that  were  coming  out 
there  but  I  don't  know  their  names. 

Q.     Didn't  the  boys  that  came  out  there, — ^you 
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say  that  you  know  who  they  were  but  didn't  know 

their  names'?  A.    Yes,  sir. 

Q.  Did  you  know  Mr.  Eskilson,  the  foreman  who 
read  the  meters'?  A.     Yes,  sir. 

Q.  And  those  Union  Pacific  employees,  whether 
you  knew  their  names  or  not,  they  knew  that  you 
were  checking  the  transformer  oil,  that  you  did 
that? 

A.  I  couldn't  tell  you  that,  they  knew  that  we 
were  taking  care  of  it  but  I  don't  know  how  the 
reports  went  in  or  anything  like  that. 

Q.  But  they  knew  that  you  people  took  care  of 
the  checking  of  the  oil  yourselves? 

A.    I  presume  they  did,  yes,  sir. 

Mr.  Davis:    That's  all.  [356] 

Mr.  Anderson:    That's  all. 

MELVIN  JUDGE 

called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Anderson) :  Will  you  please  state 
your  name'?        A.    Melvin  Judge. 

Q.    Where  do  you  reside? 

A.    Pingree,  Idaho. 

Q.    What  is  your  business  or  occupation? 

A.    Electrician. 

Q.    Where  do  you  work  now? 

A.  I  am  working  at  the  AEC  project  for  the 
Cache  Valley  Electric. 
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Q.     Over  near  Arco?  A.    Yes,  sir. 

Q.    How  long  have  you  been  working  for  them? 

A.  I  have  been  working  about  two  weeks  now, 
for  them. 

Q.    What  kind  of  work  are  you  doing? 

A.     Inside  wiring,  electrical  maintenance  work. 

Q.  How  long  have  you  been  engaged  in  electri- 
cal work? 

A.     I  have  worked  at  it  for  close  to  20  years  now. 

Q.  Have  you  ever  done  any  work  on  high  volt- 
age electricity? 

A.  Yes,  I  worked  for  the  Idaho  Power  Com- 
pany in  Salmon  and  [357]  I  worked  for  the  Pacific 
Fruit  Express  on  maintenance  at  the  new  car  plant 
they  built  there. 

Q.    You  mean  here  in  Pocatello? 

A.     Yes,  sir. 

Q.  About  when  did  you  go  to  work  for  the 
PFE? 

A.  I  went  to  work  for  them  the  last  of  Sep- 
tember, the  year  of  the  accident. 

Q.     September  of  1950?  A.    Yes,  sir. 

Q.  On  November  4,  1950,  did  you  have  occasion 
to  go  into  this  sub-station  at  the  Pacific  Fruit  Ex- 
press plant? 

A.  Yes,  I  went  in  the  sub-station  because  I  had 
checked  the  oil  on  the  transformers  in  the  new 
PFE  place  and  so  we  worked  together  on  all  of 
them. 

Q.  What  time  of  the  day  did  you  go  to  the  sub- 
station ? 
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A.  I  went  to  work  at  eight  o'clock  in  the  morn- 
ing and  I  went  to  the  ice  plant,  we  had  to  find  the 
bottles  to  get  the  samples  of  the  oil  and  then  went 
to  work  on  the  sub-station  soon  after  that. 

Q.  Did  you  go  into  the  sub-station  that  morn- 
ing? A.    Yes,  sir. 

Q.    Who  did  you  go  in  with? 

A.  James  Johnson,  Howard  Johnson,  and  those 
laborers  went  in. 

Q.    James  Johnson  who  just  testified? 

A.    Yes,  sir.  [358] 

Q.    Who  let  you  into  the  sub-station? 

A.  It  was  James  or  Howard  Johnson,  I  don't 
recall  which  one  unlocked  the  gate. 

Q.     One  of  them  unlocked  the  gate? 

A.     Yes,  sir. 

Q.    After  you  got  in,  what  did  you  do? 

A.  Well,  I  checked  there  while  they  made  sure 
they  disconnected  the  switches, — that  was  the  ice 
plant's  work  and  they  disconnected  or  pulled  the 
two  oil  switches  and  then  the  air  break  switch  on 
top  that  killed  all  of  the  power  except  what  went  to 
the  lightning  arresters. 

Q.  Was  your  work  that  day  in  connection  with 
transformers?  A.    Yes,  sir. 

Q.  iVnd  when  that  top  pole  switch  was  pulled 
at  the  sub-station,  did  it  de-energize  the  rest  of  the 
transformers  throughout  the  PFE  system  out  there  ? 

A.    Yes,  sir. 

Q.  Were  you  checking  all  of  the  transformers 
that  day? 
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A.  Yes,  taking  samples  of  the  oil  and  checking 
all  of  them. 

Q.  At  the  time  that  you  were  in  this  trans- 
former station  or  sub-station  that  morning,  after 
the  switches  were  pulled,  you  were  checking  the 
transformers,  were  there  any  railroad  laborers  or 
employees  in  there  or  anybody  for  the  railroad? 

A.     No,  sir.   [359] 

Q.    Just  the  three  of  you? 

A.  Yes,  and  the  laborers  that  were  cutting  weeds 
in  the  sub-station. 

Q.  Did  they  leave  before  you  did,  I  mean  the 
laborers  ? 

A.     Yes,  they  went  out  before  we  did. 

Q.  Were  you  ever  back  over  around  the  sub- 
station after  that,  that  day?  A.    No,  sir. 

Q.     Your  work  took  you  somewhere  else? 

A.  Yes,  we  finished  on  the  transformers  over 
in  the  car  shop  and  so,  I  had  my  car  over  there 
and  James  Nelson  went  back  and  turned  the  power 
on  and  I  went  home  from  there. 

Q.  At  that  time  did  you  hold  a  state  license  as 
an  electrician?  A.     Yes,  sir. 

Q.  State  whether  or  not  this  was  the  first  time 
that  you  had  ever  been  in  that  sub-station? 

A.    Yes,  it  was  the  first  time. 

Mr.  Anderson:    I  think  that  is  all. 

Cross  Examination 
Q.     (By  Mr.  Davis) :    What  kind  of  car  did  you 
have?  A.     I  have  a  Ford  '49. 
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Q.  You  didn't  have  any  printing  or  name  on 
the  side  of  it?  A.     No,  sir. 

Q.  Now,  as  I  understand  it,  when  you  were 
there,  there  were  [360]  no  Union  Pacific  electri- 
cians there?  A.     No,  sir. 

Q.  You  don't  know  whether  there  were  any  in 
there  any  other  time  that  day?  A.    No,  sir. 

Q.  The  checking  of  the  oil  of  the  transformers 
with  12,500  volts  of  electricity,  that  is  work  and  a 
job  for  an  electrician,  work  that  an  electrician 
should  do?  A.    Yes. 

Q.    And  that  is  no  job  for  a  layman? 

A.     No,  it  should  be  done  by  an  electrician. 

Q.  Did  you  know  when  you  were  in  there  that 
there  was  energy  in  these  lightning  arresters  after 
the  top  switch  was  pulled?  A.    Yes,  sir. 

Q.    You  knew  that?  A.    Yes,  sir. 

Q.  And  you  saw  laborers  working  in  there,  cut- 
ting weeds? 

A.  Yes, — they  were  warned  that  the  power  was 
still  on  the  lightning  arresters  at  that  time. 

Q.  Of  the  people  that  were  in  there,  who  warned 
them  that  the  power  was  in  the  lightning  arresters? 

A.    James  Johnson. 

Q.  Mr.  James  Johnson  and  Howard  Johnson 
both  knew  that  the  power  was  in  the  arresters? 

A.    Yes,  sir. 

Q.    Did  you  ever  go  there  with  Mr.  Shoup? 

A.    No,  sir. 

Q.    You  never  did?  A.    No,  sir. 
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Q.  This  was  the  only  time  that  you  were  in 
there? 

A.    Later  on  that  day  but  not  before. 

Q.    Not  before  November  4,  1950? 

A.    No,  sir. 

Q.  When  you  went  out  of  there  was  that  left 
disconnected  or  was  it  put  back  in  position? 

A.     It  was  left  disconnected  and  the  gate  locked. 

Q.  Do  you  know  how  long  it  was  left  discon- 
nected that  day  and  the  pole-top  switch  pulled? 

A.  It  was  left  disconnected  until  we  finished 
checking  the  oil  in  the  transformers  and  then  James 
Johnson  went  over,  after  we  finished  and  turned  the 
power  on.  At  that  time  I  left  to  go  home. 

Q.  Now,  the  power  was  turned  on  before  you 
left  the  plant? 

A.     No,  sir,  he  went  to  turn  it  on  as  I  left. 

Q.    He  went  over  to  turn  it  on? 

A.    Yes. 

Q.     Now,  let's  get  that  straight,  Mr.  Judge,  what 
time  did  you  leave? 

A.  I  cannot  recall  just  now  but  it  was  towards 
the  end  of  the  [362]  day,  I  cannot  say  the  exact 
time. 

Q.    What  time  did  you  first  go  in  there? 

A.  I  started  to  work  at  eight  o'clock  and  I 
went  to  the  ice  plant  to  hunt  these  bottles  that  they 
kept  the  oil  samples  in,  after  we  found  them  we 
went  into  the  sub-station, — I  never  checked  the 
time. 
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Q.  Would  it  be  nine  o'clock,  or  tell  me  what  is 
your  best  estimate? 

A.     Somewhere  around  nine  o'clock. 

Q.    How  long  were  you  in  there? 

A.  We  was  in  there,  I  would  guess  possibly  an 
hour  or  an  hour  and  a  half. 

Q.  And  then  you  went  out,  the  gate  was  locked 
and  the  switch  was  left  pulled? 

A.    Yes,  sir. 

Q.  And  then  what  did  you  do,  did  you  go  to 
lunch  ? 

A.  No,  checked  the  transformer  at  the  ice  plant, 
in  the  small  transformer  vault  outside  of  the  ice 
plant,  and  we  finished  that  about  noon. 

Q.     Then  what  did  you  do? 

A.  In  the  afternoon  we  went  to  check  the  trans- 
former on  the  PFE  car  plant. 

Q.  When  you  came  back  in  the  afternoon  was 
the  energy  still  off? 

A.  I  never  went  to  the  station  but  we  figured 
that  it  would  [363]  be  because  we  locked  the  gate 
and  the  keys  were  turned  over  to  the  ice  plant. 

Q.  You  figured  and  it  was  generally  understood 
that  the  power  would  be  off  while  you  Avere  mak- 
ing this  inspection  that  day?  A.    Yes,  sir. 

Q.  You  don't  know  whether  it  stayed  off  all  day, 
but  you  think  that  it  did?  A.    Yes,  sir. 

Q.  When  did  you  see  James  Johnson  go  back 
to  turn  the  power  on? 

A.  James  Johnson  went  back  that  evening  after 
we  finished  with  the  transformers.  His  car  was  at 
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the  ice  plant  and  he  went  to  turn  it  on,  I  had  my 

car  over  by  the  car  shop  and  so  I  went  on  from 

there. 

Q.     That  was  after  this  accident? 

A.    Yes,  sir. 

Q.  Where  were  you  at  the  time  LaVerl  Johnson 
got  hurt? 

A.  I  was  on  top  of  a  pole  by  the  office  at  the 
PFE  plant,  they  had  one  old  transformer  there 
and  the  oil  was  bad  in  it,  we  were  draining  the  oil 
and  they  didn't  have  enough  oil  to  fill  it  so  Charlie 
Gibson  came  out  and  Howard  Johnson  and  Mr. 
Gibson  went  to  the  Idaho  Power  to  get  oil  to  finish 
filling  the  transformer.  They  were  gone  quite  a 
long  time  and  when  they  came  back  they  said  about 
Mr.  Johnson  getting  burned  over  there  at  the  sta- 
tion. [364] 

Q.  As  an  electrician,  you  felt  that  it  was  safe 
for  those  laborers  to  be  in  the  enclosure  there  with 
energy  in  the  lightning  arresters? 

A.     No,  sir,  I  didn't  figure  that  it  was  safe. 

Mr.  Davis:    That's  all. 

Redirect  Examination 

Q.  (By  Mr.  Anderson) :  Did  you  say  that  these 
laborers  were  instructed? 

A.  Yes,  they  were  instructed  that  the  power  was 
in  the  lightning  arresters. 

Q.    Did  any  of  them  get  hurt  ?  A.     No,  sir. 

Mr.  Anderson:     That's  all. 

Mr.  Davis :    That  is  all. 
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Mr.  Anderson :  At  this  time,  if  the  Court  please, 
I  think  I  would  like  to  read  these  contracts. 

The  Court:    You  may  do  so. 

Mr.  Anderson :  They  are  Exhibits  26,  27,  28  and 
29.  Exhibit  No.  26  reads:  ^'ACE  6085;  Audit  No. 
13133"  and  in  pencil:  ''1775E. 

"This  agreement,  made  and  entered  into  this 
first  day  of  March,  1924,  by  and  between  the  Ore- 
gon Short  Line  Railroad  Company,  a  corporation 
of  the  State  of  Utah,  hereinafter  called  Railroad 
Company,  party  of  the  first  part,  and  the  Pacific 
Fruit  Express  Company,  a  corporation  [365]  of 
the  State  of  Utah,  hereinafter  called  Pacific  Com- 
pany, party  of  the  second  part,  Witnesseth : 

'^That  whereas,  in  the  operation  of  its  railroad, 
the  Railroad  Company  owns  and  operates  extensive 
shop  and  terminal  facilities  at  Pocatello,  Idaho, 
and  purchases  electric  power  from  the  Idaho  Power 
Company  for  use  in  connection  with  the  operation 
of  said  facilities;  and, 

"Whereas,  the  Pacific  Company  is  handling  the 
refrigeration  work  of  and  for  the  Railroad  Com- 
pany at  Pocatello,  Idaho,  and  in  connection  with 
the  handling  of  said  refrigeration  desires  to  secure 
from  the  Railroad  Company,  electric  power  for  use 
in  connection  with  said  refrigeration;  and 

* 'Whereas,  the  Idaho  Power  Company  is  under 
contract  with  the  Pacific  Company  which  contract 
provides  that  in  case  the  said  Idaho  Power  Com- 
pany furnishes  power  to  the  Railroad  Company  at 
a  different  rate  than  that  provided  in  said  contract 
then  the  Pacific  Company  can  secure  power  through 
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the  Railroad  Company  as  herein  provided,  and, 

"Whereas,  the  Idaho  Power  Company  has  now 
made  a  contract  with  the  Railroad  Company  in 
which  the  Idaho  Power  Company  agrees  to  furnish 
power  to  the  Railroad  Company  at  a  different  rate 
than  that  provided  in  said  [366]  contract  between 
the  Idaho  Power  Company  and  the  Pacific  Com- 
pany; 

"Now  therefore,  this  agreement  witnesseth: 

"1.  The  Railroad  Company  will  construct  pole 
and  wire  lines  and  a  600  KVA  transformer  station 
necessary  for  the  delivery  of  power  at  approxi- 
mately 2300  volts  and  60  cycles  to  the  Pacific  Com- 
pany hereunder,  maintenance,  repairs,  renewals  and 
changes  in  said  constructions  shall  be  made  by  the 
Railroad  Company  at  the  cost  and  expense  of  the 
Pacific  Company. 

"2.  The  Pacific  Company  agrees  to  receive  power 
at  a  point  of  delivery  to  be  agreed  upon  between 
the  parties  hereto  and  at  its  own  expense  to  install 
and  maintain  all  equipment  necessary  for  the  ap- 
plication of  said  power  beyond  the  point  of  de- 
livery. 

''3.  The  Pacific  Company  agrees  to  reimburse 
the  Railroad  Company  for  the  cost  of  the  installa- 
tion, maintenance,  repair  and  renewal  of  said  pole 
and  wire  lines,  transformer  station  and  all  other 
apparatus  and  equipment  installed  by  it  for  the  de- 
livery and  measurement  of  electric  current  deliv- 
ered to  the  Pacific  Company  under  this  agreement. 
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"4.  The  Pacific  Company  agrees  to  pay  to  the 
Railroad  Company  for  the  electric  power  delivered 
under  this  agreement  the  same  average  rate  per 
KW  hour  as  the  [367]  Railroad  Company  pays  to 
the  Idaho  Power  Company,  plus  ten  per  cent  which 
is  to  include  the  transmission  line  and  transformer 
losses  and  the  fixed  charges  and  maintenance  on 
such  railroad  equipment  and  apparatus  as  is  used 
by  the  Railroad  Company  for  delivering  electric 
power  to  the  Pacific  Company. 

"5.  The  Railroad  Company  will  install  and  main- 
tain, at  the  expense  of  the  Pacific  Company,  stan- 
dard meters  to  measure  the  electric  service  used 
by  the  Pacific  Company,  and  will  inspect  such 
meters  from  time  to  time. 

"6.  The  Railroad  Company,  at  any  time  upon  the 
written  request  of  the  Pacific  Company  will  test 
the  meter  of  said  Pacific  Company  within  30  days 
after  receipt  of  such  request,  and  the  Pacific  Com- 
pany agrees  to  accept  the  result  of  such  test,  as  a 
basis  for  the  settlement  of  the  Pacific  Company's 
account.  If  any  such  test  shall  show  the  average 
error  of  the  meter  to  be  less  than  three  per  cent, 
the  Pacific  Company  shall  pay  the  expense  of  the 
test;  except,  that  where  the  meter  has  not  been 
tested  at  the  request  of  the  Pacific  Company,  within 
the  12  months'  period  immediately  preceding  such 
request,  the  test  will  be  made  without  charge  to 
the  Pacific  Company.  The  Railroad  Company  may 
at  any  time,  at  its  own  expense,  test  any  of  the 
meters.  An  average  error  of  more  than  three  per 
cent  will  be  considered  in  determining  the  Pacific 
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[368]  Company's  use  of  electric  service,  the  Rail- 
road Company  refunding  where  the  meter  is  fast 
and  the  Pacific  Company  paying  the  difference 
where  it  is  slow. 

"7.  If  the  Railroad  Company's  meters  shall  fail 
to  register  at  any  time,  the  service  delivered  and 
energy  consumed  during  such  failure,  in  the  ab- 
sence of  a  more  accurate  basis,  may  be  determined 
on  the  basis  of  the  nearest  corresponding  equal 
period  of  use  when  there  was  no  such  failure,  sub- 
ject to  corresponding  credit  to  the  Pacific  Company 
for  any  nonuse  during  any  such  failure.  If  any 
appliances  or  wiring  connections  shall  be  found  on 
Pacific  Company's  premises  which  prevent  the 
meters  from  accurately  recording  the  total  amount 
of  energy  used  on  the  premises,  the  Railroad  Com- 
pany may  at  once  remove  such  wiring  or  appli- 
ances at  the  Pacific  Company's  expense,  and  may 
estimate  the  amount  of  energy  so  consumed  and  not 
registered,  as  accurately  as  it  is  able  so  to  do,  and 
the  Pacific  Company  will  immediately  pay  for  such 
energy. 

"8.  The  average  error  of  a  meter  is  defined  as 
one-half  of  the  algebraic  sum  of:  (1)  The  error  at 
light  load,  and  (2)  The  error  at  heavy  load.  Light 
load  shall  be  considered  to  mean  approximately  ^ 
per  cent  to  10  per  cent  of  the  rated  capacity  of 
the  meter.  Heavy  load  shall  be  considered  to  mean 
not  less  than  60  per  cent  nor  more  than  100  per 
cent  of  the  rated  capacity  of  the  meter.  No  [369] 
meter  will  be  installed  which  has  an  error  of  more 
than  plus  2  per  cent  or  minus  3  per  cent  at  light 
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load,  or  plus  or  minus  2  per  cent  at  heavy  load. 
Whenever  an  installation,  periodic  or  any  other  test 
a  meter  is  found  to  exceed  these  limits,  it  will  be 
adjusted  or  replaced. 

^'9.  Bills  properly  chargeable  to  the  Pacific 
Company  hereunder  shall  be  paid  by  the  Pacific 
Company  within  30  days  after  presentation  by  the 
Railroad  Company. 

*'10.  In  case  the  Railroad  Company  shall,  at  any 
time,  during  the  term  hereof,  generate  in  its  own 
plant  all  or  pai^^  of  the  electric  power  used  at  the 
Pocatello  terminal,  the  Pacific  Company  agrees  to 
pay  to  the  Railroad  Company  for  electric  power 
delivered  under  the  terms  hereof  at  such  new  rate 
as  may  be  specified  by  the  Railroad  Company; 
such  new  rate  to  be  equal  to  the  cost  including 
fixed  charges  plus  10  per  cent.  The  cost  to  be  de- 
termined by  the  Railroad  Company.  In  case  the 
new  rate  is  not  satisfactory  the  Pacific  Company 
may  terminate  this  agreement  at  any  time  by  giv- 
ing to  the  Railroad  Company  30  days  written  no- 
tice of  its  intention  so  to  do. 

'^11.  Either  party  may  terminate  this  agreement 
at  any  time  after  one  year  from  the  date  hereof  by 
giving  to  the  other  party  90  days  notice  in  writing. 
^  '^12.  The  Railroad  Company  being  dependent 
upon  the  Idaho  Power  Company  for  power  does 
not  guarantee  the  [370]  delivery  of  any  specific 
amount  of  electric  power  under  this  agreement  or 
the  delivery  of  power  for  any  specific  period  or 
an  uninterrupted  supply  of  electric  power,  and  in 
case  a  limited  supply  of  electric  power  is,  for  any 


LaVerl  and  Joleen  Johnson,  et  dl.         oU> 

period  of  time,  furnished  to  the  Railroad  Company, 
it  will  distribute  such  supply,  as  between  the  par- 
ties hereto,  to  the  best  advantage,  giving  due  con- 
sideration to  the  relative  importance  of  the  various 
units  to  be  operated  and  the  amount  of  electric 
power  available. 

"15.  The  servants  and  employees  of  the  Railroad 
Company,  while  engaged  on  the  construction,  re- 
construction, alteration,  maintenance,  repair,  re- 
newal or  operation  of  said  transformer  station  and 
wire  line  shall  be  considered  to  be  the  servants 
and  employees  of  the  Pacific  Company. 

"16.  This  agreement  shall  take  effect  on  the  first 
day  of  March,  1925,  and  unless  sooner  terminated 
as  herein  provided,  shall  remain  in  force  until  the 
28th  day  of  April,  1929. 

"17.  This  agreement  shall  inure  to  and  be  bind- 
ing upon  the  successors  in  interest  of  the  parties 
hereto. 

"In  Witness  Whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  executed  on  the  day 
and  year  first  above  written.  Oregon  Short  Line 
Railroad  Company  by  C.  R.  Gray,  its  president. 
Witness:  F.  J.  Melia.  Attest:  C.  B.  Mattha,  Assist- 
ant Secretary.  Pacific  Fruit  [371]  Express  Com- 
pany, by  H.  Giddings,  its  Vice  President  and  Gen- 
eral Manager.  Witness:  Fred  Garrigues.  Attest: 
G.  S.  King,  Assistant  Secretary.  Approved  as  to 
form,  John  Bannewitz,  Contract  Attorney.  A.  H. 
Babcock,  Electrical  Engineer.  Approved,  H.  Y. 
Piatt,  General  Manager;  Approved,  W.  R.  Arm- 
strong, Assistant  Chief  Engineer;  Approved  as  to 


320       Union  Pacific  Failroad  Company  vs. 

foi-m,  George  H.  Smith,  General  Attorney;  Ap- 
proved as  to  execution,  George  H.  Smith,  General 
Solicitor." 

Mr.  Davis:  I  would  not  suggest  this  if  the  para- 
graphs were  not  short  but  in  order  that  this  may 
be  more  readily  understood  could  we  have  the  two 
paragraphs  read  at  this  time. 

The  Court:    Yes,  you  may. 

Mr.  Anderson:  As  to  that,  your  Honor,  on  this 
contract  I  would  like  to  make  an  objection  to  the 
proposal  of  Mr.  Davis,  because,  so  far  as  this  case 
is  concerned  these  two  paragraphs  have  nothing  to 
do  with  this  case  whatever.  I  think  it  is  very  similar 
to  making  an  objection  to  some  question  asked  of 
a  ^vitness  on  the  stand  that  it  may  be  incompetent, 
irrelevant  and  immaterial  and  this  portion  is  also 
incompetent,  irrelevant  and  immaterial  as  to  the 
issues  of  this  case  and  we  make  that  objection. 

The  Court :  There  was  some  question  came  [372} 
up  with  regard  to  the  interest  of  witnesses  con- 
nected with  the  PFE  or  their  interest.  I  think  a 
great  deal  of  a  contract  and  I  think  a  great  deal 
of  the  contract  that  you  have  read  here,  but  in  my 
opinion  I  think  it  is  all  immaterial  and  not  neces- 
sary but  the  Court  feels  that  if  any  part  of  a  con- 
tract is  read  to  the  jury  that  the  jury  would  be  con- 
fused as  to  any  portion  that  is  not  read  and  I  think 
it  should  be  in  the  record,  the  portion  eliminated 
would  confuse  this  jury.  It  goes  to  the  question  of 
interest.  You  may  read  the  two  paragraphs  as  you 
request,  Mr.  Davis. 

Mr.  Davis :    Paragraph  No.  13  which  was  omitted 
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by  Mr.  Anderson  is  as  follows:  "13.  Neither  the 
Railroad  Company  nor  the  Pacific  Company  shall 
be  liable  to  the  other  for  any  act  or  omission 
caused  directly  or  indirectly  by  strikes,  labor 
troubles,  accidents,  litigation,  United  States,  state 
or  municipal  interference,  or  other  causes  not  due 
to  negligence,  but  the  cause  producing  such  act  or 
omission  shall  be  removed  with  all  reasonable  dili- 
gence." And  the  next  paragraph  omitted:  "14.  The 
Pacific  Company  will  indemnify,  save  harmless  and 
defend  the  Railroad  Company  against  all  claims, 
demands,  costs  or  expense  for  death  of  or  injury 
to  persons  or  loss  of  or  damage  to  property,  in 
any  manner  directly  or  indirectly  connected  with 
or  growing  out  of  the  transmission  or  use  of  elec- 
tric service  by  the  Pacific  Company,  at  or  on  the 
[373]  Pacific  Company's  side  of  the  point  of  de- 
livery." 

The  Court:  You  may  now  proceed,  Mr.  An- 
derson. 

Mr.  Anderson:  I  overlooked  calling  your  Honor's 
attention  to  the  fact  that  this  contract  expired  on 
the  28th  day  of  April,  1929. 

The  Court:  This  contract  expired  on  the  28th 
of  April,  1929? 

Mr.  Anderson:  Yes,  this  was  just  a  construc- 
tion contract  and  I  think  that  portion  read  by  Mr. 
Davis  should  be  stricken,  or  the  jury  should  be  in- 
structed to  disregard  what  Mr.  Davis  read. 

The  Court:  And  then  I  better  instruct  them  to 
disregard  what  you  read  too,  hadn't  I? 

Mr.  Anderson:    No,  because  it  leads  right  up  to 
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the  question  of  ownership,  that  has  to  do  with  the 
construction  and  leads  right  up  to  this  question. 

The  Court:  I  thought  that  if  I  let  a  part  of 
this  contract  in  without  having  it  all  that  the  jury- 
would  be  confused,  and  now  you  have  me  confused, 
you  say  that  the  contract  expired  on  the  28th  of 
April,  1929,  and  still  you  want  to  leave  a  part  of 
it  in  this  record  and  take  a  part  out. 

Mr.  Anderson:  As  I  say,  your  Honor,  it  has  to 
do  with  the  construction  and  ownership,  that  was 
the  [374]  purpose. 

The  Court:  I  will  take  your  motion  under  ad- 
visement and  I  will  read  it  again. 

Mr.  Anderson:  And  now,  with  the  Court's  per- 
mission, I  will  read  Exhibit  No.  27  to  the  jury. 

The  Court:    You  may  do  so. 

Mr.  Anderson:  This  is  Exhibit  No.  27:  ''Con- 
tract Department  No.  C-10475".  Also  in  blue  pencil, 
''1775-E  Lease ;  ACE  No.  8298  Audit  No.  6978  from 
Oregon  Short  Line  Railroad  Company  to  Pacific 
Fruit  Express  Company.  Transformer  site  at  Po- 
catello,  Idaho."  Then  follows  a  mailgram:  "Poca- 
tello,  Idaho,  April  29,  1926.  W.  S.  Ure  Salt  Lake 
Your  mailgram  of  the  28th  inst.  and  previous  cor- 
respondence relative  to  contract  audit  No.  13133 
with  Pacific  Fruit  Express  Company.  This  service 
was  first  started  for  the  PFE  Company  on  August 
28,  1925,  the  first  charge  appearing  therefor  was 
on  September,  1925,  bill.  D-187.  A  C  Hinckley. 
Original  filed  with  contract  audit  No.  13133. 

"This  supplemental  agreement,  made  and  en- 
tered into  this  23rd  day  of  February,  1926,  by  and 
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between  Oregon  Short  Line  Railroad  Company,  a 
corporation  of  the  State  of  Utah,  hereinafter  called 
*' Railroad  Company",  party  of  the  first  part  and 
the  Pacific  Fruit  Express  Company,  a  corporation 
of  the  State  of  Utah,  hereinafter  called  "Car  Line", 
party  [375]  of  the  second  part,  witnesseth: 

"Recitals:  the  parties  hereto  are  parties  to  an 
agreement  dated  February  11,  1916,  which,  among 
other  things,  contains  provisions  relating  to  the 
leasing  by  the  Railroad  Company  to  the  Car  Line 
of  property  of  the  Railroad  Company  for  certain 
purposes  therein  set  forth;  and  the  parties  hereto 
are  also  parties  to  an  agreement  dated  on  the  1st 
of  March,  1924,  which  provides  for  the  furnishing 
of  electric  power  to  the  Car  Line  by  the  Railroad 
Company.  The  Car  Line  now  desires  to  lease  from 
the  Railroad  Company,  certain  property  at  Poca- 
tello,  Idaho,  hereinafter  more  specifically  described. 

''Agreement:  Now,  therefore,  it  is  mutually 
agreed  by  and  between  the  parties  hereto  as  fol- 
lows, to  wit: 

"Section  one.  The  Railroad  Company  hereby 
leases  to  the  Car  Line  a  transformer  and  trans- 
mission line  site  at  Pocatello,  Idaho,  as  more  fully 
described  and  set  forth  in  the  schedule  and  plat 
marked  Exhibit  A  and  B,  respectively,  hereto  at- 
tached and  hereby  made  a  part  of  this  agreement. 

"Section  two.  The  value  of  the  leased  premises 
shown  on  Exhibit  B  is  13  and  20-100  dollars,  as 
per  detail  set  forth  in  Exhibit  A.  In  addition  to 
the  rental  to  be  paid  for  the  use  of  the  property 
above  referred  to  the  Car  Line  hereby  agrees  to 
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pay  to  the  Railroad  Company  as  rental  for  the 
property  occupied  by  transmission  lines  as  [376] 
herein  provided,  five  and  no-100  dollars  per  annum. 

' 'Section  three.  This  lease  shall  be  subject  to  all 
of  the  terms  and  conditions  with  respect  to  rental 
and  otherwise,  except  as  provided  in  Section  two 
and  Section  four  hereof,  contained  in  said  agree- 
ments of  February  11,  1916,  and  the  1st  day  of 
March,  1924,  to  which  this  agreement  is  supple- 
mental, and  the  parties  hereto  severally  agree  for 
themselves,  their  successors  and  assigns,  to  be  bound 
by  all  of  said  terms  and  conditions. 

' 'Section  four.  This  agreement  shall  take  effect 
as  of  the  date  on  which  the  power  is  delivered  to 
the  Car  Line  under  said  agreement  of  March  1, 
1924,  and  shall  continue  in  full  force  and  effect  for 
a  period  of  one  year  and  thereafter  until  terminated 
on  the  last  day  of  any  month  by  either  party  hereto 
giving  to  the  other  party  written  notice  on  or  before 
the  last  day  of  the  preceding  month  of  its  inten- 
tion so  to  terminate  the  same. 

"In  witness  whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  executed  in  duplicate 
as  of  the  day  and  year  first  herein  written.  Oregon 
Short  Line  Railroad  Company  by  E.  E.  Calvin,  its 
Vice  President,  witness  J.  S.  Sykes.  Pacific  Fruit 
Express  Company  by  H.  Giddings,  its  Vice  Presi- 
dent and  General  Manager,  Attest,  G.  S.  King, 
Assistant  Secretary.  Location  and  description  cor- 
rect, H.  T.  Whyte,  Assistant  General  [377]  Man- 
ager by",  and  I  cannot  make  out  that  signature 
and  it  further  is:  ''Approved  H.  V.  Piatt,  General 
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Manager.  B.  H.  Prater,  Assistant  Chief  Engineer. 
Form  approved:  George  H.  Smith,  General  At- 
torney; John  A.  Beniwitz,  Contract  Attorney.  Exe- 
cution approved:  George  H.  Smith,  General  Soli- 
citor." Attached  to  that  is  Exhibit  A  which  is:  "Ex- 
hibit A.  Oregon  Short  Line  Railroad  Company. 
Schedule  showing  value  of  land  of  the  Oregon 
Short  Line  Railroad  Company,  at  Pocatello,  Idaho, 
leased  to  the  Pacific  Fruit  Express  Company. 

"Land  occupied  by  transformer  station  and  trans- 
mission line.  Transformer  station:  15  feet  by  22 
feet  equals  330  square  feet  at  $.04  per  square  foot 
equals  $13.20. 

"Beginning  at  a  point  which  is  153.0  feet  per- 
pendicularly distant  southwesterly  from  the  center 
line  of  double  main  tracks  of  the  Oregon  Short 
Line  Railroad  at  engineer's  station  11377  plus  78.0, 
which  station  is  98.1  feet  southeasterly  measured 
along  the  center  line  of  double  main  tracks  from  its 
intersection  with  the  north  line  of  section  27,  town- 
ship 6  south,  range  34  east,  Boise  Meridian;  thence 
northwesterly  and  parallel  to  center  line  of  double 
main  tracks  a  distance  of  15.0  feet;  thence  at  right 
angles  southwesterly  a  distance  of  22.0  feet;  thence 
at  right  angles  a  distance  of  15.0  feet  [378]  south- 
easterly; thence  at  right  angles  a  distance  of  22.0 
feet  northeasterly  to  point  of  beginning. 

''Also  a  site  for  a  transmission  line  extending 
from  the  above  described  property  to  an  existing 
pole  of  the  railroad  company  38.0  feet  perpendicu- 
larly distant  northeasterly  from  said  center  line  of 
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double  main  tracks  at  engineer's  station  11377 
plus  78.0. 

''Also  a  site  for  a  transmission  line  from  the 
above  described  property  to  a  point  in  the  right- 
of-way  boundary  line  181.0  feet  perpendicularly 
distant  southwesterly  from  the  said  center  line  of 
double  main  tracks  at  engineer's  station  11378 
plus  74.0." 

Exhibit  B  is  a  blueprint  on  which  is  outlined  in 
yellow  the  sub-station  lease  and  a  line  which  ex- 
tends across  the  tracks  to  the  OSL  transmission 
line. 

Now,  I  will  read  Defendant's  Exhibit  No.  28: 
"1775-E.  L  and  T  No.  10696.  Audit  No.  9145. 

''This  agreement  made  and  entered  into  this  19 
day  of  July,  1932,  by  and  between  Oregon  Short 
Line  Railroad  Company,  a  corporation  of  the  State 
of  Utah,  hereinafter  called  Lessor,  party  of  the 
first  part,  and  Pacific  Fruit  Express  Company,  a 
corporation  of  the  state  of  Utah,  hereinafter  called 
Lessee,  party  of  the  second  part,  witnesseth:  [379] 

"Section  1.  The  lessor,  for  and  in  consideration 
of  the  covenants  and  payments  hereinafter  men- 
tioned to  be  performed  and  made  by  the  lessee, 
hereby  agrees  to  lease  and  let  and  does  hereby 
lease  and  let  unto  the  lessee  for  the  term  herein- 
after specified,  the  following  described  premises  of 
the  lessor,  together  with  the  trackage  located 
thereon,    at    Pocatello,    Bannock    County,    Idaho, 

to- wit : 
*  *  *  *  * 

Mr.  Anderson:    "A  piece  or  parcel  of  land  to  be 
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used  for  a  transformer  site,  described  as  follows 
to-wit : 

"Beginning  at  a  point  which  is  153.0  feet  per- 
pendicularly distant  southwesterly  from  said  center 
line  of  the  double  main  track  roadbed,  at  engineer's 
station  11377  plus  78.0,  which  is  98.1  feet  south- 
easterly measured  along  said  center  line  from  its 
intersection  with  the  north  line  of  said  section  27; 
thence  parallel  [380]  to  said  center  line  15.0  feet 
northwesterly;  thence  at  right  angles  22.0  feet 
southwesterly;  thence  at  right  angles  15.0  feet 
southeasterly;  then  at  right  angles  22.0  feet  north- 
easterly to  the  point  of  beginning,  as  indicated  out- 
lined and  shaded  in  yellow  on  the  print  marked 
Exhibit  B,  which  is  hereby  made  a  part  hereof. 

''The  above  described  premises,  including  the 
trackage  of  the  lessor  located  thereon,  are  herein- 
after referred  to  as  leased  premises. 

''Section  2.  The  lessee  is  also  granted  the  right 
and  license,  subject  to  the  observance  and  perform- 
ance by  the  lessee  of  all  and  singular  the  condi- 
tions, covenants  and  agreements  hereinafter  con- 
tained to  be  by  the  lessee  kept,  observed  and  per- 
formed, to  continue,  during  the  term  hereof,  to 
maintain  and  operate  to  existing  transmission  lines, 
including  the  connection  of  one  of  them  with  the 
existing  transmission  line  of  the  lessor,  over  and 
across  a  portion  of  the  right-of-way  of  tracks  and 
wires  of  the  lessor  in  the  locations  described  as 
follows,  to-wit: 

"One  of  said  transmission  lines  extends  from  an 
existing  pole  of  the  lessor,  which  is  38.0  feet  north- 
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easterly,  measured  at  right  angles  from  the  center 
line  of  the  double  main  track  roadbed  of  the  Oregon 
Short  Line  Eailroad  at  engineer's  station  11377 
plus  85.3,  [381]  southwesterly  191.0  feet  to  the 
above  described  transformer  site  and  crosses  the 
aforesaid  center  line  at  right  angles  at  engineer's 
station  11377  plus  85.3  which  is  90.8  feet  south- 
easterly measured  along  said  center  line  from  its 
intersection  with  the  north  line  of  section  27,  town- 
ship 6,  south,  range  34  east  Boise  Meridian. 

''The  other  of  said  transmission  lines  extends 
from  the  above  described  transformer  site  north- 
westerly for  a  distance  of  88.7  feet,  more  or  less,  to 
a  point  in  the  southwesterly  right-of-way  boundary 
of  the  Oregon  Short  Line  Railroad  181.0  feet  south- 
westerly, measured  at  right  angles,  from  said  center 
line  of  engineer's  station  11378  plus  74.0,  which  is 
9.4  feet  southeasterly  measured  along  said  center 
line  from  its  intersection  with  the  north  line  of 
said  section  27. 

"The  location  of  said  transmission  lines  are  sub- 
stantially as  indicated  by  dashed  and  dotted  yellow 
lines  and  yellow  circles  on  the  aforesaid  Exhibit  B. 

"Section  3.  The  lessee  agrees  to  pay  to  the  lessor 
for  the  use  of  the  leased  premises,  rental  at  the 
rate  of  $2,305.35  per  annum,  payable  annually  in 
advance.  In  addition  to  the  foregoing  rental  the 
lessee  agrees  to  pay  to  the  lessor,  for  the  right  and 
license  granted  the  lessee  in  Section  2  hereof,  rental 
at  the  rate  of  $5.00  per  annum,  payable  annually 
in  advance.  Acceptance  of  [382]  said  rentals  in  ad- 
vance by  the  lessor  shall  not  act  as  a  waiver  of  its 
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right  to  terminate  this  lease  and  agreement  as  here- 
inafter provided. 

"If,  during  the  term  of  this  lease  and  agreement, 
any  street  or  other  improvements,  whether  consist- 
ing of  new  construction,  maintenance,  repairs,  re- 
newals or  reconstruction  shall  be  made,  the  whole 
or  any  portion  of  the  cost  which  is  assessed  against 
or  fairly  assignable  to  the  leased  premises,  the 
lessee  agree  to  pay  in  addition  to  the  other  pay- 
ments herein  provided  for  6  per  cent  per  annum 
on  the  amount  so  assessed  against  or  assignable  to 
the  leased  premises  during  the  remainder  of  the 
term  of  this  lease  and  agreement  from  and  after 
the  date  the  expenditure  by  the  lessor  of  such 
amount  is  made. 

-'The  lessee  further  agrees  to  pay  before  the  same 
becomes  delinquent,  all  taxes  levied  during  the  con- 
tinuance of  this  lease  and  agreement  upon  the 
leased  premises  and  upon  any  improvements  made 
upon  the  leased  premises  by  the  lessee. 

''Section  4.  The  lessee  covenants  that  the  leased 
premises  shall  not  be  used  for  any  other  purpose 
than  for  light  repair  yard,  shop,  icing  platform  and 
transformer  sites,  and  agrees  that  if  the  lessee 
abandons  the  leased  premises,  the  lessor  may  enter 
upon  and  take  [383]  possession  of  the  same. 

''Section  5.  The  lessee  agrees  not  to  let  or  sub-let 
the  leased  premises,  in  whole  or  in  part,  or  to  assign 
this  lease  and  agreement  without  the  consent  in 
writing  of  the  lessor,  and  it  is  agreed  that  any 
transfer  or  assignment  of  this  lease  and  agreement, 
whether  voluntary,  by  operation  of  law  or  other- 
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wise,  without  such  consent  in  writing,  shall  be  ob- 
solutely  void  and,  at  the  option  of  the  lessor,  shall 
terminate  the  same. 

"Section  6.  The  lessee  covenants  and  agrees  that 
all  buildings  and  all  other  structures  ereceted  upon 
the  leased  premises  during  the  term  hereof  shall 
be  of  sul^stantial  design  and  construction  and  of  a 
design  and  type  satisfactory  to  the  lessor,  shall  be 
painted  by  the  lessee  a  color  satisfactory  to  the 
lessor,  and  shall  at  all  times  be  kept  in  good  repair ; 
that  the  roof  of  each  such  building  shall  be  of 
fire  resistive  material,  and  when  any  building  is 
without  solid  foundation  the  openings  between  the 
ground  and  the  floor  thereof  shall  be  covered  with 
fire  resistive  material;  that  in  the  construction, 
occupancy  and  use  of  said  buildings  and  struc- 
tures and  in  the  use  of  the  leased  premises  the 
lessee  shall  conform  to  all  laws,  ordinances  and 
other  public  regulations  now  in  effect  or  which  may 
hereafter  be  enacted.  [384] 

"Section  7.  The  lessee  shall  fully  pay  for  all  ma- 
terials joined  or  affixed  to  said  premises,  and  shall 
pay  in  full  all  persons  who  perform  labor  upon 
said  premises  and  shall  not  permit  or  suffer  any 
mechanic's  or  materialman's  of  any  kind  or  nature 
to  be  enforced  against  said  premises  for  any  work 
done  or  materials  furnished  thereon  at  the  instance 
or  request  or  on  behalf  of  the  lessee ;  and  the  lessee 
agrees  to  indemnify  and  hold  harmless  the  lessor 
from  and  against  any  and  all  liens,  claims,  demands, 
costs  and  expenses  of  whatsoever  nature  in  any  way 
connected  with  or  growing  out  of  such  work  done, 
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labor   performed   or   materials   furnished."    I    am 
skipping  Section  8. 

"Section  9.  Except  as  provided  in  Section  2 
hereof  the  lessee  shall  not  locate  or  permit  the  loca- 
tion or  erection  of  any  poles  upon  the  property  of 
the  lessor,  nor  of  any  beams,  pipes,  wires,  struc- 
tures or  other  obstruction  over  or  under  any  tracks 
of  the  lessor  without  the  consent  of  the  lessor."  I 
am  leaving  out  Sections  10  and  11. 

"Section  12.  It  is  further  agreed  that  the  breach 
of  any  covenant,  stipulation  or  condition  herein 
contained  to  be  kept  and  performed  by  the  lessee, 
shall,  at  the  option  of  the  lessor,  forthwith  work  a 
termination  of  this  lease  and  agreement,  and  of  all 
rights  of  the  lessee  hereunder;  that  no  notice  of 
such  termination  or  [385]  declaration  of  forfeiture 
shall  be  required,  and  the  lessor  may  at  once  re- 
enter upon  the  premises  and  repossess  itself  thereof 
and  remove  all  persons  therefrom  or  may  resort 
to  an  action  of  forcible  entry  and  detainer,  or  any 
other  action  to  recover  the  same.  A  waiver  by  the 
lessor  of  the  breach  by  the  lessee  of  any  covenant 
or  condition  of  this  lease  and  agreement  shall  not 
impair  the  right  of  the  lessor  to  avail  itself  of  any 
subsequent  breach  thereof. 

''Section  13.  This  lease  and  agreement  shall  be 
retroactive  to  the  16th  day  of  June,  1930,  and  shall 
continue  in  full  force  and  effect  for  a  period  of  one 
year  from  the  date  first  herein  written  and  there- 
after until  terminated  on  the  last  day  of  any  month 
by  either  party  hereto  giving  to  the  other  party 
written  notice  on  or  before  the  last  day  of  the  pre- 
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ceding  month  of  its  intention  so  to  terminate  the 
same. 

'^Section  14.  The  lessee  covenants  and  agrees  to 
vacate  and  surrender  the  quiet  and  peaceable  pos- 
session of  the  premises  upon  the  termination  of 
this  lease  and  agreement  howsoever.  Within  30 
days  after  the  termination  of  this  lease  and  agree- 
ment howsoever,  the  lessee  shall,  at  its  own  ex- 
pense, remove  from  the  premises  all  property  not 
belonging  to  the  lessor.  The  lessor  hereby  acknowl- 
edges the  title  of  the  lessee  in  and  to  the  improve- 
ments, other  [386]  than  the  trackage  of  the  lessor 
forming  part  of  the  premises  described  in  Section  1 
hereof,  located  on  the  leased  premises  as  of  June  16, 
1930. 

"Section  15.  This  lease  and  agreement  supersedes 
and  terminates  as  of  the  effective  date  hereof  and 
previous  agreements  of  lease  between  the  parties 
hereto,  dated  respectively  the  20th  day  of  January, 
1925;  the  25th  day  of  September,  1929;  the  23rd 
day  of  February,  1926;  and  the  10th  day  of  De- 
cember, 1926;  designated  in  the  files  of  the  lessor 
as  leases  ACE  No.  7948,  audit  No.  6680,  supple- 
ment to  ACE  No.  7948,  audit  No.  6680;  ACE  No. 
8298,  audit  No.  6978;  and  ACE  No.  8845,  audit 
No.  7239  respectively;  which  said  agreements  pro- 
vide for  the  leasing  to  the  lessee  by  the  lessor  of 
certain  property  of  the  lessor  at  Pocatello,  Idaho, 
for  yards  and  light  repair  shop  site,  transformer 
and  transmission  line  site  and  for  an  icing  plat- 
form site. 

* 'Section  16.    Subject  to  the  provisions  of  Sec- 
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tion  5  hereof,  this  lease  and  agreement  shall  be 
binding  upon  and  inure  to  the  benefit  of  the  par- 
ties hereto,  their  successors  and  assigns.  In  witness 
whereof,  the  parties  hereto  have  caused  this  lease 
and  agreement  to  be  executed  in  duplicate  as  of 
the  date  first  herein  written.  Oregon  Short  Line 
Railroad  Company  by  William  Jeffries,  its  Vice 
President.  Witness:  F.  J.  Delehanty.  Pacific  Fruit 
[387]  Express  Company  by  H.  Giddings,  its  Vice 
President  and  General  Manager.  Witness:  C.  O. 
Hivelin.  Attest:  G.  S.  King,  Assistant  Secretary. 
Valuation  location  and  description  approved:  H.  T. 
Whyte,  Assistant  General  Manager,  by  H.  T. 
Whyte." 

Attached  to  these  are  two  blue  prints.  The  first 
is  marked  Exhibit  A  and  refers  to  the  lease  of 
y)roperty  other  than  the  transformer  site  and  Ex- 
hibit B  has  reference  to  the  lease  of  the  trans- 
former site  and  the  transmission  lines  across  the 
track  over  to  the  ice  plant  which  are  all  shown  in 
yellow  on  the  blueprint. 

Mr.  Davis:  Now,  if  the  Court  please,  may  we 
read  these  portions  which  we  desire,  that  were 
omitted  by  Mr.  Anderson. 

The  Court:    Yes,  you  may. 

Mr.  Davis:     I  will  read  Section  10. 

Mr.  Anderson:  Just  a  moment,  Mr.  Davis,  we 
object  to  the  reading  of  these  sections,  because  this 
has  nothing  to  do  with  this  suit  and  we  are  not 
trying  out  anything  else  other  than  what  is  con- 
fined to  the  issues  here.  It  is  wholly  incompetent, 
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irrelevant  and  immaterial  and  just  has  nothing  to 
do  with  this  case. 

The  Court:  I  requested  authorities  on  this  mat- 
ter and,  of  course,  none  were  handed  to  me.  I  did 
some  work  and  all  of  the  authorities  that  I  can 
[388]  find  are  to  the  effect  that  when  one  part  of 
a  writing  is  presented  then  the  opposing  side  was 
entitled  to  have  it  all.  In  view  of  the  fact  that  there 
is  no  ruling  to  the  contrary  presented  to  the  Court 
I  will  permit  the  reading  of  this  part. 

Mr.  Davis:  "Section  10.  The  lessee  shall  be 
liable  for  any  and  all  injury  or  damage  to  persons 
or  property  of  whatsoever  nature  or  kind,  arising 
out  of  or  contributed  to  by  any  breach,  in  whole  or 
in  part,  of  any  covenant  of  this  lease  and  agree- 
ment. 

"Section  11.  The  provisions  relating  to  liability 
contained  in  that  certain  agreement  between  the 
Union  Pacific  Railroad  Company,  the  lessee,  and 
the  Southern  Pacific  Company  dated  July  28,  1928, 
concerning  the  protection  of  perishable  freight  in 
transit,  and  any  amendment  thereof  or  supplement 
thereto,  shall  govern  as  between  the  parties  hereto 
in  the  matter  of  liability  for  loss  of  or  damage  to 
property  or  injury  to  or  death  of  persons  occur- 
ring in  any  way  incident  to  the  lessee's  occupation 
and  use  of  the  premises  herein  leased,  or  the  lessee's 
use  and  enjoyment  of  the  right  and  license  herein 
granted." 

Mr.  Casterlin:  We  move  to  strike  that  on  the 
ground  that  Section  10  has  to  do  with  liability  for 
[389]   breach  of  contract  as  between  the  parties 
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thereto.  This  case  is  not  predicated  on  any  breach 
of  contract  and  this  suit  is  not  between  the  PFE 
and  the  Union  Pacific  and  that  is  all  that  Section 
10  has  to  do  with.  Now,  Section  11  has  to  do  with 
the  liability  of  freight  or  rather  for  freight  in 
transit.  This  case  does  not  involve  any  freight  in 
transit  and  there  is  no  liability  by  reason  of  that 
fact.  It  goes  on  to  say, — and  I  am  paraphrasing 
somewhat,  any  amendment  to  the  agreement  of 
July  28,  1928,  or  any  supplement  thereto  shall 
govern  the  parties  therein  in  certain  respects.  That 
is  unintelligible  because  in  the  first  place  the  con- 
tract of  July,  1928,  is  not  in  evidence, 

The  Court:  I  think  you  have  a  point  there,  Mr. 
Casterlin,  there  should  be  another  contract  so  that 
we  could  understand  what  this  is  about.  I  think 
that  you  will  admit  that  for  me  to  sort  out  what 
is  pertinent, — and  I  might  say  that  I  doubt  that 
any  of  this  is  pertinent,  of  course,  I  want  to  say 
to  the  jury  that  they  will  pay  no  attention  to  my 
remarks  here, — but  for  me  to  figure  out  what  should 
be  admitted  and  what  should  not  be  admitted  here 
now  of  these  instruments,  that  would  be  quite  a 
task. 

Mr.  Casterlin:  The  theory  on  which  they  were 
admitted  was  that  the  Union  Pacific  Railroad  Com- 
pany has  nothing  to  do  with  the  ownership  and 
nothing  to  do  with  [390]  the  operation  or  mainte- 
nance or  the  ownership  of  this  sub-station  or  the 
line  from  the  Batiste  line,  leading  over  to  this  line. 

The  Court:  And  now,  Mr.  Casterlin,  you  are  ar- 
guing the   case.   The   evidence   is   for  the  jury  to 
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Aveigh  and  to  determine  whether  it  is  true  or  not. 
I  am  a  little  in  doubt  as  to  this  question  as  to  the 
entire  contract,  first  as  I  recall,  it  was  objected  to 
on  the  pai-t  of  the  plaintiff  and  then  on  the  part  of 
the  defendant  as  to  admitting  all  of  the  contract. 

Mr.  Casterlin:  If  the  Court  please,  that  was  for 
the  purpose  of  confining  the  exhibits  to  the  purpose 
for  which  they  were  offered  and  not  letting  this 
case  go  too  far  afield. 

The  Court:  I  have  ruled  now,  however,  I  will 
say  that  I  will  take  your  motion  under  advise- 
ment. 

Mr.  Anderson:  Exhibit  No.  29:  "Contract  De- 
partment No.  17566A.  1775E.  Oregon  Short  Line 
Railroad  Company  Lease  Audit  No.  9145.  Supple- 
ment No.  one  to  lease.  L  and  T  No.  10696.  Audit 
No.  9145  from  Oregon  Short  Line  Railroad  Com- 
pany, Union  Pacific  Railroad  Company  to  Pacific 
Pruit  Express  Company.  Increased  area  for  main- 
tenance and  operation  of  transformer  at  Pocatello, 
Idaho. 

''Supplement  No.  One,  Lease  L  and  T  No.  10696. 

"This  supplemental  agreement,  made  and  entered 
[391]  into  this  24th  day  of  November,  1942,  by 
and  between  the  Oregon  Short  Line  Railroad  Com- 
pany, a  corporation  of  the  State  of  Utah,  and  its 
lessee.  Union  Pacific  Railroad  Company,  a  corpor- 
ation of  the  State  of  Utah,  hereinafter  collectively 
called,  lessor,  parties  of  the  first  part,  and  the  Pac- 
ific Fruit  Express  Company,  a  corporation  of  the 
State  of  Utah,  hereinafter  called  lessee,  party  of 
the  second  part,  witnesseth: 
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"Recitals:  On  the  19tli  day  of  July,  1932,  the 
Oregon  Short  Line  Railroad  Company  and  the 
lessee  herein  entered  into  a  written  agreement  of 
lease,  designated  in  the  files  of  the  lessor,  as  lease 
CE  No.  10696,  audit  No.  9145,  under  the  terms  of 
which  certain  space  on  the  right-of-way  of  the 
lessor  at  Pocatello,  Bannock  County,  Idaho,  to- 
gether with  the  trackage  thereon,  were  leased  to 
the  lessee  for  the  maintenance  and  operation  of 
yards,  light  repair  shop,  transformer,  transmission 
line  and  icing  plant,  for  an  indefinite  term. 

"It  is  now  the  desire  of  the  parties  hereto  to 
supplement  and  amend  the  aforesaid  lease  of  July 
19,  1932,  to  provide  for  the  use  by  the  lessee  of  an 
increased  area  for  the  maintenance  and  operation 
of  the  aforesaid  transformer,  described  in  said 
lease  and  shown  on  Exhibit  B  attached  thereto,  and 
to  provide  for  an  increase  in  the  amount  of  rental 
to  be  paid  by  the  lessee  therefor.  [392] 

"Agreement:  It  is,  therefore,  covenanted  and 
agreed,  by  and  between  the  parties  hereto  as  fol- 
lows, to-wit: 

"(1)  Premises:  Paragraphs  4  and  5  of  Section  1 
of  the  aforesaid  lease  of  July  19,  1932,  are  hereby 
amended  to  read  as  follows: 

"A  piece  or  parcel  of  land  to  be  used  for  a  trans- 
former site,  described  as  follows : 

The  Court :  Do  you  need  to  read  the  description, 
Mr.  Anderson? 

Mr.  Anderson:  I  take  it  that  is  not  necessary, 
your  Honor,  and  I  will  not  read  the  description 
but  go  to  Paragraph  2. 
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^'(2)  Rental:  Section  3  of  the  aforesaid  lease  of 
July  19,  1932,  is  hereby  amended  to  read  as  follows : 

"The  lessee  agrees  to  pay  to  the  lessor  for  the 
use  of  the  leased  premises,  rental  at  the  rate  of 
$2,307.01  per  annum,  payable  to  the  Union  Pacific 
Railroad  Company  annually  in  advance.  In  addi- 
tion to  the  foregoing  rental  the  lessee  agrees  to 
pay  to  the  lessor,  for  the  right  and  license  granted 
to  the  lessee  in  Section  2  hereof,  rental  at  the  rate 
of  $5.00  per  annum,  payable  to  the  Union  Pacific 
Railroad  Company  annually  in  advance.  Accept- 
ance of  said  rentals  in  advance  by  the  lessor  shall 
not  act  as  a  waiver  of  its  right  to  terminate  this 
lease  and  agreement  as  [393]  hereinafter  provided. 

■3:-    *    *    *    * 

"(3)  Union  Pacific  Railroad  Company  included 
as  a  party: 

''The  Union  Pacific  Railroad  Company,  lessee  of 
the  railroad  and  other  property  of  the  Oregon 
Short  Line  [394]  Railroad  Company,  is  hereby  in- 
cluded as  a  party  to  said  agreement  and  it  is  under- 
stood that  wherever  the  word  lessor  appears  in  said 
agreement,  it  shall  be  taken  to  mean  the  Oregon 
Short  Line  Railroad  Company  and  the  Union  Pac- 
ific Railroad  Company  collectively. 

"(4)    Effective  date, — term: 

"This  supplemental  agreement  shall  be  effective 
as  of  the  1st  day  of  May,  1942,  shall  be  attached 
to  and  become  a  part  of  the  aforesaid  agreement 
of  July  19,  1932,  and  the  same  shall  remain  in  full 
force  and  effect  in  accordance  with  the  terms 
thereof,  subject  to  termination  as  therein  provided. 
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"In  witness  whereof  the  parties  here  to  have 
caused  this  agreement  to  be  executed  in  duplicate 
as  of  the  day  and  year  first  herein  written.  Oregon 
Short  Line  Railroad  Company,  Union  Pacific  Rail- 
road Company,  by  E.  F.  Ashby,  Vice  President. 
Witness:  P.  A.  Schmitz.  Pacific  Fruit  Express 
Company,  by  K.  V.  Plummer,  its  Vice  President 
and  General  Manager.  Witness:  C.  O.  Hisely.  At- 
test: Roy  Gr.  Hillebrand,  Assistant  Secretary.  Ap- 
proved: H.  T.  Whyte,  Assistant  General  Manager. 
Approved:  E.  G.  Conners,  Vice  President,  Opera- 
tions. Approved:  B.  W.  Hanson,  Traffic  Manager. 
Approved  as  to  form:  George  H.  Smith,  General 
Solicitor.  Approved  as  to  execution:  E.  M.  Sawyer, 
Land  and  Tax  Agent,  F.  J.  Melia,  Contract  Attor- 
ney. [395]  Approved:  R.  E.  Titus,  General  Man- 
ager. Approved:  W.  H.  Hulsizer,  Manager  of  Prop- 
erties." There  is  a  stamp  here  that  is  not  quite  leg- 
ible except  in  part  and  that  part  is:  '^Approved: 
H.  T.  Whyte,  Assistant  General  Manager  by  F.  E. 
Dahlin." 

Attached  to  that  is  a  blueprint,  showing  the  en- 
larged transformer  site  from  15  by  22  feet  to  32 
by  31  feet,  also  the  extension  of  the  lines  to  the 
PFE  plant. 

Mr.  Davis:  If  the  Court  please,  we  would  ask 
if  we  cannot  have  and  request  that  we  be  furnished 
the  lease  agreement  between  the  Union  Pacific 
Railroad  Company  and  the  Southern  Pacific  Rail- 
road Company  and  the  Pacific  Fruit  Express  as  re- 
ferred to  in  Section  11  of  Exhibit  No.  28  which 
was  read  to  the  jury  by  counsel. 
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Mr.  Anderson :    We  do  not  have  it,  Mr.  Davis. 
The  Court:    They  say  they  don't  have  it. 
Mr.  Davis :    May  we  ask  Mr.  Judge  another  ques- 
tion on  cross  examination. 
The  Court :    Yes,  you  may. 

Recross  Examination 

Q.  (By  Mr.  Davis)  :  Mr.  Judge,  on  the  morning 
or  during  the  forenoon  of  November  4,  1950,  did 
Mr.  H.  O.  Johnson  introduce  you  to  Mr.  Guy  Mc- 
Clellan  as  an  electrician?  A.     No,  sir.   [396] 

Q.  You  were  not  introduced  to  Guy  McClellan 
as  an  electrician?  A.     No,  sir. 

Mr.  Davis:    That's  all. 

Mr.  Anderson:    No  questions. 

AUBURN  C.  TAYLOR 

called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Anderson)  :  Your  name  is  Auburn 
C.  Taylor?  A.    Yes,  sir. 

Q.    Where  do  you  reside,  Mr.  Taylor? 

A.  At  1115  Northeast  114th  Avenue,  Portland, 
Oregon. 

Q.    And  what  is  your  occupation  ? 

A.  Electrical  supervisor  for  the  Union  Pacific 
Railroad  Company. 

Q.  How  long  have  you  been  employed  by  the 
Union  Pacific?  A.     Approximately  12  years. 

Q.     Has  that  all  been  engaged  in  electrical  work? 

A.    Yes,  sir. 

Q.    Were  you  located  at  Pocatello  at  one  time? 
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A.    Yes,  sir. 

Q.     In  what  capacity? 

A.  As  an  electrician, — lead  electrician  and  elec- 
trical foreman. 

Q.  Over  what  period  of  time  were  you  here  in 
Pocatello?  [397] 

A.  I  came  to  Pocatello  in  1942  and  I  worked 
around  Pocatello,  in  and  out,  on  electrical  work 
until  November  1,  1952. 

Q.  What  was  your  occupation  here,  or  your 
title  on  November  4,  1950  ? 

A.     Lead  electrician. 

Q.    What  does  that  mean,  lead  electrician? 

A.  On  this  job  I  was  in  charge  of  the  electrical 
work  in  Pocatello.  There  were  11  electricians  and 
I  was  in  charge  of  the  electricians  and  the  work. 

Q.  AYas  that  for  the  Union  Pacific  Railroad 
Company  ? 

A.     Yes,  sir,  for  the  Union  Pacific  Company. 

Q.  Did  you  or  any  of  these  men  work  for  the 
Pacific  Fruit  Express  Company,  that  is,  were  you 
on  their  payroll?  A.     No,  sir. 

Q.  Mr.  Taylor,  I  take  it  that  you  are  familiar 
with  the  Pacific  Fruit  Express  Company  sub-station 
and  the  connection  to  it?  A.     Yes,  sir. 

Q.  Is  there  a  line,  extending  from  the  sub-sta- 
tion, over  across  the  track  to  the  so-called  Batiste 
line  ?  A.    Yes. 

Q.  Is  there  a  connection  on  the  pole  on  the  Ba- 
tiste line,  where  it  takes  off  and  comes  to  the  sub- 
station? A.    Yes,  sir. 
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Q.    What  kind  of  a  connection  is  that? 

A.  It  is  commonly  referred  to  as  a  junction 
pole  and  the  [398]  connection  is  made  through 
some  disconnect  switches  to  their  line. 

Q.  Can  you  state  whether  that  is  the  point  where 
the  electrical  energy  is  delivered  to  the  Pacific 
Fruit  Express  Company? 

A.     To  my  knowledge,  yes,  that  is  the  point. 

Q.  Has  there  been  an  occasion  or  occasions  when 
you  were  called  to  do  work  for  the  Pacific  Fruit 
Express  Company  as  an  electrician? 

A.    Yes,  sir. 

Q.  Do  you  recall  whether  there  was  any  of  that 
w^ork  to  be  done  in  1949  or  1950.  Were  you  ever 
called  for  those  two  years? 

A.     As  near  as  I  can  recall  it  was  in  1949. 

Q.     And  did  you,  in  1948,  do  some  work? 

A.    Yes. 

Q.  I  show  you  Defendant's  Exhibit  No.  33,  is 
that  the  work  which  you  and  your  gang  did  for 
the  Pacific  Fruit  Express  Company? 

A.    Yes. 

Q.  How  did  you  happen  to  do  that  work,  was 
it  at  someone's  request? 

A.    Yes,  it  was  at  someone's  request. 

Q.  Do  you  know  whose  it  was,  was  it  the  Pacific 
Fruit  Express  or  the  Railroad  Company? 

A.     This  work  wasn't  done  at  that  location 

Q.     Yes,  I  understand  that.   [399] 

A.  A  dock  had  been  built  by  the  Pacific  Fruit 
Express  Company  and  they  requested  service  for 
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this  dock  which  contained  an  ice  crusher  and  con- 
veyor. Our  power  lines  were, — we  had  a  power 
supply  near  that  and  they  wanted  service  for  this 
facility  and  when  service  was  requested  we  per- 
formed the  work. 

Q.  Did  you  or  any  of  your  employees  working 
under  you,  did  you  ever  have  a  key  or  keys  to  the 
Pacific  Fruit  Express  Company  sub-station? 

A.     No,  sir. 

Q.    Do  you  know  who  did  have  the  key? 

A.  The  plant  superintendent  at  the  Pacific  Fruit 
Express  Company. 

Q.  If  there  were  any  repairs  to  be  made  at  the 
Pacific  Fruit  Express  Company  or  if  they  wanted 
any  service  performed  by  the  Railroad,  did  they 
ordinarily  contact  you? 

A.    You  mean  directly? 

Q.  Well,  did  you  have  any  work  to  perform  for 
them  in  1949  or  '50? 

A.  Yes,  and  they  would  ordinarily  make  con- 
tact with  me. 

Q.    Did  you  work  on  November  4,  1950? 

A.     No. 

Q.     Do  you  know  what  day  of  the  week  it  was  ? 

A.     That  was  on  Saturday. 

Q.  Are  your  craft  or  the  men  that  worked  for 
you  and  yourself  [400]  on  a  five-day  week  and  is 
that  the  reason  that  you  didn't  work  Saturday? 

A.    Yes,  sir. 

Q.  When  did  you  first  learn  of  Mr.  Johnson^s 
injury?  A.     Sunday  morning,  as  I  recall. 
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Q.     It  was  on  the  following  day'? 

A.    Yes,  on  the  following  day. 

Q.  Did  anyone  from  the  Pacific  Fruit  Express 
Company  call  you  at  all  on  Saturday,  November  4, 
1950?  A.     No,  sir. 

Q.  Do  you  know  whether  any  of  your  employees 
were  called  to  go  over  around  the  PFE  plant  that 
day?  A.     None  were  called. 

Q.    Would  you  know  that,  and  if  so,  how? 

A.  A  time-card  is  made  for  all  of  the  time 
worked  and  it  was  necessary  that  I  check  and  ap- 
prove all  of  the  time-cards. 

Q.     Did  you  approve  any  for  that  day? 

A.    I  approved  two  cards  for  that  day. 

Q.    And  what  were  they? 

A.  Two  men  worked  at  re-lamping  the  flood 
lights  in  the  retarder  yard  on  Saturday  evening. 

Q.     That  was  on  November  4,  1950? 

A.    Yes,  sir,  on  November  4. 

Q.  Where  is  the  retarder  yard  with  reference 
to  the  Pacific  Fruit  Express  Company  ice  plant? 

A.  It  is  south.  The  Pacific  Fruit  Express  Com- 
pany would  be  on  the  north  end  of  the  yard  and 
the  retarder  yard  on  the  south  end. 

Q.    About  what  is  the  distance  between  them? 

A.     I  would  say  a  mile  and  a  half. 

Q.  I  think  that  you  said  that  you  were  ac- 
quainted with  the  sub-station  and  the  equipment  in 
there?  A.    Yes,  sir. 

Q.  Do  you  know  anything  in  that  sub-station 
that  was  defective?  A.     No. 
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Q.  That  would  be  prior  to  November  4,  1950,  or 
on  November  4,  1950?  A.     No,  I  don't. 

Q.  Can  you  state  what  the  fact  is  as  to  whether 
or  not  that  sub-station  was  operating  effectively  so 
far  as  delivering  electrical  energy  to  it  and  supply- 
ing the  Pacific  Fruit  Express  Company? 

A.     I  would  say  that  it  was  operating  properly. 

Q.  I  presume  that  you  have  heard  the  testi- 
mony,— have  you  been  in  court  during  the  trial? 

A.     No,  I  have  not  been  in  court  until  today. 

Q.  Let  me  ask  you  this,  are  there  switches  in 
that  sub-station  which  will  de-energize  all  of  the 
power  in  the  sub-station,  if  operated? 

A.     As  one  set  of  switches  or  two?  [402] 

Q.     I  said  switches? 

A.     Yes,  there  are  switches  that  will. 

Q.     One  switch  does  what? 

A.  One  set  of  switches  will  disconnect  the  trans- 
former and  they  operate  together,  and  the  other  set 
are  three  individual  switches  and  they  operate  to 
disconnect  the  lightning  arresters. 

Q.  And  if  all  four  of  those  are  pulled  or  dis- 
connected, is  there  any  power  left  alive  in  this 
station?  A.     None  within  reach. 

Q.  Is  this  transmission  line  across  the  tracks  to 
the  sub-station,  is  that  used  for  any  purpose  by  the 
Railroad  Company?  A.     No. 

Q.  Mr.  Taylor,  are  you  a  graduate  of  some  elec- 
trical school, — do  you  have  a  degree  or  something 
to  qualify  you  as  an  electrician? 

A.    I  have  served  an  apprenticeship  and  I  have 
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three  years  of  engineering,  I  do  not  have  a  degree. 

Q.  In  connection  with  your  studies  and  your 
experience,  are  you  able  to  say  that  when  this  sub- 
station was  constructed  in  1925,  was  it  a  standard 
sub-station?  A.    Yes,  sir,  it  was. 

Q.  During  the  time  that  you  were  here  in  Poca- 
tello,  working  as  an  electrician  or  a  lead  electri- 
cian, did  you  or  any  [403]  of  your  men  ever  change 
the  transformer  oil  in  the  transformers  for  the 
Pacific  Fruit  Express  Company? 

A.     No,  sir. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
had  any  duties  to  perform  over  about  the  Pacific 
Fruit  Express  Company  property,  on  the  sub-sta- 
tion in  question  without  a  request  from  someone 
in  the  Pacific  Fruit  Express  Company? 

A.     I  didn't  have  any  to  perform,  no. 

Q.     You  work  for  the  Union  Pacific? 

A.     Yes,  sir. 

Q.  And  you  are  not  on  the  payroll  for  the  Pac- 
ific Fruit  Express  Company?  A.     No. 

Mr.  Anderson :  I  think  that  is  all,  you  may  cross 
examine. 

Cross  Examination 

Q.  (By  Mr.  Davis) :  How  old  are  you,  Mr. 
Taylor?  A.    35. 

Q.  Now,  insofar  as  you  are  concerned,  in  con- 
nection with  your  duties  to  your  employer,  the 
Union  Pacific,  and  any  work  done  for  the  PFE, 
you  were  operating  under  a  written  contract  that 
they  had,  were  you  not? 
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A.  I  didn't  have  any  contract  to  work.  I  was 
only  working  [404]  under  instructions  to  work  for 
them  and  we  would  be  compensated. 

Q.  And  who  gave  you  instructions  to  work  for 
the  PFE  and  that  you  would  be  compensated? 

'A.  When  I  went  to  work  the  fellow  over  me 
was  C.  M.  Seainer  and  he  issued  those  instructions 
to  me  and  they  were  never  changed  by  anyone  over 
me  after  that  time. 

Q.  And  your  instructions,  at  all  times  were,  if 
the  PFE  wanted  any  electrical  work  or  inspection 
done,  if  they  requested  it  of  you,  you  and  your 
force  should  do  it? 

A.  I  don't  believe  that  the  instructions  were 
quite  that  way. 

Q.    How  were  they? 

A.  The  instructions  were  that  so  far  as  the 
PFE  Company  lines  involved  our  lines  and  the 
work  involved  where  trouble  on  their  lines  or  prop- 
erty would  jeopardize  our  line,  we  would  at  their 
request  perform  the  work  for  them. 

Q.  If  I  understand  it,  you  were  only  to  do  the 
work  for  the  PFE  if  it  would  protect  railroad 
property?  A.    No,  sir. 

Q.  Did  the  superintendent  or  anyone  at  the 
PFE  plant  get  men  from  your  crew  at  the  time 
that  you  were  working  here,  to  come  out  if  they 
wanted  them? 

A.  I  myself  was  in  contact  with  the  division 
engineer's  office  at  Pocatello, — later  we  had  a  tele- 
phone of  our  own.  If   [405]  they  were  unable  to 
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contact  us  by  telephone  they  generally  contacted 

us  through  the  division  engineer's  office. 

Q.  The  PFE  tried  first  to  contact  your  depart- 
ment by  telephone  if  they  wanted  work  done? 

A.  I  don't  know  what  the  procedure  was  that 
they  used. 

Q.  You  don't  know  and  you  were  in  charge  as 
lead  man?  A.     Not  for  the  PFE. 

Q.  No,  you  were  in  charge  for  the  Union  Pac- 
ific as  lead  man  for  how  many  years,  Mr.  Taylor? 

A.    For  ten  years. 

Q.  And  you  don't  know  what  arrangement  there 
was  or  how  the  PFE  tried  to  get  in  touch  with 
your  office  if  they  wanted  or  needed  an  electrician? 

A.  I  answered  that  a  moment  ago.  We  had  a 
telephone  and  if  they  were  able  to  reach  us  contact 
was  made  that  way,  that  is  how  they  contacted 
us  and  if  not,  we  were  in  contact  with  the  division 
engineer's  office  here  in  Pocatello.  The  road  gang 
works  over  the  whole  division  and  we  have  to  con- 
tact and  tie  up  so  that  they  will  know  where  to 
contact  us. 

Q.  What  other  electrical  department  did  the 
Union  Pacific  have  beside  the  road  crew? 

A.     They  have  a  shop  crew. 

Q.     Was  the  shop  crew  under  you? 

A.     No,  sir.  [406] 

Q.     They  have  a  shop  crew  of  electricians? 

A.    Yes,  sir. 

Q.  Do  you  know  how  many  electricians  they 
employed  there  during  your  time  here? 
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A.     No,  sir,  I  cannot  give  a  figure  on  that. 

Q.    In  your  road  crew  there  were  11  electricians  ? 

A.    Yes,  sir. 

/Q.  Now,  the  Union  Pacific  had,  here  in  Poca- 
tello,  during  your  time  a  regular  electrical  distrib- 
ution system,  didn't  they? 

A.    Would  you  repeat  that  question? 

Mr.  Davis:    Will  you  read  it,  Mr.  Vaughan? 
(Question  read  by  reporter.) 

A.  As  a  system  you  mean  that  we  distributed 
power  among  our  facilities? 

Q.    Yes.  A.    Yes. 

Q.    You  had  your  own  transmission  lines  ? 

A.     Technically  they  were   distribution   lines. 

Q.     You  had  a  distribution  line?  A.    Yes. 

Q.  Well,  you  transmitted  this  12,500  volts  of 
electricity  over  that  line,  didn't  you? 

A.    Yes. 

Q.  You  had  how  many  sub-stations  under  your 
supervision  ? 

A.     I  think  we  have  possibly  seven.  [407] 

Q.  You  think  you  have  approximately  seven 
sub-stations  ?  A.     Yes. 

Q.  You  are  thoroughly  familiar  with  the  con- 
struction and  conditions  that  existed  at  the  Pacific 
Fruit  Express  sub-station  which  you  refer  to  on 
November  4,  1950,  were  you  not? 

A.  So  far  as  the  construction  is  concerned,  I  was 
familiar  with  it. 

Q.  And  you  became  familiar  with  it  by  seeing 
it  and  observing  it  and  going  in  to  it,  didn't  you? 
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A.     That  is  right. 

Q.    You  have  been  in  there,  haven't  you? 

A.    Yes. 

Q.    And  your  men  have  been  in  it? 

A.     Some  of  them  have,  yes. 

Q.  Now,  you  know  that  the  meter  reader,^ — ^he 
was  an  electrician,  was  he  not,  Mr.  Eskilson? 

A.    Yes,  electrical  foreman. 

Q.    Electrical  foreman  at  the  shops'? 

A.    Yes. 

Q.  You  stated,  I  believe,  that  you  had  no  duties 
whatever, — that  is,  your  department  had  no  duties 
with  reference  to  the  sub-station? 

A.  That  is  right,  with  reference  to  this  sub- 
station. 

Q.    Yes,  that  is  the  one  I  am  talking  about? 

A.    Yes,  sir,  that  is  right. 

Q.  You  know  that  you  had  a  duty  under  agree- 
ment between  the  Oregon  Short  Line  Railroad 
Company  and  the  agreement  with  the  Union  Pacific 
Railroad  Company  and  the  company,  to  read  the 
meters  every  month? 

A.     I  had  nothing  to  do  with  that. 

Q.  But  the  Union  Pacific  had  that  duty  under 
the  agreement?  A.    I  cannot  say. 

Q.     That  is  out  of  your  jurisdiction? 

A.    Yes,  sir. 

Q.  I)o  you  know  or  don't  you  know  that  your 
employer  had  an  agreement  to  inspect  the  meters  at 
this  sub-station?  A.    I  didn't  know  it. 

Q.    And  you  don't  know  it  now? 
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A.    No,  sir. 
j  Q.     Now,  you  knew  at  the  time  you  worked  and 
you  know  now  that  the  PFE  didn't  have  any  reg- 
ular or  competent  electricians  out  at  their  plant, 
didn't  you? 

Mr.  Anderson:  We  object  to  that  as  being  im- 
material. 

The  Court:  It  may  be  immaterial  but  I  think 
all  of  the  officers  and  the  supervisors  who  testified 
said  that  they  didn't  have  any  and  I  think  it  is 
recognized  that  they  did  not.  *****    [409] 

Q.     What  is  your  position  now,  Mr.  Taylor? 

A.  I  am  with  the  Union  Pacific  Railroad  Com- 
pany, I  am  electrical  supervisor  of  the  Northwest 
District  from  Huntington,  Oregon,  west. 

Q.  x\nd  who  had  the  position  that  you  have  now, 
when  you  were  stationed  at  Pocatello? 

A.  J).  G.  Williams,  he  is  now  the  Union  Pacific 
electrical  [410]  engineer. 

Q.  From  Huntington  on  northwest,  you  are  the 
supervisor  of  all  of  the  electrical  equipment? 

A.     Not  all. 

Q.    Do  you  know  Mr.  Hugstead?  A.    Yes. 

Q.  What  position  did  he  have  in  Pocatello  when 
you  were  here? 

A.     The  same  as  he  has  now. 

Q.     And  what  is  that? 

A.  He  is  the  electrical  supervisor  over  this  dis- 
trict. 

Q.     And  he  lives  in  Salt  Lake  City,  Utah  ? 

A.    Yes. 
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Mr.  Davis:  I  am  sure  as  I  recall  if  I  heard,  the 
witness  testified  that  Mr.  Hugstead  held  the  same 
position  that  he  did  when  he  was  in  Pocatello. 

Q.  You  were  familiar,  were  you  not,  in  a  gen- 
eral way  with  the  generators  and  electrical  equip- 
ment that  was  in  the  PFE  plant  at  Pocatello  ? 

A.    No. 

Q.  You  know  that  those  generators  and  the  elec- 
trical equipment  required  the  care  and  attention  of 
electricians,  do  you  not?  A.     Yes. 

Q.  Can  you  say  whether  or  not  any  of  your  men 
were  in  there  or  were  ever  familiar  with  it?  [411] 

Mr.  Anderson:  I  object  to  that  as  immaterial 
and  having  nothing  to  do  with  the  issues  of  this 
case. 

The  Court:    He  may  answer. 

A.     I  don't  know. 

Q.  Do  you  know  that  none  of  them  were  ever 
in  there  during  the  time  that  you  worked  here  at 
Pocatello? 

Mr.  Casterlin:  We  object  to  that,  he  has  al- 
ready answered  the  question,  he  says  that  he  doesn't 
know. 

The  Court :  He  may  answer  again,  as  to  whether 
he  knows  or  not. 

A.  I  don't  know  whether  anyone  is  familiar  with 
it  or  not, — not  to  my  knowledge. 

Q.  Do  you  know  as  an  electrician,  and  I  am  ask- 
ing you  now  as  an  expert.  As  an  expert  you  know 
that  it  would  be  natural  and  necessary  for  a  plant 
the   size   of  the   Pacific   Fruit   Express   Company 
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plant  here  with  the  electrical  equipment  that  it  was 
using  and  the  amount  of  energy  that  they  pur- 
chased from  the  Union  Pacific  every  month,  to 
have  someone  that  they  could  get  in  touch  with 
immediately  concerning  the  electrical  equipment 
and  the  supply  of  energy,  don't  you*? 

A.     Yes.  *****  [412] 

Q.  Now,  Mr.  Taylor,  you  don't  mean  to  say  that 
with  the  number  of  sub-stations  that  you  had,  seven, 
you  say,  and  with  the  distribution  lines,  that  elec- 
tricians were  not  available  for  the  caring  of  any- 
thing in  connection  with  those  sub-stations  and 
equipment  and  lines,  on  Saturdays  and  Sundays'? 

A.     Electricians  were  available  for  our  work. 

Q.  Were  electricians  available  on  Saturdays  and 
Sundays  for  the  Pacific  Fruit  Express  Company 
if  they  needed  them,  if  they  had  any  trouble  out 
there  or  if  there  were  breakdowns? 

A.  I  don't  know  about  the  Pacific  Fruit  Ex- 
press. 

Q.  I  am  asking  you,  if  the  electricians  from 
your  department,  Mr.  Taylor,  were  available  for 
the  Pacific  Fruit  Express  Company  if  they  called 
concerning  anything  of  electrical  trouble  or  about 
electrical  trouble  during  Saturdays  and  Sundays? 

A.  If  the  men  were  available  and  they  could 
get  the  proper  authority  for  authorizing  over-time, 
and  an  okay  for  our  men  to  work  we  could  prob- 
ably find  the  men  to  work.  [413] 

Q.  Now,  do  you  know  of  any  man  or  men  in 
your  crew  at  any  time  during  the  time  that  you 
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were  here,  ever  going  to  the  Pacific  Fruit  Express 
Company  in  the  night-time  on  a  call  for  that  com- 
pany'? A.     I  don't  recall  any. 

Q.  By  that  you  mean  that  you  don't  know 
whether  they  did  or  whether  they  did  not? 

A.  If  they  had,  during  my  time  I  would  have 
known.  There  were  no  calls. 

Q.  You  are  now  able  to  say  that  never,  during 
the  time  that  you  worked  here  was  there  ever  any- 
one or  was  it  necessary  to  have  anyone, — any  elec- 
trician from  your  department  who  went  to  the 
Pacific  Fruit  Express  Company  during  the  night- 
time? 

A.  If  I  may  make  an  explanation  on  that.  The 
PFE  Company  took  power  from  our  line.  There 
have  been  a  number  of  times  when  we  have  had 
outage  due  to  lightning  or  other  trouble,  which  has 
given  us  trouble  on  our  line  and  we  worked, — our 
line  goes  right  by  theirs,  I  don't  recall  any  trouble 
on  anything  at  the  PFE  plant  but  we  have  worked 
our  lines  at  night. 

Q.  And  have  you  gone  to  this  particular  sub- 
station, you  or  any  of  your  men  at  night? 

A.    No. 

Q.    You  never  did?   [414]  A.    No. 

Q.  When  you  have  trouble  on  the  rest  of  the 
power  line,  it  would  not  affect  the  power  that  went 
into  the  sub-station,  the  12,500  volts  that  was  ahead 
of  the  switch?  A.    Yes. 

Q.  And  then  when  you  had  trouble  it  did  affect 
this  sub-station,  didn't  it?  A.     Yes. 
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^  Q.    And  you  were  notified  of  that,  at  night,  by 
the  PFE,  were  you  not? 

A.  When  our  power  line  was  out,  we  might  get 
notified,  yes,  we  might  get  notified  from  a  half- 
dozen  sources  and  I  would  say  yes,  that  the  PFE 
called  as  well  as  others. 

Q.  Now,  Mr.  Taylor,  isn't  it  a  fact  that  if  the 
PFE  needed  electricians  and  called  your  depart- 
ment either  day  or  night,  somebody  would  be  fur- 
nished to  them? 

Mr.  Casterlin:  I  object  to  that,  it  is  repetition, 
I  think  it  has  already  been  answered. 

The  Court:  No,  I  don't  think  so.  Can't  you  an- 
swer that  straight  up?  A.    Yes. 

Mr.  Da^ds:     That  is  all.  [415] 

Redirect  Examination 

Q.  (By  Mr.  Anderson) :  That  would  depend,  of 
course,  on  whether  you  might  have  anyone  avail- 
able to  perform  any  work?  A.     Yes,  sir. 

Q.  Now,  with  reference  to  the  shop  electricians, 
do  you  know  their  scope  of  operation? 

A.     They  do  not  perform  any  line  work. 

Q.     No  line  work?  A.     No  line  work. 

Q.  The  testimony  that  you  have  given  here,  and 
what  we  have  been  talking  about  is  line  work? 

A.    Yes,  sir. 

Q.  Mr.  Taylor,  have  you  ever  been  called  upon 
by  the  Pacific  Fruit  Express  Company  to  make 
inspections?  A.     No,  sir. 

Q.     The  question  was  asked  by  Mr.  Davis  about 
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the  power  going  out  and  you  described  that  as  some 

faihire,  maybe,  on  your  own  line?  A.     Yes. 

Q.  If  there  was  a  failure  on  your  line,  or  the 
Batiste  line,  would  that  affect  the  power  to  the 
Pacific  Fruit  Express  Company?  A.    Yes. 

Q.  And  then  you  did  what  was  necessary  on 
your  line  and  that  [416]  took  care  of  the  situation 
at  the  PFE?  A.    Yes,  sir. 

Q.  On  the  distribution  of  power,  do  you  dis- 
tribute power  to  anyone,  that  is,  your  own  depart- 
ments, for  instance,  to  anyone  other  than  the  Pacific 
Fruit  Express  here?  A.     No,  sir. 

Mr.  Anderson:     That's  all. 

Recross  Examination 

Q.  (By  Mr.  Davis)  :  All  of  the  power  that  is 
distributed  by  your  line  is  distributed  to  the  Pacific 
Fruit  Express? 

Mr.  Casterlin:    Oh,  no,  he  didn't  say  that. 

The  Court:  Yes,  that  is  the  way  I  imderstood 
him,  you  better  clarify  that.  Will  you  read  the 
question  and  answer,  Mr.  Reporter? 

(Question  and  answer  read  by  reporter.) 

The  Court:  Do  you  understand  the  question  and 
answer  now?  A.    Yes,  sir. 

Mr.  Anderson:  I  did  not  understand  it  that 
way. 

The  Court:  If  you  want  to  clarify  it  you  better 
do  it. 

Q.  (By  Mr.  Anderson)  :  You  didn't  distribute 
any  power  except  to  [417]  the  PFE  and  the  rail- 
road? 
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'  A.     That  is  what  I  assumed,  the  question,   the 
railroad  and  the  PFE. 
Mr.  Anderson:    That's  all. 

Recross  Examination 

Q.  (By  Mr.  Davis)  :  These  seven  sub-stations 
that  the  railroad  has,  you  deliver  energy  through 
them?  A.    Yes. 

Mr.  Davis:    That  is  all. 

Mr.  Anderson:    That  is  all. 

The  Court:  We  will  adjourn  at  this  time  until 
10:00  o'clock  tomorrow  morning. 

November  25,  1953,  10:00  o'clock  a.m. 

Mr.  Davis:  With  reference  to  the  instrument 
that  we  asked  to  see  and  which  was  referred  to  in 
the  exhibit,  we  assumed  that  our  motion  to  pro- 
duce, naturally,  covered  that  as  well  as  the  things 
that  v\^ere  given  to  us  by  counsel.  Now  counsel  has 
said  to  the  Court  that  they  don't  have  it  which,  I 
know,  is  correct,  if  counsel  said  so.  We  would  like 
to  know,  however,  where  it  is,  whether  it  is  in  Poca- 
tello  or  not  and  if  [418]  this  case  is  not  completed 
I  am  sure  if  the  defendant  needed  it,  it  could  be 
here  Friday  morning  and  we  would  like  to  have  it. 

The  Court:  I  will  not  stop  you  from  trying  to 
get  it  here  l)ut  I  think  maybe  we  are  going  to  finish 
this  case,  I  am  going  to  have  a  conference  some- 
time this  morning  with  the  jury  and  I  will  know 
whether  we  are  going  to  finish  today  or  not. 

Mr.  Davis:  Well,  of  course,  if  it  is  completed 
and  the  instrument  is  not  here  then,  of  course,  we 
will  have  to  forego  that. 
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The  Court:  You  may  call  your  next  witness, 
Mr.  Anderson. 

HUBERT  BRANAM 
being  recalled  by  the  defendant,  having  heretofore 
been  duly  sworn,  testifies  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Anderson)  :  Mr.  Branam,  do  you 
know,  out  at  the  PFE  plant  if  you  have  any  gen- 
erators ? 

A.  Only  about  15  horsepower  which  is  called  an 
exciter, — we  buy  our  current,  our  equipment  which 
we  have  are  motors. 

Q.  Have  you  had  any  occasion  that  you  know 
of,  to  have  any  outside  concern  or  the  Railroad 
Company  take  care  of  [419]  repairs  that  might  be 
needed  on  the  motors  or  the  exciters'? 

A.  No,  I  don't  believe  so,  we  have  our  own  re- 
pairmen there  and  while  they  are  not  classified 
as  electricians,  they  are  trained  to  take  care  of  that 
kind  of  equipment. 

Q.  Will  you  state  whether  or  not  it  is  necessary, 
where  you  do  require  any  work,  that  you  call  the 
Union  Pacific  electricians? 

A.  We  are  not  bound  by  rules, — one  time  I  had 
the  Idaho  Power  Company  do  some  line  work 
for  me. 

Q.  And  do  you  know  that  sometime  in  1950, — 
state  what  the  fact  is  as  to  whether  or  not  some- 
time in  1950  there  was  some  work  done  at  the  PFE 
that  was  contracted  to  an  outside  electrical  firm? 

A.    When  the  car  shops  were   built,   that  was 
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under  contract  to  put  in  the  pole  line  through  the 
car  shop  yards,  transformers,   station  lights,   and 
motor  control  equipment. 

Q.  Did  the  Union  Pacific  Railroad  Company  do 
that  work?  A.     They  did  not. 

Q.    Do  you  know  who  did? 

A.  I  know  who  the  sub-contractor  was  for  the 
main  contractor. 

Q.    Who  was  it? 

A.     The  Strand  Electric  Company. 

Q.  I  believe  that  you  testified  yesterday  that 
you  started  to  work  for  the  Pacific  Fruit  Express 
Company  in  1921,  is  that  correct?  [420] 

A.     That  is  correct. 

Q.  Where  are  the  headquarters  of  the  Pacific 
Fruit  Express  Company? 

A.    At  San  Francisco. 

Q.  And  do  you  know  where  the  headquarters  of 
the  Union  Pacific  Railroad  Company  are? 

A.    Yes,  sir. 

Q.    Where?  A.    At  Omaha. 

Q.  Can  you  tell  us  briefly  just  what  business 
the  Pacific  Fruit  Express  Company  is  engaged  in? 

A.     Yes,  sir,  car  line  operator. 

Q.  And  what  services,  if  any,  does  the  Pacific 
Fruit  Express  Company  perform  for  the  railroads? 

A.  They  furnish  cars  and  protective  service  for 
perishable  commodities. 

Q.    You  mean  refrigerator  cars? 

A.     That  is  right,  refrigerator  cars,  and  we  ice 
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them  or  furnish  heater  service,  whichever  is  re- 
quired. 

Q.  Are  those  cars  which  you  refer  to,  are  they 
Pacific  Fruit  Express  cars?  A.    Yes,  sir. 

Q.  Do  you  know  whether  or  not  the  railroad 
company  has  any  refrigerator  cars'? 

A.    I  understand  that  they  do  not.  [421] 

Q.  Can  you  tell  us  whether  or  not  the  Pacific 
Fruit  Express  Company  performs  similar  services 
foT  other  railroads  other  than  the  Union  Pacific? 

A.     Yes,  sir.  ***** 

Q.    What  other  railroads? 

A.  The  Southern  Pacific,  the  Western  Pacific, 
and  we  furnish  cars  and  ice  for  the  Railway  Ex- 
press Company. 

Q.  What  states  does  the  Pacific  Fruit  Express 
company  operate  in,  can  you  tell  us? 

A.  I  could  tell  you  some  of  them,  I  may  not  be 
able  to  name  them  all  without  making  a  list, — 
there's  Washington,  Oregon,  Idaho,  Utah,  Wyo- 
ming, Nebraska,  Missouri,  Kansas,  [422]  Texas, 
Arizona  and  California,  there  may  be  others  that 
I  have  missed,  I  don't  remember  whether  that 
covers  all  of  them  or  not. 

Q.  Is  that  in  the  performance  of  the  same  serv- 
ice that  you  testified  is  given  to  the  Union  Pacific? 

A.    Yes,  sir. 

Q.  Here  at  Pocatello,  what  departments  does 
the  Pacific  Fruit  Express  have? 

A.  The  ice  plant  which  is  known  as  the  refrig- 
eration department,  the  car  department,  repairing 
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cars  and  the  store  department  which  furnishes  ma- 
terials. 

Q.  Does  each  department  have  a  head  man  or 
manager?  A.    Yes,  sir. 

Q.    And  they  are  Pacific  Fruit  Express  men? 

A.    Yes,  sir. 

Q.  Do  you  know  where  those  officers, — who  they 
report  to  or  who  they  work  under? 

A.    Yes,  sir. 

Q.  State  whether  or  not  they  are  Pacific  Fruit 
Express  officers? 

A.  Yes,  they  are  Pacific  Fruit  Express  officers 
at  San  Francisco. 

Q.  Do  any  of  these  departments  make  reports 
to  the  railroad  company? 

A.  The  ice  plant  does  not,  I  don't  think  that  the 
others  do,  that  is,  to  the  best  of  my  knowledge. 

Q.  Does  the  railroad  officers,  let  us  say  here  in 
Pocatello,  undertake  to  dictate  or  supervise  or  con- 
trol any  of  the  work  out  here  at  either  of  the  de- 
partments that  you  have  mentioned? 

A.    No,  sir. 

Q.  Now  finally,  Mr.  Branam,  can  you  tell  me 
whether  or  not  the  business  of  the  Pacific  Fruit 
Express  Company  here  is  conducted  through  Pac- 
ific Fruit  Express  Company's  own  officers  and 
agents  ? 

A.  Yes,  sir,  that  is  the  only  ones  I  take  any 
orders  from. 

Mr.  Anderson:    That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Davis) :  Mr.  Branam,  you  talked 
about  the  generators  and  electrical  equipment, — 
after  you  take  the  electricity  from  the  Union  Pac- 
ific, in  addition  to  the  transformers  in  the  sub-sta- 
tion you  have  a  number  of  transformers  inside  the 
yard  or  the  ice  plant? 

A.    Yes,  adjacent  to  the  ice  plant,  not  inside. 

Q.  But  they  are  inside  of  the  other  enclosure, 
where  the  ice  plant  is?  A.     Yes,  sir. 

Q.     And  they  are  separate  from  the  sub-station? 

A.    Yes,  sir.  [424] 

Q.  And  you  do  not  take  any  electricity  or  en- 
ergy or  voltage  from  this  sub-station  that  is  shown 
on  Exhibit  No.  20  until  it  is  reduced  to  2300  volts, 
do  you?  A.     That  is  correct. 

Q.  You  are  an  officer, — you  do  have  an  official 
position  with  the  Pacific  Fruit  Express? 

A.    Yes,  in  the  operating  department. 

Q.  Now,  you  testified  about  the  railroads, — you 
know,  don't  you  that  the  Pacific  Fruit  Express  is 
an  operating  company  called  a  car  company  and 
that  it  is  owned  and  controlled  by  the  Union  Pacific 
Railroad  Company  and  the  Southern  Pacific  Rail- 
road Company,  do  you  not? 

A.     I  understand  that  they  own  it  jointly. 

Q.  And  you  know  that  the  number,  the  tele- 
phone number  of  the  Pacific  Fruit  Express  is  268 
on  the  exchange,  don't  you? 

A.     That  is  correct. 

Mr.  Davis:    That  is  all. 
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Mr.  Anderson:  That's  all.  The  defendant  rests, 
your  Honor.  *****  [425] 

Mr.  Davis :    We  rest,  your  Honor. 

The  Court:    The  jury  may  retire. 
(In  the  absence  of  the  jury.) 

The  Court:  Mr.  Anderson,  you  have  a  motion, 
I  believe. 

Mr.  Anderson :  Yes.  May  it  please  the  Court,  the 
defendant,  at  the  close  of  all  of  the  evidence,  both 
sides  having  rested,  moves  the  Court  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  for  the  following 
reasons : 

That  the  evidence  is  wholly  insufficient  to  estab- 
lish any  negligence  on  the  part  of  the  defendant. 
The  evidence  shows,  without  dispute  or  at  least  it 
is  wholly  insufficient  to  show  that  the  Railroad 
Company  defendant  either  owned,  operated  or  con- 
trolled the  sub-station  or  the  line  leading  to  it  from 
across  the  tracks.  These  were  all  under  the  exclu- 
sive jurisdiction  and  control  of  the  Pacific  Fruit 
Express  Company.  The  plaintiff  LaVerl  Johnson 
was  a  Pacific  Fruit  Express  Company  employee 
and  was  ordered  to  go  into  the  sub-station  by  his 
superior  officer,  also  of  the  Pacific  Fruit  Express 
Company,  without  any  knowledge  on  the  part  of  the 
defendant.  The  evidence  shows  that  the  sub-station 
performed  its  function  as  a  sub-station  and  that 
there  was  nothing  defective  about  it  [429]  and  that 
the  injuries  to  the  plaintiff  LaVerl  Johnson  was 
caused  wholly  and  entirely  by  the  method  or  the 
manner  in  which  the  sub-station  was  operated  by 
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the  officers  or  the  employees  of  the  Pacific  Fruit 
Express  Company;  that  LaVerl  Johnson  was  let 
into  the  sub-station  by  the  PFE  officer  who  ap- 
parently told  him  that  the  power  was  off,  when  as 
a  matter  of  fact,  it  had  only  been  turned  off  to  the 
transformers  and  the  switches  to  turn  off  the 
power  to  the  lightning  arresters  had  not  been  dis- 
engaged. If  that  had  been  done  or  if  H.  O.  Johnson 
had  properly  supervised  the  work  of  LaVerl  A. 
Johnson,  the  accident  would  not  have  occurred.  All 
that  the  defendant  did  was  to  furnish  electrical 
energy  to  the  sub-station  over  a  line  owned  by  the 
Pacific  Fruit  Express  Company,  which  is  wholly 
insufficient  to  establish  any  negligence  on  the  part 
of  the  defendant  for  the  injuries  to  Mr.  Johnson. 
That  the  acts  of  Mr.  Howard  O.  Johnson  of  the 
Pacific  Fruit  Express  Company,  and  the  manner 
and  method  in  which  the  sub-station  was  operated, 
constituted  the  intervening  and  efficient  cause  of 
this  accident.  Even  assuming  that  there  might  be 
negligence  on  the  part  of  the  Railroad  Company, 
which  we  certainly  do  not  admit,  because  the  evi- 
dence does  not  establish  that  we  either  owned,  con- 
trolled or  operated  the  sub-station  or  had  anything 
to  do  with  it,  it  was  on  premises  leased  to  the 
Pacific  Fruit  Express  Company  which  [430]  had 
exclusive  control  of  the  premises  and  we  had  no 
right  there  except  by  their  invitation.  The  Pacific 
Fruit  Express  Company  and  the  Union  Pacific 
Railroad  Company  are  separate  and  distinct  cor- 
porations, each  functioning  in  its  own  proper  way 
and  the  defendant  is  not  liable  for  any  acts  on  the 
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part  of  the  Pacific  Fruit  Express  Company,  its 
agents,  servants  or  employees.  Further  that  on  the 
day  of  the  accident  no  one  of  the  Railroad  Com- 
pany, and  the  evidence  is  clear,  had  any  evidence  or 
knowledge  that  Mr.  Johnson  was  going  into  the 
sub-statioft,  neither  did  the  Railroad  Company  have 
knowledge  that  the  sub-station  would  be  open  to 
anyone  or  to  Mr.  LaVerl  Johnson,  and  the  Rail- 
road Company  had  no  keys, — they  were  entirely 
in  the  possession  of  the  Pacific  Fruit  Express  Com- 
pany officers  and  no  one  on  the  Railroad  knew  of 
the  accident  or  what  had  happened  until  sometime 
after  the  accident,  probably  the  next  day,  I  think 
the  evidence  shows. 

The  Court:  In  view  of  the  rule  which  permits 
the  Court  to  consider  this  question  again  if  neces- 
sary, the  motion  will  be  denied  at  this  time.  I  will 
ask  counsel  to  come  into  my  chambers.  Mr.  Bailiff, 
will  you  call  the  jury. 

(In  the  presence  of  the  jury.) 

The  Court:  Ladies  and  gentlemen  of  the  [431] 
jury,  we  are  going  to  recess  at  this  time  until  12 :45 
and  I  will  ask  you  to  meet  me  at  that  time,  you 
will  remember  the  hour,  12:45. 

November  25,  1953,  12 :45  p.m. 

The  Court:  Mr.  Reporter,  the  record  may  show 
that  counsel  were  advised  by  the  Court  as  to  the 
instructions,  now,  gentlemen,  you  may  proceed  with 
your  argument. 

(Arguments  of  counsel.) 
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INSTRUCTIONS  OF  THE  COURT 
Ladies  and  Gentlemen  of  the  Jury: 

It  ])ecomes  my  duty  as  Judge  to  instruct  you  in 
the  law  that  applies  to  this  case,  and  it  is  your 
duty  as  jurors  to  follow  the  law  as  I  shall  state  it 
to  you.  On  the  other  hand,  it  is  your  exclusive 
province  to  determine  the  facts  in  the  case,  and  to 
consider  and  weigh  the  evidence  for  that  purpose. 
The  authority  thus  vested  in  you  is  not  an  arbi- 
trary power,  but  must  be  exercised  with  sincere 
judgment,  sound  discretion,  and  in  accordance  with 
the  instructions  which  I  will  state  to  you. 

You  shall  consider  the  instructions  as  a  whole 
and  not  pick  out  any  particular  instruction  and 
place  undue  [432]  emphasis  on  such  instruction. 

You  will  also  disregard  any  statement  made  by 
counsel  on  either  side  which  is  not  sustained  by  the 
evidence,  and  anj^  evidence  which  may  have  been 
offered  on  either  side  and  not  admitted  by  the 
Court,  and  any  evidence  which  after  its  admission 
was  stricken  by  the  Court.  You  will  remember  that 
certain  evidence  was  stricken  by  the  Court.  I  must 
call  your  attention  to  the  fact  that  one  of  the  attor- 
neys commented  on  the  testimony  of  one  witness 
that  was  stricken  by  the  Court.  This  comment 
should  not  have  been  made  because  it  called  your 
attention  to  the  fact  that  this  witness  testified  to 
certain  matters,  and  that,  having  been  stricken  by 
the  Court  and  counsel  having  asked  me  to  instruct 
you  to  disregard  it,  this  statement  should  not  have 
been  called  to  your  attention  again. 

The  statements  of  the  attorneys  in  this  case,  made 
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at  the  trial  and  in  their  arguments  are  not  evi- 
dence and  should  not  be  considered  by  you  as  such. 

Your  verdict  must  be  based  upon  the  evidence. 
In  arriving  at  it  you  should  not  discuss  or  con- 
sider anything  in  connection  with  this  case  except 
the  evidence  received  in  the  trial. 

It  is  your  duty  to  weigh  the  evidence  calmly 
and  dispassionately,  to  regard  the  interests  of  the 
[433]  parties  to  this  action  as  the  interests  of 
strangers,  to  decide  the  issues  upon  the  merits,  and 
to  arrive  at  your  conclusion  without  regard  to  what 
effect,  if  any,  your  verdict  may  have  upon  the  fu- 
ture welfare  of  the  parties. 

This  is  an  action  brought  by  the  plaintiffs,  LaVerl 
and  Joleen  Johnson,  husband  and  wife,  against 
the  defendant.  Union  Pacific  Railroad  Company, 
wherein  the  plaintiffs  seek  to  recover  damages  by 
reason  of  certain  allegations  of  their  complaint. 

The  pleadings  here  are  made  up  of  the  complaint 
of  the  plaintiffs  and  the  Answer  of  the  defendant. 
These  pleadings,  or  the  allegations  and  denials  con- 
tained therein,  are  not  to  be  considered  in  any 
manner  as  evidence,  as  they  are  simply  a  statement 
of  what  each  party  claims,  and  if  I  may  have  your 
attention  for  a  short  time  I  will  tell  you  very 
briefly  what  the  parties  claim  here  by  their  plead- 
ings. 

Plaintiffs  are  residents  of  the  state  of  Idaho  and 
the  defendant  is  a  corporation  duly  authorized  to 
do  business  in  the  state  of  Idaho.  Plaintiffs  allege 
that  on  or  about  November  4,  1950,  at  2:30  o'clock 
in  the  afternoon,  plaintiff  LaVerl  Johnson  received 
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injuries  by  reason  of  the  negligence,  carelessness 
and  disregard  of  his  rights  by  the  defendant  in  the 
furnishing  of  electrical  energy  and  in  the  opera- 
tion of  an  electrical  sub-station  [434]  located  in 
the  city  of  Pocatello,  Bannock  County,  Idaho.  That 
by  reason  of  this  the  plaintiff  LaVerl  Johnson  was 
so  burned,  and  maimed  by  electrical  energy  as  to 
require  the  amputation  of  both  of  his  legs  at  the 
knee  and  his  right  arm  at  the  shoulder  socket.  That 
the  said  plaintiff  was  otherwise  injured  by  reason 
of  the  extreme  shock  to  his  entire  nervous  system 
resulting  from  electrical  energy  and  the  amputa- 
tions. That  said  plaintiff  at  the  date  of  the  accident 
was  an  able  bodied  man  of  twenty-three  years,  earn- 
ing approximately  $300.00  per  month;  that  by 
reason  of  the  actions  of  the  defendant,  plaintiff  has 
suffered  permanent  and  lasting  injuries,  and  a  total 
loss  of  income,  all  to  plaintiffs'  damage  in  the  sum 
of  $300,000. 

Defendant  has  filed  its  answer  by  which  it  admits 
that  LaVerl  Johnson  was  injured,  but  denies  each 
and  every  allegation  as  to  its  negligence  in  any  of 
the  matters  charged,  or  at  all,  and  alleges  that 
Plaintiff  received  his  injuries  in  the  course  of  his 
employment  solely  with  the  Pacific  Fruit  Express. 

The  defendant,  Union  Pacific  Railroad  Company, 
alleges  as  an  affirmative  defense  that  any  injuries 
sustained  by  the  plaintiff  were  caused  in  whole  or 
in  part,  or  were  contributed  to  by  the  negligence 
or  fault  or  want  of  care  of  the  said  plaintiff,  La- 
Verl Johnson,  and  not  by  any  negligence  or  fault 
or  want  of  care  on  [435]  the  part  of  the  defendant. 
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The  defendant  also  affirmatively  alleges  that  the 
work  in  which  plaintiff  was  engaged  at  the  time 
and  place  of  the  occurrence  complained  of  in  his 
complaint,  had  certain  risks  incident  thereto  which 
was  obvious  and  well  known  to  plaintiff,  LaVerl 
Johnson,  at  all  the  times  he  was  engaged  in  said 
work  and  also  when  he  first  entered  thereon,  and 
those  risks  were  assumed  by  him  and  whatever  in- 
juries and  illness  he  received  in  doing  the  said 
work,  and  which  are  complained  of  by  the  plain- 
tiffs herein,  arose  from  and  were  caused  by  those 
risks  thus  assumed  by  him. 

I  caution  you  again  any  statement  that  I  have 
made  here  is  not  evidence  but  simply  a  recitation 
of  what  the  parties  claim. 

The  plaintiff  and  defendant  come  into  Court  as 
equals  and  you  should  treat  them  as  such.  The  fact 
that  one  of  the  parties  is  a  corporation  and  the 
other  individuals  should  make  no  difference  to  you 
and  you  will  in  your  deliberations  not  allow  sym- 
I)athy  to  sway  you  in  the  least.  Sympathy  has  no 
place  in  the  trial  of  a  lawsuit,  you  will  arrive  at 
your  verdict  from  the  evidence  submitted  to  you 
from  the  witness  stand  and  the  instructions  given 
you  by  the  Court.  [436] 

In  passing  upon  the  issues  in  this  case,  you  will 
bear  in  mind  that  the  burden  is  upon  the  one  who 
asserts  the  existence  of  a  fact  to  establish  it,  and 
in  a  civil  suit  such  as  this,  to  establish  the  fact  by 
a  preponderance  of  the  evidence.  By  a  preponder- 
ance of  the  evidence  is  not  necessarily  meant  a 
greater  number  of  witnesses,  but  a  greater  weight 
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of  the  evidence.  That  is  the  meaning  of  the  word 
'preponderance' — evidence  which  convinces  you  that 
the  truth  lies  upon  this  side  or  that  side;  evidence 
which  is  more  convincing  and  more  persuasive.  In 
this  case  the  burden  is  upon  the  plaintiffs  in  the 
j&rst  instance  to  show  by  a  preponderance  of  the 
evidence  that  the  defendant  was  negligent  as 
charged  in  the  complaint,  and  that  the  alleged 
damages  suffered  by  plaintiffs,  LaVerl  and  Joleen 
Johnson,  as  a  result  of  the  injury  to  LaVerl 
Johnson,  were  by  reason  of  and  because  of  the  al- 
leged negligence  of  the  defendant.  Union  Pacific 
Railroad. 

"Negligence"  is  the  failure  to  exercise  reason- 
able and  ordinary  care,  and  by  the  term  "reason- 
able and  ordinary  care"  is  meant  that  degree  of 
care  which  an  ordinarily  careful  and  prudent  per- 
son would  evercise  under  the  same  or  similar  cir- 
cumstances or  conditions.  Negligence  consists  in  the 
doing  of  some  act  which  a  reasonably  prudent  [437] 
man  would  not  do  under  the  same  or  similar  cir- 
cumstances, or  in  the  failure  to  do  something  which 
a  reasonably  prudent  person  would  have  done  under 
the  same  or  similar  circumstances  and  conditions. 
Negligence  is  never  presumed,  but  must  be  estab- 
lished by  proof  the  same  as  any  other  fact  in  the 
case. 

* 'Ordinary"  or  ''reasonable"  care  are  relative 
terms,  and  such  care  is  proportionate  to,  and  com- 
mensurate with,  the  danger  involved.  In  other 
words,  the  greater  the  danger  involved,  the  greater 
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is  the  care  required,  although  there  is  but  one 
standard  of  care,  and  that  is  reasonable  or  ordinary 
care,  as  defined  in  this  instruction. 

The  defendant  has  asserted  as  an  affirmative  de- 
fense that  the  plaintiff,  LaVerl  Johnson,  was  neg- 
ligent and  that  such  negligence  was  the  proximate 
cause  of  the  accident.  In  other  words,  the  defendant 
has  charged  that  said  plaintiff  was  guilty  of  con- 
tributory negligence.  Regarding  contributory  neg- 
ligence, I  will  say  that  it  is  called  contributory 
negligence  because  it  is  charged  to  be  the  negligence 
of  the  person  upon  whose  behalf  or  through  whom 
the  original  claim  is  being  made.  The  same  defini- 
tion applies  to  contributory  negligence  as  applies 
to  negligence,  which  I  just  defined  to  you.  [438] 
In  considering  the  matter  of  contributory  negli- 
gence you  should  take  into  consideration  the  condi- 
tions as  they  existed  at  the  time  of  the  accident, 
the  exjoerience  of  the  person  charged  with  the  con- 
tributory negligence,  and  his  ability  to  reason  and 
distinguish  between  acts  that  would  be  negligent 
and  those  which  would  not  be  negligent.  If  you 
find  such  negligence  on  the  part  of  the  plaintiff, 
LaVerl  Johnson,  and  that  such  negligence  was  the 
proximate  cause  of  the  accident  or  directly  con- 
tributed to  the  plaintiff,  LaVerl  Johnson's  injuries, 
plaintiffs  cannot  recover  even  though  you  may  find 
from  the  evidence  that  the  defendant  was  also  neg- 
ligent. 

The  defendant  can  be  held  liable  only  for  such 
negligence  as  constituted  the  proximate  cause  in 
whole  or  in  part,   of  the  injuries  complained   of. 
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In  order  for  the  plaintiffs  to  recover,  it  must  be 
proved  to  your  satisfaction,  by  a  fair  preponder- 
ance of  the  evidence,  that  defendant's  negligence 
was  the  proximate  cause  in  whole  or  in  part  of  the 
injuries  complained  of. 

The  question  always  is:  Was  there  an  unbroken 
connection  between  the  wrongful  act,  if  any,  and 
the  injury *?  In  no  event  can  damages  be  allowed 
except  such  as  resulted  directly  from  the  negligence 
of  the  defendant.  [439] 

The  proximate  cause  of  an  injury  is  that  which  in 
a  natural  and  continuous  sequence,  unbroken  by 
any  new  independent  cause,  produces  the  injury, 
and  without  which  the  injury  would  not  have  oc- 
curred. 

If  you  find  from  the  evidence  that  the  defendant 
was  negligent  as  charged,  then  the  burden  is  upon 
the  negligent  defendant  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  contributory  negli- 
gence of  the  plaintiff,  LaYerl  Johnson,  v/as  the 
proximate  cause  of  the  accident. 

In  law  we  recognize  what  is  termed  an  unavoid- 
able or  inevitable  accident.  These  terms  do  not 
mean  literally  that  it  was  not  possible  for  such  an 
accident  to  be  avoided.  They  simply  denote  an  ac- 
cident that  occurred  without  having  been  proxi- 
mately caused  by  negligence.  Even  if  such  an  acci- 
dent could  have  been  avoided  by  the  exercise  of 
exceptional  foresight,  skill  or  caution,  still,  no  one 
may  be  held  liable  for  injuries  resulting  from  it. 

The  plaintiff  has  asserted  as  a  further  affirmative 
defense  that  the 'plaintiff,  LaYerl  Johnson,  assumed 


LaVerl  and  Joleen  Johnson,  et  al.  373 

[440]  the  risks  incident  to  his  employment  and 
that  the  defendant  cannot  be  held  liable  for  an 
accident  occurring  during  the  course  of  assuming 
those  risks.  Any  employee  does  assume  certain 
risks  in  connection  with  his  employment,  and  in 
determining  whether  he  assumes  certain  risks  the 
question  is  not  whether  he  actually  observed  and 
consciously  assumed  all  of  the  risks  involved,  but 
whether  the  risks  were  such  that  they  naturally 
grew  out  of  the  work  in  which  he  was  engaged.  If 
the  risks  were  of  such  a  nature  that  he  could  have 
understood  and  appreciated  them,  if  he  had  used 
ordinary  care,  taldng  into  consideration  his  age, 
intelligence  and  experience,  then  they  were  of  such 
a  character  that  he  assumed  them. 

In  considering  the  question  of  contributory  neg- 
ligence and  assumption  of  risk  on  the  part  of  the 
plaintiff.  LaYerl  Johnson,  you  are  instructed  that 
it  is  a  generally  accepted  theory  of  the  law  that 
one's  natural  instinct  is  to  preserve  and  protect 
himself  from  injury  whenever  possible  and  that  it 
is  unreasonable  to  suppose  that  a  person  would 
deliberately  place  himself  in  a  position  of  danger  if 
such  danger  were  known  or  should  have  been 
known  to  him.  In  an  action  such  as  this,  the  pre- 
sumption which  arises  in  favor  of  the  instincts  of 
self-preservation  and  the  known  disposition  of  men 
to  avoid  [441]  injury  or  personal  harm  to  them- 
selves constitutes  a  prima  facie  inference  that  the 
person  injured  was  at  the  time  in  the  exercise  of 
ordinary  care,  and  was  himself  free  from  contrib- 
utory negligence,  and  the  law  presumes,  unless  the 
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contrary  is  shown,  that  such  injured  person  exer- 
cised the  measure  of  care  which  it  was  his  duty  to 
exercise.  This  presumption  which  arises  in  favor  of 
self-preservation  and  the  known  disposition  of  men 
to  avoid  injury  to  themselves  is  rebuttable,  and  it 
is  for  you,  the  jury,  to  determine  in  this  case 
whether  or  not  that  presumption  has  been  over- 
come by  the  evidence. 

In  this  case  the  defendant  Union  Pacific  Rail- 
road Company  is  a  corporation  and  so  is  the  Pacific 
Fruit  Express  Company  a  corporation,  each  are 
separate  and  function  in  their  own  proper  ways, 
neither  is  liable  for  the  acts  of  the  other. 

The  general  rule  of  law  is  that  where  one  fur- 
nishing and  supplying  electricity  for  a  valuable 
consideration,  merely  transmits  its  electrical  cur- 
rent from  its  line  to  the  consumer's  wires,  which  it 
did  not  install,  and  does  not  control,  it  has  no  duty 
to  inspect  such  wires  and  is  not  liable  for  injuries 
caused  by  defects  in  them.  However,  [442]  where 
the  company  knows  of  any  defects  or  by  the  exer- 
cise of  ordinary  care  required  of  a  company  deal- 
ins:  in  electricity,  would  know  of  such  defects,  its 
duty  is  to  stop  and  not  to  send  its  deadly  current 
to  the  defective  appliances  or  equipment  of  the 
consumer  or  to  and  through  defective  electrical 
apparatus  and  it  is  liable  for  injuries  to  person  or 
property  caused  by  a  breach  of  this  duty. 

Since  electrical  energy  is  one  of  the  most  destruc- 
tive agencies,  those  engaged  in  its  generation  or 
distribution  are  held  to  the   exercise  of  and   are 
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required  to  exercise  the  highest  degree  of  care 
and  diligence  to  avoid  injuries  to  persons  who  might 
lawfully  but  accidentally  or  otherwise  come  in 
contact  with  its  wires  carrying  electricity.  One  en- 
gaged in  the  distribution  of  electrical  current  must 
exercise  that  degree  of  care  which  a  reasonably 
prudent  and  careful  man  who  is  conscious  of  the 
dangerous  and  destructive  character  of  the  agency 
under  his  control  and  conscious  also  of  the  likeli- 
hood of  injury  under  conditions  and  circumstances 
at  a  particular  place,  would  at  that  place  and  under 
the  same  conditions  and  circumstances  evercise  to 
prevent  injury.   [443] 

With  respect  to  knowledge  on  the  part  of  an 
agent  which  may  be  imputed  to  his  principal,  the 
law  is  that  relevant  knowledge  may  be  acquired 
by  an  agent,  either  before  the  time  of  his  employ- 
ment or  after  he  becomes  agent.  The  important 
matter  is  not  how  the  agent  acquired  the  knowledge, 
but  whether  or  not  be  had  the  knowledge  when  it 
became  relevant  in  his  work  for  the  principal.  If 
the  agent  has  the  information  in  mind  at  the  time 
it  becomes  relevant  in  his  work,  the  principal  is 
bound  equally  where  the  knowledge  was  acquired 
privately  by  the  agent  as  where  he  obtained  it  while 
acting  as  such  agent.  Therefore,  where  the  agents 
of  a  company  supplying  an  electric  current  had 
or  should  have  had  knowledge  of  a  hazardous  and 
dangerous  condition  of  wiring  and  appliances  main- 
tained by  a  customer,  and  continue  to  furnish  such 
current  with  such  knowledge,  if  injury  occurs  by 
reason  of  such  hazardous  conditions  the  company 
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is  liable  for  injuries  occurring  as  the  proximate 
result  of  furnishing  such  current. 

You  should  not  concern  yourself  with  the  negli- 
gence or  lack  of  negligence  on  the  part  of  the 
Pacific  Fruit  Express  Company  for  that  company 
is  not  a  party  to  this  action,  unless  you  find  that 
the  negligence  of  the  Pacific  Fruit  Express  Com- 
pany was  the  sole  and  only  [444]  negligence  and 
that  from  the  facts  the  Union  Pacific  Railroad 
Company  was  in  no  wise  involved  in  proximately 
causing  the  injuries  to  the  plaintiff  LaVerl 
Johnson. 

Every  person  or  corporation,  furnishing  electri- 
cal energy  for  pay,  shall  furnish,  provide  and 
maintain  such  service,  instrumentalities,  equipment 
and  facilities  as  shall  promote  the  safety,  health, 
comfort  and  convenience  of  its  patrons,  employees 
and  the  public,  and  as  shall  be  in  all  respects  ade- 
quate, efficient,  just  and  reasonable. 

It  was  the  duty  of  the  Union  Pacific  Railroad 
Company  to  comply  with  this  rule. 

There  has  been  a  great  deal  of  testimony  given 
in  this  case  by  opinion  witnesses,  or  expert  wit- 
nesses. An  opinion  witness,  or  expert  witness,  is 
one  who  has  testified  that  he  has  sufficient  knowledge 
concerning  the  subject  matter  through  study,  train- 
ing, observation  and  experience,  to  permit  him  to 
give  his  opinion.  Where  the  testimony  of  such  wit- 
ness is  as  to  anything  that  can  be  observed  and 
seen  by  any  other  witness,  his  testimony  is  to  be 
viewed  as  that  of  any  other  witness,  giving  con- 
sideration to  any  particular  training  and  experi- 
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ence  [445]  he  may  have  as  to  any  bearing  it  may 
have  on  any  increased  accuracy  on  his  part  over 
that  of  a  person  of  ordinary  experience.  Insofar  as 
his  testimony  is  an  expression  of  opinion  based 
upon  facts  in  the  case  shown  by  the  evidence,  you 
must,  before  considering  the  weight  of  the  opinion 
of  such  witness,  first  find  from  the  evidence  that 
the  facts  upon  which  his  opinion  is  based  are  true. 
The  mere  fact  that  the  testimony  was  offered  by 
an  expert  does  not  compel  you  to  take  that  testi- 
mony in  preference  to  any  other.  You  are  not 
bound  by  any  opinion  testimony,  and  it  should  be 
considered  by  you  in  connection  with  all  the  other 
evidence  and  should  be  given  such  weight  as  you 
believe  it  is  entitled  to  receive. 

If  from  a  preponderance  of  the  evidence,  you  be- 
lieve that  at  the  time  of  the  alleged  injury  to  La- 
Verl Johnson,  the  defendant,  Union  Pacific  Rail- 
road Company,  was  furnishing  electricity  to  the 
Pacific  Fruit  Express  Company  for  a  valuable  -con- 
sideration and  that  the  said  Union  Pacific  Railroad 
Company  was  advised  of  or  by  the  exercise  of  ordi- 
nary care  the  Union  Pacific  could  have  and  should 
have  known  of  the  conditions  that  existed  at  the 
sub-station  on  the  date  of  the  accident,  and  you 
further  find  that  such  conditions  were  dangerous 
and  [446]  hazardous  to  life  and  property  and  that 
the  Union  Pacific  Railroad  Company  continued  to 
furnish  high  voltage  electricity  through  said  lines 
and  into  said  sub-station  and  that  as  a  proximate 
cause  thereof  LaVerl  Johnson  was  injured,  then 
the  defendant  was  negligent. 
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It  has  been  stipulated  and  agreed  between  the 
parties  that  from  the  experience  of  men,  a  man  of 
LaYerl  Johnson's  age  at  the  date  of  the  injury 
would  probably  have  a  life  expectancy  of  40.17 
years  from  that  date,  and  the  jury  is  entitled  to 
take  this  into  consideration  on  the  question  of  the 
probable  length  of  life  of  LaVerl  Johnson  and  as 
tending  to  show  ordinary  experience  in  like  cases. 

You  are  instructed  that  in  the  event  you  should 
find  from  all  of  the  evidence  that  the  Defendant 
Union  Pacific  Railroad  Company  was  negligent 
and  that  its  negligence  was  the  proximate  cause 
of  the  injuries  to  LaVerl  Johnson  and  you  other- 
vdse  find  from  the  evidence  and  from  these  instruc- 
tions that  the  plaintiffs  are  entitled  to  recover,  then 
in  considering  and  fixing  the  amount  of  damages 
you  may  take  into  consideration  as  may  be  shown 
by  the  evidence  the  health  of  the  plaintiff  [447] 
LaVerl  Johnson  at  the  time  he  received  the  alleged 
injimes,  his  probable  life  expectancy,  his  earning 
capacity  at  the  time,  the  effect  of  the  injuries  upon 
his  future  earning  capacity,  as  well  as  the  actual 
loss  of  earnings  to  the  date  of  trial,  together  with 
the  probable  future  medical  expense  that  LaVerl 
Johnson  may  be  required  to  expend  by  reason  of 
the  injuries  and  the  effect  of  such  injuries  on  said 
LaVerl  Johnson's  ability  to  enjoy  a  normal,  healthy 
life  and  participate  in  the  normal  human  affairs. 
You  may  also  take  into  consideration  the  humilia- 
tion and  disfigurement,  if  any,  caused  by  such  in- 
juries. You  may  also  in  addition  to  the  matters 
heretofore  mentioned,  consider  the  pain  and  suffer- 
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ing  which  LaVerl  Johnson  may  have  suffered  as 
shown  by  the  evidence,  together  with  the  pain  and 
suffering,  if  any,  which  he  may  suffer  in  the  future 
and  during  the  remainder  of  his  lifetime.  In  other 
words,  you  are  entitled  to  fix  damages  based  upon 
the  loss  and  pain  and  suffering  which  LaVerl 
Johnson  by  reason  of  the  alleged  injuries  may  have 
suffered  both  present  and  future,  and  in  so  fixing 
such  damages  you  should  take  into  consideration 
all  of  the  facts  and  circumstances  as  shown  by  the 
evidence,  in  such  a  manner  as  to  do  justice  between 
the  parties. 

In  no  event  should  you  find  for  the  plaintiff  in 
an  amoimt  greater  than  that  prayed  for  in  the 
complaint.  [448] 

You  are  instructed  that  the  Union  Pacific  Rail- 
road Company  at  the  time  of  the  alleged  injuries 
to  LaVerl  Johnson  was  chargeable  with  knowledge 
of  the  effect  upon  a  human  being  if  contact  was 
had  between  the  wire  or  wires  carrying  voltage  (of 
at  least  12,000  volts)  and  a  human  being. 

If,  after  deliberating  on  this  matter,  you  deter- 
mine that  the  plaintiff  is  entitled  to  recover,  you 
should  determine  the  amount  by  an  open  and  frank 
discussion  among  your  members  and  you  should 
not  arrive  at  any  amount  to  be  allowed,  by  each 
stating  the  amount  you  think  should  be  allowed, 
then  adding  the  several  amounts  together  and  di- 
viding the  total  by  twelve  or  by  the  number  tak- 
ing part  in  such  method.  This  would  be  a  quotient 
verdict  and  you  should  not,  under  your  oath  as 
jurors,  arrive  at  any  such  verdict  in  such  manner. 
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The  fact  that  the  Court  has  instructed  you  upon 
the  rules  governing  the  measure  of  damages  is  not 
to  be  taken  by  you  as  any  indication  on  the  part 
of  the  Court  that  it  believes  or  does  not  believe  that 
the  plaintiff  is  entitled  to  recover  damages.  This 
instruction  is  given  you  solely  to  guide  you  in  ar- 
riving at  the  amount  [449]  of  your  verdict  only  in 
the  event  that  you  find  from  the  evidence  and  in- 
structions given  you  by  the  Court  that  the  plaintiff 
is  entitled  to  recover.  If,  from  the  evidence  and 
instructions,  you  find  that  the  plaintiff  should  not 
recover,  then  you  will  disregard  entirely  the  in- 
structions that  have  been  given  you  concerning  the 
measure  of  damages. 

In  passing  upon  the  questions  of  fact  in  this 
case,  you  will  determine  the  credibility  to  be  given 
the  testimony  of  each  witness  and  you  have  a  right 
to  take  into  consideration  his  interest,  if  any,  in 
the  result  of  the  case,  his  demeanor  on  the  witness 
stand,  his  candor  or  lack  of  candor,  and  all  other 
facts  and  circumstances  which  would  influence  you 
in  determining  whether  or  not  a  witness  has  told 
the  truth.  You  will  determine  the  weight  to  be 
given  to  the  testimony  of  each  witness  called  to  the 
stand. 

If  you  believe  from  the  evidence  that  any  witness 
has  wilfully  sworn  falsely  in  his  testimony  in  this 
trial,  regarding  any  material  matter  testified  to  by 
such  witness,  then  you  may  totally  disregard  the 
testimony  of  such  witness  except  insofar  as  he  is 
corroborated,  to   [450]   your  satisfaction,  by  other 
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and  credible  evidence,  or  by  facts  and  circumstances 
proved  on  the  trial. 

There  has  been  some  mention  made  in  this  case 
regarding  Workmen's  Compensation.  You  are  in- 
structed that  Workmen's  Compensation  has  noth- 
ing to  do  with  the  questions  which  concern  you  and 
that  you  are  not  to  consider  Workmen's  Compen- 
sation with  respect  to  this  case  and  to  your  findings 
in  any  manner  whatsoever. 

You  are  instructed  that  in  considering  this  case 
you  must  disregard  any  indemnity  pro"\dsions  con- 
tained in  any  of  the  contracts  and  leases  between 
the  defendant  and  the  Pacific  Fruit  Express  Com- 
pany. This  is  a  matter  with  which  you  are  not  con- 
cerned. 

You  have  been  told  earlier  in  this  trial  but  I 
think  I  should  mention  it  again  that  you  were  not 
concerned  with  the  Statute  of  Limitations  as  it  per- 
tains to  the  plaintiffs'  right  to  bring  this  action. 
I  think  I  should  remind  you  again  that  this  matter 
has  been  disposed  of  and  you  will  not  concern  your- 
selves with  that  question,  in  your  deliberations. 

In  this  Court  it  is  necessary  that  you  all  agree 
in  arriving  at  a  verdict.  When  you  retire  you  will 
first  elect  one  of  your  number  as  foreman  and 
when  you  have  agreed  upon  a  verdict  your  foreman 
alone  will  sign  the  verdict.  Forms  of  verdict  have 
been  prepared  for  your  use  and  you  will  have  no 
trouble  in  using  the  form  which  will  correctly  re- 
flect your  finding.  You  will  see  that  one  form  con- 
tains a  blank  space  for  the  amount  of  damages  you 
allow,  if  any,  if  you  find  in  favor  of  the  plaintiff 
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against  the  defendant;  another  form  will  be  given 
you  on  which  there  is  no  blank  space  in  case  you 
find  for  the  defendant  and  against  the  plaintiff. 

When  you  arrive  at  a  verdict  it  will  be  returned 
into  open  court. 

It  will  be  necessary  for  me  to  take  up  a  matter 
of  law  with  counsel.  You  will  be  excused  for  a 
moment  and  I  will  call  you  back. 

(In  the  absence  of  the  jury.) 

The  Court:  Does  the  plaintiff  have  any  excep- 
tions to  record  to  the  instructions? 

Mr.  Davis:  Just  the  one  instruction,  where  the 
Court  instructed  the  jury  that  they  should  pay  no 
attention  to  anything  in  reference  to  indemnity  in 
this  case.  That,  we  agree  is  the  law  in  so  far  as 
the  [452]  amount  of  any  verdict  is  concerned  but 
that  question  was  asked  to  show  the  interest  of  the 
witness  on  the  stand  and  the  Court  allowed  the 
exhibits  in  for  whatever  they  were  worth  and  that 
amounts  to  striking  those  provisions  out  and  we 
feel  it  should  only  be  considered  by  them  in  so  far 
as  the  examination  of  the  witness  was  concerned  to 
test  the  credibility  as  to  whether  the  Company  did 
or  did  not  have  a  financial  interest. 

Mr.  Casterlin:  I  call  the  attention  to  the  fact 
that  these  were  read  without  any  limitation  what- 
ever, and  went  in  without  limitation. 

The  Court:    You  may  record  your  objection. 

Mr.  Anderson:  I  have  some  here,  but  I  am  not 
sure  that  I  have  the  right  pages.  May  I  see  the  in- 
structions. 
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The  Court:  No,  I  never  permit  that.  I  have  the 
instructions  I  did  not  give  here. 

Mr.  Anderson:  If  the  Court  please,  the  defend- 
ant excepts  to  the  instruction  given  with  reference 
to  where  the  defendant  knew  of  defects  and  the 
general  duty  to  stop  power  and  cut  off  power  where 
there  was  such  a  defect.  My  exception  to  that  is 
that  it  might  be  good  if  applied  to  certain  facts 
but  it  is  not  justified  under  the  facts  in  this  case 
because  there  were  no  defects  in  the  sub-station. 

Then,  we  except  to  the  instruction  which  started 
out  with  knowledge  on  the  part  of  an  agent  and 
then  wound  up  with  where  there  was  a  hazardous 
and  dangerous  condition  and  the  railroad  knew 
about  it  that  it  would  be  liable  for  furnishing 
power.  Now  we  except  to  that  because  the  facts  are 
that  there  was  nothing  more  hazardous  or  danger- 
ous about  this  substation  than  would  exist  at  any 
sub-station  if  it  had  been  properly  operated.  In 
other  words  there  is  a  difference  between  danger- 
ous and  defective  condition. 

The  defendant  excepts  to  another  instruction 
with  reference  to  furnishing  electricity  where  it  was 
advised  or  knew  of  the  dangerous  and  hazardous 
condition  for  the  same  reason  assigned  to  the  last 
one. 

Now,  if  the  Court  please,  we  would  like  to  except 
to  the  failure  of  the  Court  to  give  defendant's  re- 
quested Instruction  Number  1  for  the  reasons  set 
forth  in  our  motion  for  directed  verdict. 

The  defendant  excepts  to  the  failure  to  give  that 
part  of  our  requested  Instruction  Number  2  witli 
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reference  to  the  law  that  the  mere  fact  of  injury- 
does  not,  and  is  not  sufficient  to  establish  liability. 

The  Court :  Do  you  have  in  mind  the  instruction 
that  I  gave  on  that. 

Mr.  Anderson :  I  am  not  sure  I  caught  that.  [454] 

The  Court:  I  instructed  the  jury  "In  law  we 
recognize  what  is  termed  as  unavoidable  or  inevi- 
table accident."  These  terms  do  not  mean  literally 
that  it  was  not  possible  for  such  an  accident  to  have 
been  avoided.  They  simply  denote  an  accident  that 
occurred  without  having  been  proximately  caused 
by  negligence.  Even  if  such  an  accident  could  have 
l)een  avoided  by  the  exercise  of  exceptional  fore- 
sight, skill  or  caution,  still,  no  one  may  be  held 
liable  for  injuries  resulting  from  it. 

Mr.  Anderson:  I  remember  that  but  I  didn't 
think  it  covered  the  mere  fact  of  an  injury.  Now, 
I  am  not  certain  about  this,  but  I  think  if  I  may 
T  would  like  to  take  exception  to  the  refusal  of 
the  Court  to  give  our  requested  Instruction  Num- 
l)or  6. 

The  Court:  I  will  require  you  to  give  your 
reason,  Mr.  Anderson. 

Mr.  Anderson:  Instruction  Nimiber  6  was  to 
the  effect  that  if  you  find  from  the  evidence  that 
after  the  sub-station  was  constructed,  it  was  turned 
over  and  accepted  by  the  P  F  E  and  was  owned, 
operated  and  controlled  and  so  on  by  the  PEE, 
then  by  merely  furnishing  electricity  the  Railroad 
Company  would  not  be  liable  or  responsible  under 
the  facts  here.  That  seems  to  me  to  be  the  law  and 
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I  think  this  instruction  was  not  given,   [455]  nor 
was  it  otherwise  given. 

Now,  as  to  Instruction  Number  7,  our  requested 
Number  7,  which  has  to  do  with  the  failure  of  the 
P  F  E  employees  to  pull  the  switch  or  switches  or 
warn  LaVerl  Johnson.  We  except  to  that  for  the 
reason  that  it  is  in  accordance  with  the  facts  and 
it  is  according  to  the  law  in  the  cases  we  cite,  espe- 
cially the  ease  in  10  Fed.  66. 

The  defendant  excepts  to  the  refusal  to  give  our 
requested  Number  8  which  relates  to  the  method 
of  operation  as  having  been  the  cause  of  the  al- 
leged injury  and  damage  and  if  the  jury  did  so  find 
that  it  would  be  an  independent  and  intervening 
cause,  hence  the  proximate  cause.  This  is  also  in 
accordance  with  the  law  as  covered  by  the  cases 
cited. 

Defendant  excepts  to  the  refusal  of  the  Court 
to  G^ive  our  requested  Instruction  Number  10  which 
relates  to  the  outmoded  and  somewhat  obsolete  con- 
dition of  the  sub-station,  and  if  the  jury  found  that 
the  method  of  operation  was  the  cause  of  the  injury 
then  the  plaintiff  would  not  be  entitled  to  recover 
here,  and  I  can  refer  again  to  the  case  cited  on  our 
requested  Number  8.  We  think  it  is  the  law  and  it 
is  also  according  to  the  facts  here. 

I  am  not  sure  that  I  gave  you  in  Chambers  our 
Instruction  Number  11 

The  Court:  No,  you  didn't,  I  have  only  [456] 
7,  8  and  10. 

Mr.  Anderson:     The  defendant  would  also  like 
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to  take  an  exception  to  the  refusal  of  the  Court 
to  give  our  special  interrogatory. 

(The  following  in  the  presence  of  the  jury.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
it  is  a  little  hard  to  give  you  as  many  instructions 
as  I  have  in  this  matter  without  counsel  feeling 
that  I  have  not  explained  them  as  fully  as  I  should. 
The  Court  is  liable  to  make  too  positive  a  state- 
ment at  times.  I  did  instruct  you  to  not  pay  any 
attention  to  the  indemnity  clause  in  the  contract. 
I  should  have  said,  "as  to  whether  that  proved  any 
issue  in  this  case."  I  permitted  this  indemnity 
clause  to  be  introduced  in  evidence  only  for  the 
purpose  of  showing  you  the  interest  of  the  witness 
for  the  Pacific  Fruit  Express. 

Now,  there  is  no  question  in  this  case  but  what 
LaVerl  Johnson  was  injured  and  I  think  it  is  plain 
that  you  know  how  he  was  injured.  Now,  as  to  the 
Pacific  Fruit  Express,  none  of  their  acts  are  to  be 
charged  against  the  Union  Pacific.  I  have  given  you 
instructions  as  to  the  duty  of  the  Union  Pacific 
imder  the  distribution  of  electricity  in  any  place 
such  as  at  this  station  which  was  hazardous  or 
defective.  I  don't  want  you  to  be  confused  [457] 
at  all  in  bringing  this  Pacific  Fruit  Express  into 
this  case  as  to  their  acts  in  pulling  the  switches  or 
anything  of  that  nature.  I  instructed  you  fully  as 
to  the  liability  of  the  Union  Pacific  in  placing  their 
power  in  this  sub-station  and  you  are  not  to  tie 
acts  of  the  Pacific  Fruit  Express  in  with  those  in 
any  way. 

I  instructed  you  as  to  what  action  you  should 
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take  in  case  the  conditions  at  the  sub-station  were 
dangerous  or  hazardous.  This  is  a  question  for  you, 
that  is,  whether  the  conditions  were  dangerous  and 
hazardous  and  if  you  find  that  there  was  no  hazard- 
ous or  dangerous  condition  then  you,  of  course, 
would  pay  no  attention  to  the  instruction  along  that 
line. 

Now,  you  may  retire  again  for  a  few  minutes. 

(The  following  in  the  absence  of  the  jury.) 

The  Court:  Does  the  plaintiff  feel  that  I  have 
covered  the  matter? 

Mr.  Davis:    Yes,  your  Honor. 

The  Court:    Do  you  have  any  further  objection? 

Mr.  Anderson:    I  have  no  further  objections. 

The  Court:  You  feel  that  I  have  fully  covered 
the  matter ;  if  you  don't,  then  I  will  call  them  back. 

Mr.  Anderson:  I  didn't  feel  or  rather  it  didn't 
seem  to  me  that  it  had  been  covered  when  your 
Honor  told  them  they  should  not  tie  the  Pacific 
Fruit  Express  into  this. 

The  Court:  I  also  told  them  that  in  any  action 
such  as  their  pulling  the  switches  or  anything  of 
that  nature  that  the  Union  Pacific  should  not  be 
held  responsible  for  any  of  their  acts. 

Mr.  Anderson:    I  think  it  is  all  right. 

The  Court:    You  are  satisfied. 

Mr.  Anderson:     Yes. 

The  Court :    Mr.  Bailiff,  you  may  recall  the  jury. 

(The  following  in  the  presence  of  the  jury.) 

The  Court :  The  alternate  jurors  may  be  excused 
at  this  time  and  I  want  to  thank  you  for  the  atten- 
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tion  you  have  paid  here  and  for  helping  us  out  by 
standing  by.  The  bailiffs  will  be  sworn. 

(Whereupon,  the  bailiffs  were  sworn  by  the 
clerk.) 

The  Court:     The  jury  may  now  retire  to  con- 
sider their  verdict. 

[Endorsed] :    Filed  March  29,  1954. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14498 

UNION   PACIFIC   RAILROAD   COMPANY,   a 

Corporation,  Appellant, 

vs. 

LaVERL  JOHNSON  and  JOLEEN  JOHNSON, 
Husband  and  Wife,  Appellees, 

PACIFIC  FRUIT  EXPRESS  COMPANY,  a  Cor- 
poration, Appellee. 

STATEMENT  OF  POINTS 

Comes  now  the  Union  Pacific  Railroad  Company 
and  files  its  Statement  of  Points  on  which  it  will 
rely  on  the  appeal  in  this  matter. 

I. 

The  court  erred  in  refusin,^  to  direct  a  verdict  in 
favor  of  the  Union  Pacific  Railroad  Company  for 
the  reasons  stated  in  its  Motion  for  Directed  Ver- 
dict. 

II. 

The  court  erred  in  refusing  to  grant  the  Motion 
of  the  Union  Pacific  Railroad  Company  for  Judg- 
ment Notwithstanding  the  Verdict  for  reasons  set 
forth  therein  and  for  reasons  set  forth  in  its  Motion 
for  Directed  Verdict. 

III. 

The  court  erred  in  permitting  the  plaintiffs'  wit- 
ness Ehner  V.   Smith  to  testify,  over  defendant's 
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objection,  to  the  duty  of  one  furnishing  electricity, 
for  the  reasons  stated  in  said  objection. 

IV. 

The  court  erred  in  giving  the  second  sentence  of 
the  instruction  set  forth  in  paragraph  X  of  defend- 
ant's Motion  for  Judgment  Notwithstanding  the 
Verdict  and  Motion  for  New  Trial,  for  the  reasons 
therein  set  forth. 

V. 

The  court  erred  in  giving  the  fourth  and  last 
sentence  of  the  instruction  set  forth  in  paragraph 
XI  of  defendant's  Motion  for  Judgment  Notwith- 
standing the  Verdict  and  For  a  New  Trial,  for  the 
reasons  therein  set  forth. 

VI. 

The  court  erred  in  giving  the  instruction  set  forth 
in  paragraph  XII  of  defendant's  Motion  for  Judg- 
ment Notmthstanding  the  Verdict  and  For  a  New 
Trial,  for  the  reasons  therein  set  forth. 

vri. 

The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  1,  directing  the  jury  to 
return  a  verdict  in  favor  of  the  Union  Pacific  Rail- 
road Company. 

VIII. 

The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  6  set  forth  in  paragraph 
XIII  of  its  Motion  for  Judgment  Notwithstanding 
the  Verdict  and  For  a  New  Trial,  for  the  reason 
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that  the  instruction  correctly  stated  the  law  and  was 
not  otherwise  given. 

IX. 
The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  7  as  set  forth  in  para- 
graph XIV  of  its  Motion  for  Judgment  Notwith- 
standing the  Verdict  and  For  a  New  Trial,  for  the 
reason  that  the  instruction  correctly  stated  the  law 
and  was  not  otherwise  given. 

X. 

The  court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  8  set  forth  in  paragraph 
XV  of  its  Motion  for  Judgment  Notwithstanding 
the  Verdict  and  For  a  New  Trial,  for  the  reason 
that  the  instruction  correctly  stated  the  law  and  was 
not  otherwise  given. 

XI. 

The  court  erred  in  refusing  to  submit  to  the  jury 
defendant's  Special  Interrogatory  No.  1  as  set  forth 
in  paragraph  XVI  of  its  Motion  for  Judgment 
Notwithstanding  the  Verdict  and  for  a  New  Trial. 

XII. 

The  court  erred  in  refusing  to  grant  defendant's 
Motion  for  a  New  Trial  for  the  reasons  set  forth 
herein,  and  for  the  following  additional  reasons: 

(a)  That  the  evidence  is  wholly  insufficient  to 
justify  the  verdict  for  the  reasons  set  forth  in  para- 
graph II  of  defendant's  Motion  for  New  Trial. 

(b)  That  the  verdict  is  grossly  and  monstrously 
excessive. 
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(c)  That  the  verdict  is  grossly  and  monstrously 
excessive  and  appears  to  have  been  given  under  the 
influence  of  passion,  prejudice,  caprice,  or  sym- 
pathy, and  shocks  the  sense  of  justice  and  shows 
an  utter  disregard  for  the  instructions  of  the  court. 

XIII. 

That  the  verdict  is  against  the  law  for  the  reasons 
set  forth  herein. 

XIV. 

That  the  evidence  is  wholly  insufficient  to  support 
the  judgment  entered  on  the  verdict  for  the  reasons 
set  forth  herein,  and  for  the  reasons  set  forth  in 
paragraph  II  of  defendant's  Motion  for  Judgment 
Notwithstanding  the  Verdict  and  Motion  for  New 
Trial,  and  for  other  reasons  therein  set  forth. 

Dated,  September  7,  1954. 

/s/  BRYAN  P.  LEVERICH, 
/s/  L.  H.  ANDERSON, 
/s/  E.  C.  PHOENIX, 

Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  September  8,  1954.  Paul  P. 
O'Brien,  Clerk. 
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STATEMENT  OF  THE  CASE 

On  the  20th  day  of  March,  1953,  appellees  LaVerl  and 
Joleen  Johnson  instituted  this  action  against  the  appellant 
Union  Pacific  Railroad  Company  for  damages  arising  out  of 
personal  injuries  sustained  by  LaVerl  Johnson  on  November 
4,  1950,  while  employed  by  the  Pacific  Fruit  Express  Com- 
pany at  Pocatello,  Idaho.  Said  appellees  claimed  the  appellant 
was  negligent  in  the  furnishing  of  electrical  energy  and  in 
the  operation  of  an  electrical  substation  in  the  City  of  Poca- 
tello. Johnson's  injuries  resulted  in  the  loss  of  both  legs  be- 
low the  knees  and  the  loss  of  his  right  arm  near  the  shoulder, 
for  which  appellees  prayed  damages  in  the  amount  of  $300,- 
000.00  (R  4,  7). 


Appellant  answered  denying  that  it  was  negligent  or  that 
appellees  had  been  damaged  in  the  sum  of  $300,000.00,  or 
in  any  sum  whatsoever,  and  admitting  the  injury  sustained  by 
LaVerl  Johnson  as  set  forth  in  paragraph  IV  of  its  Answer. 
Appellant  set  up  as  separate  defenses  the  statute  of  limitations, 
contributory  negligence,  and  assumption  of  risk  (R  9-12) . 

The  defense  of  the  statute  of  limitations  was  withdrawn 
after  the  trial  commenced  (R  110-113),  and  the  court  struck 
all  testimony  previous  to  that  except  the  hospital  record  and 
testimony  relating  to  disability,  pain,  suffering,  humiliation, 
and  things  of  that  kind  (R  16,  112).  The  case  came  on  for 
trial  before  the  Honorable  Chase  A.  Clark,  District  Judge, 
and  a  jury,  on  the  18th  day  of  November,  1953.  At  the 
close  of  all  of  the  evidence  appellant  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  in  its  favor  (R  18,  363- 
365),  which  was  by  the  court  denied  (R  365),  following 
which  the  case  was  submitted  to  the  jury  the  afternoon  of 
November  25th,  who  returned  a  verdict  in  favor  of  the  ap- 
pellees in  the  sum  of  $225,000.00  (R  18-19)  upon  which 
judgment  was  entered  (R  19-20). 

Thereafter  appellant  served  and  filed  its  Motion  for  Judg- 
ment Notwithstanding  the  Verdict  and  for  New  Trial 
(R  20-28) ,  both  of  which  were  by  the  court  on  August  16, 
1954,  denied  (R  31-35).  On  the  same  date  the  judgment 
was  amended  to  allow  the  Pacific  Fruit  Express  Company, 
as  intervenor,  to  recover  out  of  the  proceeds  of  the  Judgment 
the  amount  it  has  or  will  be  required  to  pay  appellees  under 
the  Idaho  Workmen's  Compensation  Act  (R  29-31).  From 


the  judgments  entered  the  Railroad  Company  has  appealed 
(R35). 

JURISDICTION 

Jurisdiction  of  the  District  Court  is  based  upon  diversity 
of  citizenship  of  the  parties  and  that  the  amount  involved, 
exclusive  of  interest  and  costs,  exceeds  $3,000.00.  Appellees 
are  citizens  of  Idaho  and  the  appellant  is  a  citizen  of  Utah 
(R.  3).  Accordingly  the  District  Court  had  jurisdiction,  28 
USCA  1332,  and  this  court  has  jurisdiction  to  review  the  case 
on  appeal  28  USCA  1291,  Rule  73  Federal  Rules  of  Civil 
Procedure. 

QUESTIONS  INVOLVED  AND  THE  MANNER 
IN  WHICH  THEY  ARE  RAISED 

1.  Whether  appellees  established  by  substantial  evidence 
that  appellant  was — (a)  negligent  in  the  furnishing  of  elec- 
trical energy;  and  (b)  in  the  operation  of  an  electrical  sub- 
station (R  3-4) ,  and  if  so,  whether  any  such  negligence  was 
the  proximate  cause  of  Johnson's  injuries.  These  and  inci- 
dental questions  are  raised  by  the  Answer  (R  9-12),  appel- 
lant's Motion  for  Directed  Verdict  (R  363-365),  appellant's 
Requested  Instruction  No.  1  (R  37-38),  Motion  for  Judg- 
ment Notwithstanding  the  Verdict  and  for  a  New  Trial 
(R  20-28),  and  denial  thereof  by  the  trial  court  (R  31-35). 

2.  Admission  of  testimony  of  Elmer  V.  Smith  over  ap- 
pellant's objection   (R  22-23,  192-194). 


3.  Error  of  the  court  in  the  giving  and  refusing  of  instruc- 
tions objected  to  at  the  trial  (R  23-28,  382-387) . 

4.  That  the  verdict  is  grossly  and  monstrously  excessive, 
raised  by  appellant's  Motion  for  Judgment  Notwithstanding 
the  Verdict  and  for  a  New  Trial  (R  20-28) ,  and  denied  by 
the  court  (R  31-35). 

5.  That  the  verdict  is  against  the  law  and  the  evidence 
is  wholly  insufficient  to  support  the  verdict  and  judgment, 
raised  by  appellant's  Motion  for  Directed  Verdict  (R  363- 
365),  Requested  Instruction  No.  1  (R  37-38),  Motion  for 
Judgment  Notwithstanding  the  Verdict  and  for  a  New  Trial 

(R  20-28),  all  denied  by  the  trial  court  (R  31-35). 

6.  That  the  trial  court  should  have  sustained  appellant's 
Motion  for  Judgment  Notwithstanding  the  Verdict  or  should 
have  granted  appellant  a  new  trial  (R  20-28)  instead  of 
denying  both  of  them  (R  31-35) . 

STATEMENT  OF  THE  FACTS 

Prior  to  March  1,  1924,  the  Pacific  Fruit  Express  Com- 
pany was  receiving  power  direct  from  the  Idaho  Power  Com- 
pany. On  March  1,  1924,  the  Oregon  Short  Line  Railroad 
Company  (not  a  party  to  this  action)  entered  into  a  contract 
with  the  Pacific  Fruit  Express  Company,  Exhibit  No.  26, 
which  recites  that  the  Idaho  Power  Company  had  agreed  to 
furnish  power  to  the  Oregon  Short  Line  Railroad  Company 
at  a  different  rate  than  that  provided  for  the  Pacific  Fruit 
Express  Company,  and  under  such  arrangements  the  Pacific 
Fruit   Express    could   obtain    power   through   the   Railroad 


(R  314-315).  The  contract  then  provided  for  the  building 
of  a  substation  by  the  Oregon  Short  Line  Railroad  Company 
to  be  paid  for  by  the  Pacific  Fruit  Express  (R  315),  and 
the  Pacific  Fruit  Express  agreed  to  pay  the  Oregon  Short  Line 
Railroad  Company  for  power  delivered,  plus  10%  for  trans- 
mission line  and  transformer  losses  (R  316) .  In  other  words, 
this  was  merely  permitting  the  Pacific  Fruit  Express  Com- 
pany to  take  its  energy  off  the  Oregon  Short  Line  Railroad 
Batiste  line  and  cannot  be  construed  to  mean  that  the  Oregon 
Short  Line  Railroad  Company  was  delivering  energy  to  the 
Pacific  Fruit  Express  Company.  It  was  not  generating  power 
and  the  effect  of  the  agreement  and  the  evidence  was  as 
stated,  that  it  was  permitted  to  hook  a  transmission  line  onto 
the  Railroad  Batiste  Ime  (R  161,  354). 

This  line  and  the  sub-station,  pursuant  to  the  contract, 
Exhibit  26,  was  built  by  the  Oregon  Short  Line  Railroad 
Company,  the  cost  of  which  was  first  estimated  by  the  Pacific 
Fruit  Express  Company,  Exhibit  30  (R  250),  and  about 
June  11,  1926,  the  actual  cost  was  determined  Exhibit  31 
(R  25 1) ,  and  the  Oregon  Short  Line  Railroad  Company  was 
paid  for  the  construction  of  the  transmission  line  and  sub- 
station by  the  Pacific  Fruit  Express  Company  (R  252),  fol- 
lowing which  the  Pacific  Fruit  Express  Company  made  out 
a  completion  report.  Exhibit  32  (R  252).  All  of  these  Ex- 
hibits, 30,  31  and  32,  definitely  state  that  ownership  of  the 
transmission  line  and  the  sub-station  was  in  the  Pacific  Fruit 
Express  Company. 

The  line  and  the  sub-station  are  carried  in  the  capital  or 
investment  accounts  of  the  Pacific  Fruit  Express  Company, 
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which  shows  ownership  in  that  Company  (R  266) ,  and  like- 
wise the  transmission  line  and  sub-station  are  not  carried  in 
the  capital  or  investment  accounts  of  the  Oregon  Short  Line 
Railroad  Company  or  the  Union  Pacific  Railroad  Company. 
This  is  so  because  the  Pacific  Fruit  Express  Company  paid 
for  them  and  it  is  the  owner  (R  273-274) . 

Mr.  Hubert  Branum  of  the  Pacific  Fruit  Express  Com- 
pany accepted  the  sub-station  and  the  transmission  line  after 
completion  for  the  Pacific  Fruit  Express  Company  (R  277) . 
Ownership  of  the  transmission  line  and  sub-station  was  by 
the  lessor,  Oregon  Short  Line  Railroad  Company,  acknow- 
ledged Ex.  28  (R  332) .  The  Pacific  Fruit  Express  Company 
is  also  the  operator  of  the  substation.  Exhibit  32  (R  264, 
294,  296). 

Exhibit  No.  27  is  a  lease  from  the  Oregon  Short  Line 
Railroad  Company  to  the  Pacific  Fruit  Express  Company 
dated  April  29,  1926,  and  provides  for  a  transformer  and 
transmission  line  site.  The  transformer  site  and  the  transmis- 
sion line  are  shown  in  yellow  on  Exhibit  B  attached  to  Ex- 
hibit No.  27,  and  is  also  shown  on  Ex.  B  attached  to  Exhibit 
No.  28.  Exhibit  No.  29  merely  enlarges  the  transformer  site 
from  15x22  to  33x31  feet,  and  continued  the  rental  for  the 
right  to  maintain  and  operate  the  transmission  line  across  the 
tracks  of  the  railroad  to  the  sub-station  (R  336-338). 

Exhibit  No.  35  shows  the  general  location  of  various 
buildings  about  the  Ice  Plant,  including  the  sub-station 
(R  278),  and  Exhibit  36  is  a  diagram  of  the  sub-station, 
showing  in  general  the  transformer  and  the  rest  of  the  equip- 
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ment  in  the  sub-station  (R  279-280) .  Exhibit  35  also  shows 
the  line  from  the  sub-station  to  the  Ice  Plant  and  the  line  run- 
ning to  the  top  of  this  Exhibit  from  the  sub-station  is  the 
12,500  volt  line  from  the  Batiste  power  line  over  to  the  sub- 
station where  Johnson  was  injured.  This  line  across  the  tracks 
from  the  Batiste  line  to  the  sub-station  only  serves  the  sub- 
station and  does  not  serve  any  railroad  facilities  (R  166,  282, 
341,  345).  There  are  disconnect  switches  on  the  pole  of  the 
Batiste  line  where  the  line  to  the  Pacific  Fruit  Express  Com- 
pany sub-station  takes  off   (R  283),  and  at  the  top  of  the 
sub-station  there  is  a  pole  top  switch  which  deenergizes  the 
three  transformers  in  the  sub-station  (R  162,  163,  174,  302). 
In  addition  thereto  there  are  disconnect  switches  at  the  sub- 
station to  the  lightning  arrestors  (R  163,  182,  203,  208-209, 
239,286,345). 

The  sub-station  in  question  is  enclosed  with  a  high  wire 
fence  (R  123,  166),  and  sets  out  in  the  open,  so  anyone, 
whether  employee  or  otherwise,  can  come  around  it,  but  they 
cannot  get  into  it.  The  area  of  the  sub-station  is  about  30 
square  feet  (R  123-124,  284). 

The  sub-station  is  kept  locked  (R  167,  169,  284).  There 
IS  only  one  gate  in  the  transformer  cage,  and  that  is  in  the 
west  side.  There  are  three  transformers  just  inside  the  gate. 
The  lightning  arrestors  are  to  the  east  of  the  transformers 
about  15  feet  (R  141,  167-168). 

This  sub-station  was  standard  when  built  and  was  what 
IS  termed  a  package  substation,  either  of  Westinghouse  or 
General  Electric  (R  236,  346) .  It  was  the  latest  thing  in  sub- 
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stations  at  the  time  it  was  built  (R  236).  This  station  on 
November  4,  1950,  and  the  equipment  in  it,  was  capable  of 
receiving  safely  the  electrical  energy  being  delivered  to  it  and 
to  operate  as  a  sub-station  should.  It  was  as  safe  as  the  day  it 
was  built.  There  was  nothing  defective  about  it  or  any  of  the 
equipment  in  it,  but  on  the  day  in  question  it  was  not  operat- 
ed safely  (R  182-183,  203-205,  236-237.  344-345).  Ac- 
cordingly there  was  no  reason  to  cut  off  service  to  it,  and  the 
witness  Gilbert  stated  he  would  not  have  advised  his  employ- 
er, the  Idaho  Power  Company,  to  refuse  to  furnish  energy 
to  it  (R  238) .  The  standards  now  are  the  same  and  if  the 
station  had  been  operated  properly,  the  disconnect  switches 
pulled,  it  would  have  been  perfectly  safe  (R  239-241) .  It  has 
always  operated  satisfactorily  as  a  sub-station  and  there  were 
no  injuries  prior  to  November  4,  1950  (R  283)  . 

LaVerl  Johnson  worked  at  the  Pacific  Fruit  Express  Com- 
pany as  a  repairman  (R  107),  and  his  immediate  superiors  were 
Shoup  and  H.  O.  Johnson.  Shoup  was  Plant  Manager  and 
H.  O.  Johnson  was  Assistant  Plant  Manager,  both  of  whom 
worked  for  the  Pacific  Fruit  Express  Company  and  not  for 
the  Railroad;  all  were  paid  by  the  Pacific  Fruit  Express  Com- 
pany (R  224) .  H.  O.  Johnson  died  prior  to  the  trial  (R  123, 
140). 

LaVerl  Johnson  went  to  work  at  the  Pacific  Fruit  Ex- 
press Ice  Plant  about  eight  o'clock  A.  M.,  the  morning  of 
November  4,  1950.  He  was  instructed  by  H.  O.  Johnson  to 
paint  electrical  cables  that  go  into  the  transformer  which  was 
in  the  small  cage  in  the  Ice  Plant,  and  after  that,  or  at  about 
noon,  H.  O.  Johnson  gave  him  the  keys  to  the  large  trans- 


former  cage  and  instructed  him  to  go  into  this  cage  and  paint 
in  there  as  he  had  painted  the  other  one  (R  108,  110).  There 
were  only  two  keys  to  the  sub-station  gate  and  Mr.  Shoup 
or  his  Assistant  had  possession  of  both  keys;  the  Railroad  had 
none  (R  169,  293)  ;  McClellan  saw  LaVerl  painting  taped 
up  wires  in  and  out  of  the  transformers  that  morning  in  the 
small  cage  (R  140-141).  LaVerl  testified  that  when  H.  O. 
Johnson  gave  him  the  key  to  the  large  transformer  there  was 
no  one  else  around  (R  231). 

After  lunch,  and  after  mixing  paint,  LaVerl  testified 
that  he  proceeded  to  the  large  transformer  cage,  unlocked  the 
gate,  walked  around  to  work  from  the  back  side  to  the  front 
and  took  hold  of  a  wire  that  had  not  been  deenergized 
(R.  110).  He  was  severely  burned  and  as  a  result  thereof 
both  legs  were  amputated  six  inches  below  the  knees  and  his 
right  arm  three  inches  below  the  head  of  the  humerus.  His 
foot  prints  showed  that  after  entering  the  gate  he  turned  to 
the  left,  went  around  the  north  transformer,  then  switched 
back  to  the  east  to  the  lightning  arrestors  and  then  south  to 
the  south  arrestor  (R  141-142,  167-168).  He  testified  that 
the  transformers  were  right  in  front  of  the  gate  and  was  told 
to  paint  in  this  transformer  cage  like  he  had  painted  in  the 
small  one  (R  228) ,  and  while  he  says  he  did  not  know  the 
difference  between  a  transformer  and  an  arrestor  he  admits 
the  arrestor  did  not  look  the  same  as  the  transformer  he  was 
working  on  in  the  morning,  but  insisted  several  times  that  on 
the  morning  before  the  accident  occurred  in  the  afternoon  he 
saw  several  men  who  took  lids  off  the  transformer  in  the 
large  sub-station,  where  he  was  later  injured,  and  these  men 
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were  looking  down  inside  the  transformer  (215,  230).  He 
also  stated  that  the  arrestors  did  not  look  like  transformers 
(R.  142). 

LaVerl  testified  that  he  took  no  orders  from  the  Railroad 
and  the  Railroad  did  not  tell  him  to  paint  the  cables;  that  he 
took  all  orders  from  someone  of  the  Pacific  Fruit  Express 
Company  and  that  he  went  into  the  sub-station  alone  (R  23 1  - 
232). 

At  about  9  A.  M.  on  November  4,  1950,  Mr.  James  E. 
Johnson,  Howard  O.  Johnson,  and  Melvin  Judge,  all  Pacific 
Fruit  Express  men,  (Judge  was  the  PFE  electrician)  went  in- 
to the  sub-station  for  the  purpose  of  checking  the  oil  in  the 
transformers,  and  contrary  to  some  inferences  raised  by  ap- 
pellees' witnesses,  there  were  no  Railroad  electricians  there 
and  no  one  from  the  Railroad  at  all  (R  303-304,  308-309)  ; 
there  were  some  Pacific  Fruit  Express  laborers  that  went  in 
with  them  to  cut  weeds  at  the  same  time  (R  303,  309),  but 
the  Johnsons  and  Judge  were  the  last  ones  out  and  the  gate 
was  locked  (R  304,  309).  The  laborers  were  warned  that 
the  arrestors  were  not  deenergized  and  none  of  them  got  hurt 
(R  310,  313) .  Judge  knew  the  arrestors  were  not  deenergized 
and  so  did  James  E.  Johnson  and  Howard  Johnson  (R  3 10) . 
While  in  the  sub-station  that  morning  James  E.  Johnson 
pulled  the  pole-top  switch  which  disconnected  the  power 
to  the  transformers,  but  did  not  pull  the  disconnect  switches 
to  the  arrestors.  LaVerl  Johnson,  instead  of  painting  cables 
leading  into  and  out  of  the  transformers,  went  back  behind 
the  transformers  to  the  arrestors  where  he  received  his  in- 
juries. 
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There  is  no  dispute  about  the  fact  that  there  were  dis- 
connect switches  to  the  arrestors  that  could  have  been  pulled 
by  someone  at  the  Pacific  Fruit  Express,  and  there  was  a  hot 
stick  available  to  do  this  (R  286) ,  and  if  these  disconnect 
switches  had  been  pulled,  of  course,  Johnson  would  not  have 
been  injured  (R  170.  182-183,  203,  239,  286),  and  if  this 
had  been  done  the  substation  would  have  been  perfectly  safe 
(R  182,  237,  238).  It  was  the  method  of  operation  of  the 
sub-station  by  the  Pacific  Fruit  Express  that  made  the  sub- 
station unsafe  for  LaVerl  Johnson,  and  if  the  disconnect 
switches  had  been  pulled  there  would  have  been  no  danger  in 
the  sub-station  (R  183,  203,  209,  237,  239,  246). 

The  Pacific  Fruit  Express  Company  operates  entirely 
independent  of  the  Union  Pacific;  they  are  separate  corpora- 
tions (R  235) .  The  Pacific  Fruit  Express  Company  is  a  car 
line  operator,  and  furnishes  cars,  refrigerator  and  heater  ser- 
vice to  various  railroads,  including  the  Union  Pacific  Rail- 
road Company  (R  359-361) .  The  Pacific  Fruit  Express  of- 
ficers at  Pocatello  report  to  the  Pacific  Fruit  Express  officers 
in  San  Francisco,  none  of  whom  work  for  the  Railroad,  and 
no  reports  are  made  by  the  Pacific  Fruit  Express  officers  or 
employees  to  the  Railroad  (R  294-295,  360-361).  The 
Pacific  Fruit  Express  operates  the  sub-station  (R  294) ,  and 
no  one  from  the  Railroad  has  ever  operated  it,  and  no  one 
from  the  Railroad  has  ever  pulled  the  disconnect  switches. 
Shoup  and  his  Assistant  has  authority  to  pull  them  (R  295) . 
Shoup  did  testify  that  at  the  time  of  the  accident  he  thought 
the  pole-top  switch  deenergized  all  power  in  the  sub-station, 
but  he  had  been  Plant  Manager  at  the  Plant  only  since  Septem- 
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ber  1,  1949  (R  292).  However,  Mr.  Branum,  Superintend- 
ent, had  been  here  from  the  time  the  sub-station  was  first  con- 
structed; he  knew  about  the  switches  (R  286)  ;  so  did  James 
E.  Johnson,  who  pulled  the  pole-top  switch  the  morning  of 
the  accident  but  did  not  pull  the  disconnect  switches  to  the 
arrestors  (R  304) ,  and  neither  did  Judge,  who  was  the 
Pacific  Fruit  Express  electrician  (R  308,  310).  Both  of  them 
knew  what  work  was  to  be  done  (R  303,  308) .  Even  they 
did  not  anticipate  that  later  LaVerl  Johnson  was  to  be  sent 
into  this  cage  alone,  or  that  he  would  endeavor  to  paint  a  bare 
wire  on  the  lightning  arrestor  after  having  been  instructed  to 
paint  taped  up  leads  to  or  from  the  transformers.  There  were 
no  Union  Pacific  electricians  at  the  substation  since  Shoup  has 
been  Plant  Manager  there  (September  1949)  (R  292-293)  ; 
but  when  they  are  called  Mr.  Shoup  instructs  them  what  to 
do.  Union  Pacific  electricians  have  never  changed  any  trans- 
former oil — the  Pacific  Fruit  Express  does  it  (R  293-294, 
346). 

Union  Pacific  electricians  all  work  for  the  Union  Pacific, 
not  for  the  Pacific  Fruit  Express  (R  341,  346).  The  only 
time  they  do  work  for  the  Pacific  Fruit  Express  is  when 
someone  from  the  Pacific  Fruit  Express  calls  them.  They 
did  some  work  in  1 948  and  1 949,  and  did  the  work  shown  on 
Exhibit  33  (R  257-259),  for  which  the  Pacific  Fruit  Express 
paid  the  Railroad.  The  Union  Pacific  electricians  have  no  keys 
to  the  sub-station,  and  as  a  matter  of  fact  did  not  work  on 
Saturday.  November  4,  1950  (R  343).  The  Union  Pacific 
electricians  have  no  duties  to  perform  in  the  sub-station 
(R  350) ,  and  no  one  from  the  Pacific  Fruit  Express,  or  other- 
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wise,  called  the  Railroad  electricians  on  Saturday,  and  the  lead 
electrician  did  not  know  of  the  accident  until  sometime  the 
next  day  (R 343-344). 

The  Idaho  Power  Company  has  also  done  work  for  the 
Pacific  Fruit  Express,  as  has  the  Strand  Electric  Company. 
The  Pacific  Fruit  Express  is  not  required  to  call  the  Union 
Pacific  electricians  (R  358-359),  and  the  Pacific  Fruit  Ex- 
press does  lots  of  their  own  work  (R  358) .  As  a  matter  of 
fact,  the  meter  inside  the  sub-station  was  originally  hooked 
up  by  the  Idaho  Power  Company  (R  284) .  The  meter  read- 
er has  to  have  someone  at  the  Pacific  Fruit  Express  let  him  in 
to  read  the  meter,  either  Shoup  or  Johnson  (R  114-115), 
and  he  has  no  key  to  the  sub-station  (R  115)  ;  Shoup  has 
them  (R  169,  293). 

SPECIFICATION  OF  ERRORS 

I. 

The  court  erred  in  refusing  to  direct  a  verdict  in  favor  of 
the  Union  Pacific  Railroad  Company,  for  the  reasons  stated 
in  its  Motion  for  Directed  Verdict  (R  363-365) . 

IL 

The  court  erred  in  refusing  to  grant  the  Motion  of  the 
Union  Pacific  Railroad  Company  for  Judgment  Notwith- 
standing the  Verdict,  for  reasons  set  forth  therein  (R  20-28) , 
and  for  reasons  set  forth  in  its  Motion  for  Directed  Verdict, 
(R  363-365). 
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III, 


The  court  erred  in  permitting  appellees  witness  Elmer  V. 
Smith  to  testify,  over  appellant's  objection,  to  the  duty  of  one 
furnishing  electricity.  The  question,  objection  and  ruling  are 
as  follows: 

"Mr.  Smith,  basing  your  answer  now  upon  the 
condition  that  you  have  been  describing  there,  from 
the  exhibit  and  based  upon  your  knowledge  as  an 
electrician  and  upon  your  knowledge  of  the  National 
Safety  Code,  have  you  an  opinion  as  to  what  the  duty 
of  one  furnishing  electricity  under  those  circumstances, 
-yes,  I  will  leave  it  that  way,  as  to  what  would  be  the 
duty  of  one  furnishing  electricity  under  those  condi- 
tions, -  have  you  an  opinion? 

"The  Court:  You  may  answer  that  question  yes 
or  no. 

"A.  Yes. 

"Q.   And  what  is  your  opinion  as  an  expert? 

"Mr.  Casterlin:  If  the  Court  please,  we  object  to 
this  question  on  the  ground  that  it  is  invading  the 
province  of  the  jury  and  the  province  of  the  Court. 
The  allegation  in  the  complaint  is  that  the  defendant 
violated  the  rights  of  the  plaintiff  and  this  witness 
is  asked  in  substance  and  effect,  if  the  defendant  has 
violated  that  duty.  He  is  not  being  asked  the  question 
which  I  think  counsel  intended  to  ask  him.  He  has 
asked  the  question  whether  or  not  he  has,  that  is, 
the  defendant  has  violated  that  duty,  which  necessarily 
involves  the  inference  that  it  owes  a  duty  in  that  re- 
spect and  has  violated  it  and  that  invades  the  prov- 
ince of  the  Court  and  the  jury  and  attempts  to  pass 
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or  passes  upon  the  merits  of  the  allegations  of  the 
complaint. 

"The  Court:  I  take  it  the  only  way  the  jury  or 
the  Court  or  anyone  else  could  get  any  information 
on  this  matter  is  from  the  opinion  of  experts.  There 
would  have  to  be  some  foundation  for  the  jury  to 
pass  upon  the  question  that  would  be  submitted  to 
them.  The  only  way  I  know  of  that  they  could  get 
that  information  would  be  from  physical  conditions 
and  from  opinions  of  experts.  This  man  is  qualified 
as  an  expert.  There  is  only  one  part  of  the  question 
that  possibly  should  be  eliminated  and  that  is  the 
safety  code,  because  the  safety  code  is  not  in  evidence. 
I  will  let  him  answer. 

"A.  My  opinion  in  this  is, — I  don't  know  whether 
to  use  the  word  'duty'  or  'practice.'  But  in  my  obser- 
vation over  previous  years,  the  power  companies  and 
other  distributors  of  electricity  will  not,  knowingly, 
and  if  it  is  within  their  knowledge,  deliver  electricity 
to  hazardous  installations;  the  principal  purpose  of 
that  is  to  protect  their  equipment  ahead  of  it.  In  other 
words,  in  this  case,  the  Batiste  Springs  Power  Line  and 
Water  Supply  depended  upon  the  same  circuit  so  it 
strikes  me  that  they  would  hesitate,  or  should  hesitate 
to  supply  current  to  a  hazardous  installation." 
(R  192-194). 


IV. 


The  court  erred  in  giving  the  italicized  portion  of  the 
following  instruction: 

"The  general  rule  of  law  is  that  where  one  fur- 
nishing and  supplying  electricity  for  a  valuable  con- 
sideration, merely  transmits  its  electrical  current  from 
its  line  to  the  consumer's  wires,  which  it  did  not  in- 
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stall,  and  does  not  control,  it  has  no  duty  to  inspect 
such  wires  and  is  not  liable  for  injuries  caused  by  de- 
fects in  them.  However,  where  the  company  knows  of 
any  defects  or  by  the  exercise  of  ordinary  care  required 
of  a  company  dealing  in  electricity,  would  know  of 
such  defects,  its  duty  is  to  stop  and  not  to  send  its 
deadly  current  to  the  defective  appliances  or  equip- 
ment of  the  consumer  or  to  and  through  defective 
electrical  apparatus  and  it  is  liable  for  injuries  to  per- 
son or  property  caused  by  a  breach  of  this  duty." 
(R.  374). 


Objection  urged  at  the  trial,  that  the  portion  of  said  in- 
struction objected  to  did  not  apply  to  the  facts  in  this  case 
because  there  were  no  defects  in  the  substation  (R  383). 


V. 


The  court  erred  in  giving  the  italicized  portion  of  the  fol- 
lowing instruction: 

"With  respect  to  knowledge  on  the  part  of  an 
agent  which  may  be  imputed  to  his  principal,  the  law 
is  that  relevant  knowledge  may  be  acquired  by  an 
agent,  either  before  the  time  of  his  employment  or 
after  he  becomes  agent.  The  important  matter  is  not 
how  the  agent  acquired  the  knowledge,  but  whether 
or  not  he  had  the  knowledge  when  it  became  relevant 
in  his  work  for  the  principal.  If  the  agent  has  the  in- 
formation in  mind  at  the  time  it  becomes  relevant  in 
his  work,  the  principal  is  bound  equally  where  the 
knowledge  was  acquired  privately  by  the  agent  as  where 
he  obtained  it  while  acting  as  such  agent.  Therefore, 
where  the  agents  of  a  company  supplying  an  electric 
current  had  or  should  have  had  knowledge  of  a  haz- 
ardous and  dangerous  condition  of  wiring  and  ap- 


( 


17 

phances  maintained  by  a  customer,  and  continue  to 
furnish  such  current  with  such  knowledpe,  if  injury 
occurs  by  reason  of  such  hazardous  conditions  the 
company  is  liable  for  injuries  occurring  as  the  proxi- 
mate result  of  furnishing  such  current." 
(R  375). 

Objections  urged  at  the  trial,  that  there  was  nothing  more 
hazardous  or  dangerous  about  this  substation  than  would 
exist  at  any  substation  if  it  had  been  properly  operated.  That 
there  is  a  difference  between  dangerous  and  defective  condi- 
tion (R383). 


VI. 

The  court  erred  in  giving  the  following  instruction: 

"If  from  a  preponderance  of  the  evidence,  you 
believe  that  at  the  time  of  the  alleged  injury  to  LaVerl 
Johnson,  the  defendant.  Union  Pacific  Railroad  Com- 
pany, was  furnishing  electricity  to  the  Pacific  Fruit 
Express  Company  for  a  valuable  consideration  and 
that  the  said  Union  Pacific  Railroad  Company  was 
advised  of  or  by  the  exercise  of  ordinary  care  the 
Union  Pacific  could  have  and  should  have  known  of 
the  conditions  that  existed  at  the  sub-station  on  the 
date  of  the  accident,  and  you  further  find  that  such 
conditions  were  dangerous  and  hazardous  to  life  and 
property  and  that  the  Union  Pacific  Railroad  Com- 
pany continued  to  furnish  high  voltage  electricity 
through  said  lines  and  into  said  sub-station  and  that 
as  a  proximate  cause  thereof  LaVerl  Johnson  was  in- 
jured, then  the  defendant  was  negligent." 
(R377). 

Objections  urged  at  the  trial,  that  there  was  nothing  more 
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hazardous  or  dangerous  about  this  substation  than  would 
exist  at  any  substation  if  it  had  been  properly  operated.  That 
there  is  a  difference  between  dangerous  and  defective  condi- 
tion. (R  383). 


VII. 


The  court  erred  in  refusing  to  give  appellant's  Requested 
Instruction  No.  1,  reading  as  follows: 

"You  are  instructed  that  under  the  evidence  in 
this  case  that  the  plaintiffs  are  not  entitled  to  recover 
against  the  defendant  and  you  are  accordingly  direct- 
ed to  return  a  verdict  in  favor  of  the  defendant  Union 
Pacific  Railroad  Company  and  against  the  plaintiffs, 
LaVerl  and  Joleen  Johnson." 
(R  37-38). 

Objections  urged  at  the  trial,  that  it  should  have  been  given 
for  the  reason  set  forth  in  appellant's  Motion  for  Directed 
Verdict  (R  363-365,  383). 


VIII. 

The  court  erred  in  refusing  to  give  appellant's  Requested 
Instruction  No.  6,  reading  as  follows: 

"If  you  find  from  the  evidence  in  this  case  that 
after  the  substation  was  constructed  that  it  was  turned 
over  to  and  accepted  by  the  Pacific  Fruit  Express 
Company  who  thereafter  owned,  operated  or  con- 
trolled it,  then  you  are  instructed  that  the  defendant 
Railroad  Company  in  this  case,  by  merely  furnishing 
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electricity  to  such  substation,  can  not  be  held  respon- 
sible for  the  injuries  to  LaVerl  Johnson  " 
<R  38). 

Objections  urged  at  the  trial,  that  the  instruction  correctly 
stated  the  law  and  was  not  otherwise  given  (R.  384-385) 

IX. 

The  court  erred  in  refusing  to  give  appellant's  Requested 
Instruction  No.  7,  reading  as  follows: 

"If  you  find  that  plaintiff  LaVerl  Johnson  sus- 
tained his  injuries  solely  and  proximately  by  reason 
of  someone  at  the  Pacific  Fruit  Express  Company 
not  pulling  the  switch  to  cut  off  the  power  to  the 
lightning  arrestors  or  that  no  one  at  the  Pacific  Fruit 
Express  Company  warned  LaVerl  Johnson  that  the 
power  had  not  been  cut  off  to  the  lightning  arrestors 
then  the  plaintiffs  are  not  entitled  to  recover  and  your 
verdict  should  be  for  the  defendant.  In  other  words, 
the  defendant  Union  Pacific  Railroad  Company  can- 
not be  held  liable  for  any  acts  or  conduct  on  the  part 
of  the  Pacific  Fruit  Express  Company,  its  agents, 
servants  or  employees." 
(R38). 

Objection  urged  at  the  trial,  that  said  instruction  was  in 
accordance  with  the  facts  and  the  law,  and  was  based  upon 
the  decision  in  10  Fed.   (2d)  66.  (R385). 


X. 

The  court  erred  in  refusing  to  give  appellant's  Requested 
Instruction  No.  8.  reading  as  follows: 
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"If  you  find  that  the  injuries  to  the  plaintiff  La- 
Verl  Johnson  were  caused  by  the  method  of  operation 
or  the  failure  to  properly  operate  said  substation  by 
the  Pacific  Fruit  Express  Company  and  because  of 
that  the  plaintiff  LaVerl  Johnson  was  injured,  then 
you  are  instructed  that  the  action  or  non-action  of  the 
Pacific  Fruit  Express  Company  was  the  active,  inde- 
pendent, intervening  cause  and  hence  the  proximate 
cause  of  the  resulting  injury  to  the  plaintiff  LaVerl 
Johnson  and  your  verdict  must  be  in  favor  of  the  de- 
fendant." 
(R  38-39). 

Objections  urged  at  the  trial,  this  instruction  was  in  ac- 
cordance with  the  law  and  the  decision  in  10  Fed.  (2d)  66 
(R385). 


XL 


The  court  erred  in  refusing  to  submit  to  the  jury  appel- 
lant's Special  Interrogatory  No.  1,  reading  as  follows: 

"If  you  return  a  verdict  in  favor  of  the  plaintiffs 
state  how  and  in  what  manner  you  find  that  the  de- 
fendant Union  Pacific  Railroad  Company  was  negli- 
gent." (R39). 

XII. 

The  court  erred  in  refusing  to  grant  appellant's  Motion 
for  a  New  Trial  (R  20-28) ,  for  the  reasons  set  forth  therein, 
and  for  the  following  additional  reasons: 

(a)  That  the  evidence  is  wholly  insufficient  to  justify 
the  verdict  for  the  reason  set  forth  in  paragraph  II  of  appel- 
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lant's  Motion  for  New  Trial  (R  21)  . 

(b)  That  the  verdict  is  grossly  and  monstrously  exces- 
sive (R  22) . 

(c)  That  the  verdict  is  grossly  and  monstrously  exces- 
sive and  appears  to  have  been  given  under  the  influence  of 
passion,  prejudice,  caprice,  or  sympathy,  and  shocks  the  sense 
of  justice  and  shovi^s  an  utter  disregard  for  the  instructions  of 
the  court  (R  22) . 

XIII. 

That  the  verdict  is  against  the  law  for  the  reasons  set 
forth  herein  (R  22) . 


XIV. 


That  the  evidence  is  wholly  insufficient  to  support  the 
judgment  entered  on  the  verdict  for  the  reasons  set  forth  here- 
in, and  for  the  reasons  set  forth  in  paragraph  II  of  appellant's 
Motion  for  Judgment  Notwithstanding  the  Verdict  and  Mo- 
tion for  New  Trial  (R  20-28),  and  for  other  reasons  there- 
in set  forth. 

ARGUMENT 

Basically  the  issues  in  this  case  may  be  stated  as  follows: 

1.  Was  the  appellant  in  fact  delivering  electrical  energy 
to  the  Pacific  Fruit  Express  sub-station  at  Pocatello 
at  the  time  Johnson  was  injured? 

2.  If  so,  was  it  negligence  to  do  that,  and 


22 

3.  Was  such  act  the  proximate  cause  of  Johnson's  in- 
juries? 

These  three  questions  are  answered  in  the  negative  by  the 
facts  and  the  law  to  be  presently  discussed. 

First  of  all,  however,  and  decisive  in  and  of  itself,  is  the 
fact  that. 

The  Pacific  Fruit  Express  Company  by  virtue  of  its  lease, 
Exhibits  27  and  29  (R  322-333,  336-339),  had  exclusive 
possession  and  control  of  the  premises  on  which  the  substa- 
tion was  located,  and  any  liability  resulting  from  the  opera- 
tion of  the  substation  would  be  that  of  the  lessee  Pacific 
Fruit  Express  Company. 

City  of  Lewiston  vs.  Isaman, 
19  Ida.  653,  115  Pac.  494; 

Olin  vs.  Honstead, 

60  Ida.  211,91  Pac.  (2d)  380,383,384; 

Goodman  vs.  Harris, 

(Cal.)  253  Pac.  (2d)  447. 

In  the  Olin  case  the  Supreme  Court  of  the  State  of  Idaho 
stated  that  it  did  not  appear  from  the  complaint  that  when 
the  room  was  leased  it  was  not  a  safe  and  proper  place  in 
which  to  conduct  a  drug  store;  that  the  danger  arose  from  add- 
ing  the  stock  of  fireworks,  and  that  was  a  detail  in  the  con- 
duct of  the  tenant's  business  over  which  the  landlord  had  no 
control.  The  Supreme  Court  further  stated : 


23 

"After  the  period  of  tenancy  commenced  the  landlord 
had  no  power,  and  owed  no  duty,  to  supervise  his 
tenant's  business  to  the  end  that  it  not  be  conducted  in 
such  a  way  as  to  be  dangerous." 

A  lessor  is  not  liable  to  a  business  invitee  of  his  lessee  even 
though  aware  of  a  dangerous  condition  existing  on  the  prem- 
ises, and  could  have  prevented  the  continuance  of  the  danger- 
ous condition  by  cancelling  the  lease.  Goodman  vs.  Harris, 
supra. 

The  railroad  was  not  delivering  electrical  energy  to  the 
Express  Company,  and  in  no  event  was  it  bound  to  foresee  or 
guard  against  the  extra-ordinary  conduct  of  the  officers  or 
agents  of  the  Pacific  Fruit  Express  Company  and  accordingly 
the  appellant  was  not  negligent.  (Specification  of  Errors  / 
to  XIV  Inc.). 

Prefacing  a  discussion  of  this  subject  it  should  be  kept  in 
mind  that  the  sub-station  in  question,  and  the  transmission 
line  leading  to  it,  were  owned,  operated  and  controlled  by  the 
Pacific  Fruit  Express  Company  and  not  the  Union  Pacific 
Railroad  Company  (Exhibits  30.  31,  32) ,  (R  262-265,  250- 
253.  266,  273-274,  294-296,  332-333)  ;  that  when  it  was 
completed  in  1925,  or  thereabouts,  it  was  accepted  by  Mr. 
Branum  for  the  Pacific  Fruit  Express  Company  (R  277)  ; 
that  the  Pacific  Fruit  Express  was  merely  a  co-user  of  electrical 
energy  delivered  to  the  Pacific  Fruit  Express  and  the  Railroad 
jointly  by  the  Idaho  Power  Company,  but  only  one  billing 
is  made  for  the  energy  and  that  is  to  the  Union  Pacific,  who 
bills  the  Pacific  Fruit  Express  for  what  it  uses.  See  Exhibit 
21. 
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The  sub-station  was  standard  when  built,  and  is  as  cap- 
able and  safe  now  of  receiving  energy  as  it  was  at  the  time  it 
was  built  (R  236-238,  345-346)  ;  there  is  nothing  defective 
about  it  or  any  of  the  equipment  in  it  (236-238,  345)  ;  there 
has  never  been  an  injury  from  the  time  it  was  built  in  1925 
until  LaVerl  Johnson  received  an  injury  in  1950  (R  283)  ; 
the  Pacific  Fruit  Express  had  the  only  keys  to  the  substation, 
which  was  always  kept  locked,  and  the  Railroad  had  no  keys 
(R  197,  293)  ;  there  were  switches  in  the  substation,  not 
only  to  deenergize  the  transformers,  but  also  the  lightning 
arrestors  (R  162,  175,  182-183,  239,  286,  304,  345)  ;  and 
if  the  sub-station  on  the  day  in  question  had  been  operated 
properly  by  the  Pacific  Fruit  Express  Company  the  injuries 
to  LaVerl  Johnson  would  not  have  occurred  (R  183,  203- 
204.  209,  237-239,  246,  345). 

There  is  absolutely  no  evidence  in  the  record  that  the  Rail- 
road Company  knew,  or  had  reason  to  believe,  that  LaVerl 
Johnson  was  to  go  into  the  sub-station  on  Saturday  afternoon, 
November  4,  1950,  or  at  any  other  time.  It  could  not  reason- 
ably anticipate  that  he  or  anyone  else  would  be  given  the  keys 
to  enter  this  sub-station  unaccompanied  (that  had  never  oc- 
curred before) .  It  had  no  reason  to  believe  that  if  he  or  any- 
one else  was  sent  in  that  he  or  they  would  not  be  warned  that 
the  switches  leading  to  the  lightning  arrestors  had  not  been 
pulled  or  that  these  lightning  arrestor  switches  would  not  be 
pulled  if  Johnson  had  any  work  in  and  about  the  arrestors. 
Neither  could  the  Railroad  anticipate  that  Johnson  having 
been  informed  to  paint  wires  to  and  from  the  transformers  in 
the  larger  transformer  cage  the  same  as  he  did  in  the  smaller 
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transformer  cage,  that  he  would  ignore  such  instructions  and 
proceed  to  a  point  1 2  to  1 5  feet  behind  the  transformers  and 
take  hold  of  a  bare  wire  leading  to  the  arrestors. 

The  Railroad  was  not  bound  to  foresee  and  guard  against 
such  extra-ordinary  conduct  on  the  part  of  the  Pacific  Fruit 
Express  Company,  or  LaVerl  Johnson,  and  its  failure  to  do 
so  is  not  negligence. 

Every  person  has  the  right  to  presume  that  every  other 
person  will  perform  his  duty  and  in  the  absence  of  reasonable 
grounds  to  think  otherwise  it  is  not  negligence  to  assume  that 
one  is  not  exposed  to  dangers  which  come  to  him  only  from 
violation  of  law  or  duty  by  such  other  person. 

Leo  vs.  Dunham  (Cal) , 
264  Pac.  (2d)  1.  3. 

In  Richards  vs.  Stanley  (Cal.),  271  Pac.  (2d)  23,  27  the 
court  held  that  in  the  absence  of  legislation  imposing  a  duty 
that  the  owner  of  an  automobile  leaving  his  keys  in  it  owed 
no  duty  to  the  general  public  to  protect  members  thereof  from 
risk  of  motoring  activities  of  a  thief,  the  court  said: 

"Thus  a  duty  to  prevent  such  harm  would  involve 
more  than  just  the  duty  to  control  the  car,  it  would 
involve  a  duty  to  prevent  action  of  a  third  person." 

A  defendant  "is  not  responsible  for  a  consequence  which 
is  merely  possible  according  to  occasional  experience,  but  only 
for  those  consequences  which  are  probable  according  to  or- 
dinary and  usual  experience." 
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Garrison  vs.  St.  Louis  8*  S.  F.  Ry.  Co.  (Kan.) , 
271  Pac.  (2d)  307,311. 

In  Probart  vs.  Idaho  Power  Company,  74  Ida.  119,  258 
Pac.  (2d)  361,  the  court  in  holding  that  the  Power  Company 
was  not  negligent  stated  that  a  Power  Company  could  not  be 
held  negligent  for  failing  to  anticipate  that  persons  operating 
cranes  and  derricks  on  the  highways  or  streets,  may  raise  them 
to  an  unsafe  height  and  contact  overhead  wires: 

"Under  such  conditions  the  law  only  requires  the  com- 
pany to  reasonably  guard  against  probabilities,  not 
possibilities." 

In  Atchison  T&S.F.  Ry.  Co.,  vs.  Calhoun,  213  U.  S.  1, 
53  L.  Ed.  671,  the  principle  involved  was  the  same  as  in  the 
case  at  Bar.  In  that  case  the  railroad  had  in  the  dark  left  a 
baggage  truck  standing  on  the  very  end  of  the  platform  at  a 
place  where  it  could  hardly  be  anticipated  that  passengers 
would  alight,  and  a  person  running  along  the  side  of  a  mov- 
ing train  attempting  to  hand  Mrs.  Calhoun's  baby  to  her 
stumbled  over  the  baggage  truck,  injuring  the  baby.  Plaintiff 
had  judgment,  which  the  United  States  Supreme  Court  re- 
versed. Quoting  from  Pollock  on  Torts,  the  court  in  part  said: 

"The  reasonable  man,  then,  to  whose  ideal  behavior 
we  are  to  look  as  the  standard  of  duty,  will  neither 
neglect  what  he  can  forecast  as  probable,  nor  waste  his 
anxiety  on  events  that  are  barely  possible.  He  will 
order  his  precaution  by  the  measure  of  what  appears 
likely  on  the  known  course  of  things." 

In  Cole  vs.  German  Sav.  &  L.  Soc,  124  Fed.  113,  63 
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L.  R.  A.  416,  the  defendant  was  sued  as  a  result  of  its  alleg- 
ed negligence  in  the  operation  of  an  elevator.  As  plaintiff 
passed  through  a  hall,  a  boy  who  had  been  riding  and  visit- 
ing with  the  elevator  operator  hurriedly  passed  the  plaintiff, 
seized  the  sliding  door  to  the  elevator  shaft,  pushed  it  back 
as  far  as  it  would  go  and  stepped  back.  The  plaintiff,  sup- 
posing the  boy  was  the  operator  of  the  elevator  stepped  into 
the  shaft  and  fell  about  ten  feet  and  was  injured.  A  recovery  to 
the  plaintiff  was  by  the  court  denied.  The  decision  in  our 
opinion  sets  forth  the  principals  of  law  which  are  appficable 
to  the  facts  in  the  case  at  Bar.  It  defines  intervening  cause  and 
held  that  the  injury  to  the  plaintiff  was  the  natural  and  prob- 
able consequences  of  the  act  of  the  boy  who  proceeded  the 
plaintiff  to  the  elevator  and  that  his  act  was  the  moving  and 
efficient  cause,  without  which  the  accident  would  not  have 
occurred.  The  court  said: 

"There  is  no  evidence  in  this  case  that  any  such  acci- 
dent or  injury  as  that  from  which  the  plaintiff  suf- 
fers ever  followed  the  defendant's  acts  of  negligence 
before  the  plaintiff  fell  into  the  well.  Not  only  this, 
but  there  is  no  evidence  that  the  accident  and  injury 
to  the  plaintiff  resulted  from  these  acts  or  omissions, 
but  positive  and  convincing  testimony  that  they  were 
produced  by  the  wrongful  act  of  another." 

In  the  case  at  Bar  the  facts  are  undisputed  that  this  sub- 
station had  operated  satisfactorily  for  a  period  of  twenty-five 
years,  and  the  injuries  to  LaVerl  Johnson  would  not  have 
occurred  except  for  the  acts  and  conduct  of  the  officers  or 
agents  of  the  Pacific  Fruit  Express. 
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The  Cole  case  has  been  cited  a  great  many  times,  and  has 
been  cited  with  approval  by  the  Idaho  Supreme  Court  in  the 
case  of  Anf/ert^s.  Cox  27  Ida.  517,  149  Pac.  731.  In  that  case 
the  plaintiff  alleged  an  unsafe  and  unsuitable  condition  of  a 
chain,  which  curled  and  twisted  about  in  a  manner  that  the 
trail  hook  struck  the  plaintiff  when  a  horse  ran  away.  There 
was  testimony  that  the  appliance  of  the  chain  furnished  to 
the  plaintiff  was  not  the  same  as  those  generally  used,  or 
which  was  ordinarily  or  customarily  used  for  such  work.  The 
court  in  citing  the  Cole  case  said: 

"The  rule  is  thoroughly  established  by  the  authorities 
that  proximate  causes  are  such  as  are  the  ordinary  and 
natural  results  of  the  omission  or  negligence  complain- 
ed of,  and  are  usual  and  might  have  been  reasonably 
expected  to  occur."  (emphasis  ours) . 

What  occurred  in  the  case  at  Bar  was  neither  usual  nor 
could  it  have  been  expected  to  occur.  The  court  in  the  Cox 
case  further  said: 

"There  is  no  evidence  to  show  that  it  was  dangerous 
when  used  in  the  manner  contemplated,  and  when  the 
horse  was  not  running  away." 

So,  in  the  case  at  Bar,  there  was  no  danger  from  the  act 
of  letting  electrical  energy  go  into  the  substation.  It  became 
dangerous  only  because  of  the  acts  or  omissions  of  the  Paci- 
fic Fruit  Express  Company,  as  we  have  related. 

In  Hair  vs.  City  of  Lynchburg  (Va.)  181  S.  E.  285,  287, 
the  plaintiff  was  injured  in  a  swimming  pool  that  had  been 
built  in  1921  and  used  every  year  after  that  until  plaintiff's 
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accident  in  1931,  during  which  time  no  accident  had  occurred. 
The  court  in  denying  a  recovery  to  the  plaintiff  stated  that 
the  construction  and  operation  of  the  pool  was  reasonably 
safe  for  those  who  exercised  a  like  degree  of  care  in  making 
use  of  it.  The  court  quoted  from  22  RCL  124,  the  pertinent 
part  of  which  is  as  follows: 

"The  natural  and  probable  consequences  are  those 
which  human  foresight  can  foresee,  because  they  hap- 
pen so  frequently  that  they  may  be  expected  to  hap- 
pen again.  The  possible  consequences  are  those  which 
happen  so  infrequently  that  they  are  not  expected  to 
happen  again." 

Negligence  of  the  Railroad  cannot  be  predicated  on  the 
theory  it  was  delivering  electrical  energy  to  the  Pacific  Fruit 
Express  Company,  or  upon  any  other  theory.  (Specification 
of  Errors  I  to  XIV,  Inc.) . 

Appellant  was  not  a  producer  of  the  energy  and  neither 
did  it  deliver  it.  The  Pacific  Fruit  Express  Company  was  per- 
mitted for  its  own  benefit  to  tap  a  line  onto  the  Railroad 
Batiste  Line  and  obtain  power  under  a  combined  load  from 
the  Idaho  Power  Company  at  a  cheaper  rate  than  previously, 
because  it  could  share  in  the  total  taken  by  both  the  Pacific 
Fruit  Express  Company  and  the  Oregon  Short  Line  Railroad 
Company   (Ex.  26,  R  314-319). 

The  transmission  line  to  the  substation,  and  the  sub- 
station, served  no  railroad  facilities  or  purpose.  When  the 
power  reached  this  transmission  line  it  was  the  exclusive  pro- 
duct of  the  Pacific  Fruit  Express  Company  and  under  its  con- 
trol. Appellant  had  nothing  to  do  with  it  or  about  it.  The 


30 

Pacific  Fruit  Express  Company  had  the  means  and  ability  to 
control  it  and  shut  off  all  power  in  the  sub-station  by  using 
available  switches  at  the  sub-station,  which  was  owned, 
operated  and  controlled  by  the  Pacific  Fruit  Express  Com- 
pany. That  the  Railroad  and  the  Pacific  Fruit  Express  Com- 
pany were  merely  co-users  of  power  from  the  Idaho  Power  is 
also  established  by  respondent's  Exhibit  No.  21.  The  only 
duty  appellant  owed  was  to  the  Pacific  Fruit  Express  Com- 
pany to  permit  the  latter  to  obtain  its  power  under  a  com- 
bined load  from  the  Idaho  Power  Company  by  tapping  a  line 
onto  the  railroad  line,  which,  of  course,  involved  no  duty  on 
the  part  of  the  appellant  to  respondent  LaVerl  Johnson,  or 
anyone  else  working  at  or  about  the  substation,  or  elsewhere 
on  Pacific  Fruit  Express  Company  premises. 

Palsgraf  vs.  Long  Island  R.  Co., 

248  N.  Y.  330,  162  N.  E.  99.  59  A.L.R.  1253. 

The  respondents  never  proved,  and  could  not  prove,  that 
the  appellant  owed  any  duty  to  LaVerl  Johnson.  Accordingly 
appellant  was  not  negligent  or  liable. 

Chatterton  vs.  Pocatello  Post, 

70  Ida.  480.  223  Pac.   (2d)  389,  20  A.  L.  R. 
(2d)   783; 

Northern  R.  Co.  vs.  Page, 
11 A  U.  S.  65. 

Nevertheless,  even  assuming  for  the  sake  of  argument  that 
it  was  furnishing  the  energy,  it  still  was  not  negligent.  The 
sub-station   and    the   transmission   line   to   it   were   owned, 


31 

operated,  controlled  and  maintained  by  the  Pacific  Fruit  Ex- 
press Company,  and  under  such  circumstances  the  Railroad  is 
not  responsible  for  injuries  to  persons  on  such  premises. 

The  rule  is  well  stated  in  20  C.  J.,  page  364.  Section  49, 
as  follows: 

"Companies  and  persons  Liable. — 1.  Ownership 
and  Control  of  Appliances.  Where  wiring  or  other 
electrical  appliances  on  private  premises  are  owned 
and  controlled  by  the  owner  or  occupant  of  such 
premises,  a  company  which  merely  furnishes  electric- 
ity is  not  responsible  for  the  insulation  or  condition 
of  such  wiring  or  appliances  and  is  not  liable  for  in- 
juries caused  by   their  defective  condition,   to  such 
owner  or  occupant,  or  to  third  persons  on  such  prem- 
ises. A  like  rule  has  been  applied  to  the  poles  and  wires 
of  a  distributing  company  to  which  a  generating  com- 
pany sells  and  delivers  electricity  for  distribution  and 
sale  to  the  patrons  of  the  distributing  company.  The 
fact  that  the  injury  occurred  on  a  street  or  highway 
does  not  alter  the  rule.  The  duty  and  responsibility 
of  a  mere  generating  company  is  limited  to  making  a 
proper  connection  and  delivering  the  electric  current 
to  the  purchaser's  wires  and  appliances  in  a  manner 
which,  so  far  as  such  delivery  is  concerned,  protects 
life  and  property,  and  there  is  no  duty  of  inspection 
to  see  that  the  purchaser's  wires  and  appliances  are  in 
a  safe  condition  and  kept  so.  *  *  *  " 

See  also  29  C.J.S.  611,  Sec.  57  A; 

18  Am.  Jur.  498,  Sec.  102. 

This  Rule  is  also  set  forth  and  annotated  in  134  A.  L.  R. 
with  propositions  of  law  stated  at  pages  508.  511.  515,  517 
and  518.  As  mentioned  on  page  526  of  the  Annotation,  there 
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are  some  cases  where  there  may  be  liability  when  electricity  is 
supplied  by  a  company  having  knowledge  of  "defective  con- 
dition of  wiring  and  appliances  maintained  by  the  con- 
sumer," but  we  have  found  no  cases  which  have  held  a  de- 
fendant, such  as  the  Railroad  Company  in  this  case,  liable 
where  it  merely  permits  another  to  take  power  from  its  line. 

See — Kelly  vs.  Duke  Power  Company  (4  Cir.) 
97  Fed.  (2d)  529. 

In  the  case  at  Bar,  there  were  no  defects.  Other  cases  sup- 
porting the  proposition  are, — 

Benard  vs.  Votlander,  (Cal.  DCA) 
197  Pac.  (2d)  42,45; 

City  of  Cashing  vs.  Presbary  (Okla.  1941), 
109  Pac.  (2d)   1077; 

Hill  vs.  Pacific  Gas  &  Elec.  Co., 
(Cal.)   136  Pac.  492; 

Mullican  vs.  Meridian  Light  &  R.  Co., 
(Miss.)  83  So.  816,  9  A.L.R.  165; 

Perry  vs.  Ohio  Valley  Elec.  R.  Co., 
(W.Va.)  74S.E.  993; 

Roberts  vs.  Pac.  Gas  &  El.  Co., 
(Cal.  DCA)  283  Pac.  353; 

Irelan-Yuba  Gold  Quartz  M.  Co.,  vs.  Pacific  Gas 
&  Elec.  Co., 
(DCA  Cal.)   105  Pac.  (2d)  616; 

Hoffman  vs.  Leavenworth  Light,  H  &  P.  Co., 
(Kan.)  138  Pac.  632,  50  L.R.A.  (NS)  574; 
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Minneapolis  General  Electric  Co.  vs.  Ctonon, 
166  Fed.  651,  20  LRA  (NS)   816; 

Pressley  vs.  Bloomington-Normal  Ry.  &  LightCo., 
(111.)   Ill  N.E.  511. 

Memphis  Consol.  Gas  8*  Elec.  Co.,  vs.  Speers, 
(Tenn.)  81  S.W.  595; 

Burns  vs.  Carolina  Power  &  Light  Co., 
(4  Cir.)   193  Fed.  (2d)  525. 

In  Benard  vs.  Vorlander,  supra,  the  court  held  that  a  com- 
pany merely  selling  electrical  power  transmitted  through  its 
facilities  owned  and  maintained  by  others  upon  their  own  pro- 
perty, in  the  absence  of  a  request  to  do  so,  was  not  required 
to  shut  off  its  power  because  the  owner  of  such  property  had 
commenced  the  construction  of  a  building  so  close  to  the 
lines  as  to  endanger  workmen  engaged  in  such  work. 

In  Hoffman  vs.  Leavenworth  Light,  H  &  P.  Co.,  supra, 
where  judgment  for  the  plaintiff  was  reversed,  the  court  stat- 
ed that  where  power  is  merely  furnished  to  a  responsible  party 
who  owned  and  controlled  the  poles,  wires  and  appliances 
which  were  "in  proper  condition  to  receive  the  current  safe- 
ly," that  the  furnishing  party  was  not  required  at  its  peril  to 
see  that  such  equipment  was  kept  safe,  but  only  be  liable  if 
charged  with  knowledge  "of  defects."  In  the  case  at  bar  there 
were  no  defects. 

In  Minneapolis  General  Electric  Co.,  vs.  Cronon,  supra, 
we  think  that  decision  upon  the  facts  in  that  case  and  the 
principle  involved,  could  be  paraphrased  to  fit  the  case  at  bar 
as  follows: 
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"The  substation  was  constructed  by  the  OSLRR  Co., 
(not  a  party  to  the  action)  in  1925;  owned  and  op- 
erated by  the  Pacific  Fruit  Express;  its  construction 
was  neither  improper  or  imperfect,  it  was  standard 
when  constructed,  it  was  not  defective,  it  was  capable 
of  operating  as  a  substation  on  the  day  of  the  accident, 
the  same  as  when  constructed,  and  it  became  danger- 
ous to  Johnson  only  because  of  the  acts  or  omissions 
of  the  Pacific  Fruit  Express  Company,  by  one  of  its 
agents  giving  him  a  key  to  go  in  unattended  to  paint 
leads  to  and  from  the  transformers  (not  the  lightning 
arrestors)  ,  and  advising  him  the  power  was  off,  when 
as  a  matter  of  fact  only  the  transformers  had  been  de- 
energized,  and  the  lightning  arrestors  still  alive,  with- 
out pulling  the  disconnect  switches  to  the  lightning 
arrestors.  So  there  is  no  reasonable  escape  from  the 
conclusion  that  the  immedate  cause  of  Johnson's  in- 
juries was  the  energized  condition  of  the  lightning 
arrestors,  the  direct  fault  of  which  was  the  Pacific  Fruit 
Express  over  whose  action  the  Union  Pacific  had  no 
right  of  control." 

In  Memphis  Consol.  Gas  8*  Elec.  Co.  vs.  Speers,  supra, 
where  judgment  for  the  plaintiff  was  reversed,  the  court  said: 

"We  understand  that  liability  for  an  injury  oc- 
casioned through  such  a  defect  depends  upon  the  in- 
terest in  or  control  over  the  appliances  in  which  the 
defect  exists,  and,  if  there  is  neither  interest  nor  con- 
trol, there  would  be  none." 

In  Burns  vs.  Carolina  Power  &  Light  Co.,  supra,  the  de- 
fendant was  held  not  liable,  and,  as  the  court  remarked: 

"This  terrible  and  tragic  accident  came  about  as 
a  result  of  negligence  on  the  part  of  the  brick  yard 
employees." 
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After  the  construction  of  the  substation  by  the  Oregon 
Short  Line  Railroad  Company,  and  its  acceptance  by  Mr. 
Branum  on  behalf  of  the  Pacific  Fruit  Express  Company,  it 
was  the  responsibility  of  the  Pacific  Fruit  Express  to  maintain 
and  operate  it,  and  as  a  result  of  its  operation  it  alone  would 
be  responsible  for  injuries  occurring. 

Gear  vs.  Village  of  Stephen, 
(Minn.)    196  N.W.  171; 

Bogoratt  vs.  Pratt  &  Whitney  Aircraft  Co., 
(Conn.)   157  A.  860. 

Howard  vs.  Reinhart  &  Donovan  Co., 
(Okla.)   166  P.   (2d)   101. 

In  the  Bogoratt  case  the  court  said: 

"When  he  accepts  work  that  is  in  a  dangerous  condition, 
the  immediate  duty  devolves  upon  him  to  make  it  safe; 
and  if  he  fails  to  perform  this  duty,  and  a  third  person 
is  injured,  it  is  his  negligence  that  is  the  proximate 
cause  of  the  injury." 

The  court,  of  course,  correctly  instructed  the  jury  that  the 
appellant  could  not  be  held  responsible  for  any  of  the  acts 
of  the  Pacific  Fruit  Express  Company. 

Perry  vs.  Ohio  Valley  Elec.  R.  Co., 
(W.  Va.)  74S.E.  993; 

14  C.  J.  58,  Sec.  19; 

14  C.  J.  873.  Sec.  1332. 
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As  we  shall  presently  show,  if  we  have  not  already  done  so, 
it  was  the  conduct  of  the  Pacific  Fruit  Express  Company  that 
was  the  active,  independent,  and  intervening  cause  and  hence 
the  proximate  cause  of  LaVerl  Johnson's  injuries. 

The  proximate  cause  of  Johnson's  injuries  was  the  acts 
or  omissions  of  the  Pacific  Fruit  Express  Company.   (Speci- 
fication of  Errors  I,  II,  VII,  IX,  X,  XII. 
XIII,  XIV) . 

LaVerl  Johnson  was  not  an  employee  of  the  appellant. 
It  had  no  control  over  him,  or  for  that  matter  over  the  sub- 
station or  the  transmission  line.  He  was  employed  by  the 
Pacific  Fruit  Express  Company,  a  co-user  of  electrical  energy 
obtained  from  the  Idaho  Power  Company. 

Assuming,  but  not  admitting,  negligence,  the  facts  of  the 
case  and  the  applicable  law  compel  a  conclusion,  as  a  matter 
of  law,  that  the  proximate  cause  of  LaVerl  Johnson's  injuries 
was  the  unusual  careless  conduct  of  the  Pacific  Fruit  Express 
Company's  officers  and  employees. 

The  court  instructed  the  jury  as  follows: 

"The  proximate  cause  of  injury  is  that  which  in  a 

natural  and  continuous  sequence,  unbroken  by  any 

new   independent   cause,    produces    the   injury,    and 

without  which  the  injury  would  not  have  occurred." 

(R372). 

This  is  probably  the  usual  definition  of  proximate  cause 
and  while  general  in  its  nature  it  establishes  under  the  facts 
in  this  case  that  appellees  failed  to  prove  the  appellant  negli- 
gent, or  if,  by  a  stretch  of  the  imagination,  it  might  be  thought 
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the  appellant  was  negligent,  the  appellees  failed  to  prove  or 
establish  that  any  such  negligence  was  the  proximate  cause 
of  the  injuries. 

The  fact  that  electrical  energy  was  going  into  this  sub- 
station would  not  have  caused  injury  to  Johnson  had  it  not 
been  for  the  acts  and  conduct  of  the  Pacific  Fruit  Express 
Company's  officers  or  agents. 

The  natural  and  continuous  sequence,  of  electrical 
energy  going  into  the  substation  was  definitely  broken  by  a 
new  and  independent  cause — acts  or  omissions  of  the  Pacific 
Fruit  Express  Company  previously  mentioned  and  which  the 
Railroad  could  not  reasonably  foresee.  Other  Pacific  Fruit 
Express  men  were  in  the  substation  the  morning  of  the  acci- 
dent but  they  were  warned  that  the  power  was  still  alive  in 
the  arrestors  (R  310,  313) .  Three  Pacific  Fruit  Express  men 
were  in  the  substation,  and  one  was  a  Pacific  Fruit  Express 
electrician  (Judge) .  The  switch  to  deenergize  the  transformers 
was  pulled  but  not  the  switches  to  the  arrestors.  If  any  one  knew 
what  the  Pacific  Fruit  Express  Company  was  going  to  do 
in  the  substation  that  day  it  was  these  three  men,  yet  neither 
of  them  foresaw  any  danger  in  leaving  the  switches  to  the  ar- 
restors connected.  Later  H.  O.  Johnson  told  LaVerl  he  wanted 
him  to  paint  the  cables  or  wires  to  and  from  the  transformers; 
nothing  was  said  about  the  arrestors,  and  according  to  LaVerl, 
H.  O.  Johnson  told  him  the  power  was  off  in  the  substation. 
That  was  incorrect. 

Neither  H.  O.  Johnson,  nor  anyone  else  from  the  Pacific 
Fruit  Express,  told  anyone  on  the  Railroad  what  was  to  be 
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done  or  that  LaVerl  was  going  into  the  substation  to  paint 
cables  or  wires  to  or  from  the  transformers  and  that  he  might 
misconstrue  his  instructions  and  paint  a  bare  wire  leading  to 
the  live  arrestors.  In  the  absence  of  advice  to  the  contrary  the 
Railroad  had  every  right  to  assume  that  the  station  would 
be  properly  operated  as  it  had  been  since  construction  was 
completed,  or  for  a  period  of  twenty-five  years. 

An  injury  that  is  not  the  natural  consequence  of  the  negli- 
gence complained  of  and  that  would  not  have  resulted  from  it 
but  for  the  interposition  of  some  new,  independent  cause  that 
could  not  have  been  anticipated  is  not  actionable  negligence 
and  accordingly  all  of  the  acts  or  failures  to  act  on  the  part 
of  the  Pacific  Fruit  Express  Company's  officers  or  agents 
(and  they  had  control  of  the  injured  Johnson  and  also  owned, 
operated  and  controlled  the  substation) ,  were  the  active,  in- 
dependent, intervening  and  superseding  causes,  without  which 
the  injuries  to  LaVerl  Johnson  would  not  have  occurred. 

United  States  vs.  Rothschild  International  Steve. 
Co. 
(9th  Cir.)  183  Fed.  (2d)  181; 

Splinter  vs.  City  of  Nampa, 
74  Ida.  1,  256  Pac.  (2d)  215; 

Chatterton  vs.  Pocatello  Post, 

70  Ida.  480,  223  Pac.  (2d)  389; 

Antler  vs.  Cox, 
27  Idaho  517,  149  Pac.  731; 

Clark  vs.  Chrisop, 

72Ida.  340,  241  Pac.  (2d)  171; 
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Atchison,  T.  &  S.  F.  Ry.  Co.,  vs.  Calhoun, 
213  U.S.  1.  53  L.Ed.  671; 

Cole  vs.  German  Sav.  &  L.  Society, 
124  Fed.  113,  63  L.R.A.  416; 

Hair  vs.  City  of  Lynchburg, 
(Va.)  181  S.E.  285,  287. 

We  have  heretofore  discussed  the  cases  of  Cole  vs.  German 
Sav.  ^  L.  Society  and  also  Antler  vs.  Cox,  under  the  heading 
of  negligence.  These  two  cases,  in  our  opinion,  tell  us  that 
there  was  no  negligence  on  the  part  of  the  appellant  in  the  case 
at  Bar,  but  also  that  the  acts  or  omissions  of  the  Pacific  Fruit 
Express  Company  were  the  proximate  cause. 

The  authorities  just  referred  to  deal  directly  with  inter- 
vening cause,  and  it  is  interesting  to  note  that  this  court  and 
the  Idaho  Supreme  Court  have  announced  the  principle  of  in- 
tervening cause  so  clearly  and  effectively  as  to  leave  no  doubt 
but  that  the  acts  or  failure  to  act  on  the  part  of  the  Pacific 
Fruit  Express  Company's  officers  or  agents  constitute  the 
proximate  cause  of  the  injuries  to  LaVerl  Johnson. 

In  United  States  vs.  Rothschild  International  Steve.  Com- 
pany, supra,  this  court  stated  that  the  question  there  presented 
was  whether  the  United  States  or  Rothschild  were  proxi- 
mately responsible  for  injuries  to  one  Dillon.  Rothschild  per- 
mitted Dillon  to  work  where  it  knew  there  was  a  defect, 
relying  upon  a  chance  nothing  would  happen,  which  except 
for  a  defect  was  almost  the  identical  situation  as  between 
Pacific  Fruit  Express  and  LaVerl  Johnson.  In  the  Rothschild 
case  this  court  held  that    the  proximate  cause  was  the  negli- 
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gence  of  Rothschild,  and  in  support  of  the  decision  quoted 
from  Restatement  of  Torts,  Section  441,  as  follows: 

"The  cases  in  which  the  effect  of  the  operation  of 
an  intervening  force  may  be  important  in  determining 
whether  the  negligent  actor  is  liable  for  another's 
harm  are  usually,  but  not  exclusively,  cases  in  which 
the  actor's  negligence  has  created  a  situation  harmless 
unless  something  further  occurs,  but  capable  of  being 
made  dangerous  by  the  operation  of  some  new  force 
and  in  which  the  intervening  force  makes  a  potentially 
dangerous  situation  injurious.  In  such  cases  the  actor's 
negligence  is  often  called  passive  negligence,  while 
the  third  person's  negligence,  which  sets  the  interven- 
ing force  in  active  operation,  is  called  active  negli- 
gence." 

In  the  following  paragraph    (c)    of  Section  441  of  Re- 
statement of  Torts  it  is  stated: 

"An  independent  force  is  one  the  operation  of  which 
is  not  stimulated  by  a  situation  created  by  the  actor's 
conduct.  An  act  of  a  human  being  or  animal  is  an  in- 
dependent force  if  the  situation  created  by  the  actor 
has  not  influenced  the  doing  of  the  act." 

The  text  following  the  above  quoted  portion  contains 
an  applicable  situation,  and  reads  as  follows: 

"*  *  *  if  A  so  loads  his  truck  that  any  slight  jolt  may 
cause  a  part  of  its  heavy  contents  to  fall  and,  while 
B  is  trying  to  pass  the  truck,  his  car  skids  and  side- 
swipes the  truck  so  slightly  that,  were  the  truck  pro- 
perly packed,  no  harm  would  be  done  by  it  but  be- 
cause of  the  careless  packing  of  the  truck,  it  causes  a 
heavy  piece  of  machinery  to  fall  on  a  pedestrian,  the 
act  of  B  is  an  independent  intervening  force." 
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In  the  case  at  Bar  A  would  be  the  Railroad,  and  B  would 
be  the  Pacific  Fruit  Express  Company. 

We  think  the  Idaho  Supreme  Court  has  also  decided  this 
question  in  favor  of  appellant  in  Antler  vs.  Cox,  previously 
discussed,  but  very  recently  the  Court  had  occasion  to  con- 
sider the  question  of  intervening  and  superseding  causes,  in 
Splinter  vs.  City  of  Nampa,  supra,  where  it  held  that  the  City 
of  Nampa  was  not  liable  when  it  permitted  a  butane  tank  to 
be  installed  in  an  alley  and  an  explosion  occurred  while  it 
was  being  filled.  The  court  laid  down  some  patent  rules  of 
law,  such  as  that  an  inference  could  not  be  based  upon  an  in- 
ference, nor  a  presumption  on  a  presumption;  that  where  the 
proven  facts  are  equally  consistent  with  the  absence,  as  with 
the  existence,  of  negligence  on  the  part  of  the  defendant,  the 
plaintiff  had  not  carried  the  burden  of  proof  and  cannot  re- 
cover, and  in  disposing  of  the  case  the  court  said: 

"When  a  city  grants  a  permit  for  an  installation, 
or  the  doing  of  work,  in  its  streets  or  alleys,  if  the  in- 
stallation or  work  is  such  that  it  becomes  dangerous 
only  by  reason  of  negligence  on  the  part  of  the  per- 
mittee, in  the  manner  in  which  the  thing  is  done,  or 
in  subsequent  operation  of  the  installation,  the  per- 
mittee is  liable,  not  the  city,  *  *  *  Assuming  that  the 
evidence  would  support  an  inference  of  negligence  on 
the  part  of  the  city  in  the  location  of  the  tank,  and 
bearing  in  mind  that  there  is  no  evidence  of  any  failure 
or  breakage  which  caused  any  leaking  to  occur  at  the 
tank,  prior  to  the  explosion,  the  only  remaining  pos- 
sible inference  of  negligence  involving  the  city  would 
be  negligence  on  the  part  of  the  operator  in  filling 
the  tank.  In  other  words,  while  an  insignificant 
amount  of  gas  will  ordinarily  escape  in  the  filling  of 
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the  tank,  the  loss  of  a  dangerous  amount  (in  the  ab- 
sence of  the  failure  of  equipment)  could  result  only 
from  negligence  of  the  operator.  Under  the  circum- 
stances such  negligence  would  be  the  negligence  of  the 
permittee  in  the  operation  of  the  installation.  It  would 
be  the  active,  independent,  intervening  cause,  and 
hence  the  proximate  cause,  of  any  resulting  injury" 
(emphasis  ours) . 

Equally  important  is  the  case  of  Chatterton  vs.  Pocatello 

Post,  supra,  where  the  plaintiff  was  denied  a  recovery  on  the 
theory  that  defendant's  negligence,  if  any,  was  not  the  proxi- 
mate cause  of  the  injuries  to  Chatterton. 
The  court  said: 

"It  may  be  stated  as  a  general  rule  that  negligence 
which  merely  furnishes  the  condition  or  occasion  up- 
on which  injuries  are  received,  but  does  not  put  in 
motion  the  agency  by  which  the  injuries  are  inflicted 
is  not  the  proximate  cause  thereof.  38  Am.  Jur.  702. 
*  *  *  and  where  an  intervening  act  of  force  is  put  in 
motion  by  another,  and  for  which  defendant  is  not 
responsible,  there  can  be  no  recovery,"  (emphasis 
ours) . 

The  Idaho  Supreme  Court  in  Stearns  vs.  Graves,  62  Ida. 
312,  111  Pac.    (2d)   882,  886,  held  that: 

"There  can  be  but  one  proximate  cause,  although  that 
need  not,  in  all  cases,  be  the  sole  cause." 

and  just  prior  to  this  statement,  said: 

"*  *  *  It  is  generally  understood  in  negligence  cases 
that  the  final  cause  immediately  antecedent  to  the  in- 
fliction of  the  injury  is  the  proximate  cause  of  the  in- 
jury." 
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In  the  case  at  Bar  the  final  cause  immediately  antecedent 
to  the  infliction  of  the  injury  to  Johnson  were  the  various 
acts  and  omissions  of  the  Pacific  Fruit  Express. 

It  is  our  opinion  that  the  foregoing  authorities  are  amply 
sufficient  to  compel,  as  a  matter  of  law,  a  holding  that  appel- 
lant is  not  liable.  There  are,  however,  many  other  authorities 
in  support  of  our  position,  the  big  majority  of  which  are  elec- 
trical energy  cases. 

Polloni  vs.  Ryland, 

(Cal.  App.)    151  Pac.  296,  298; 

Stasulat  vs.  Pac.  Gas  &  Elec.  Co. , 
(Cal.)  67  Pac.  (2d)  678; 

Stackpole  vs.  Pac.  Gas  &"  Elec.  Co.. 
(Cal.)  186  Pac.  354; 

Hausev  vs.  Pacific  Gas  &  Elec.  Co. . 
(Cal.  App.)  23  Pac.  (2d)   1068; 

Hayden  vs.  Paramount  Productions, 
(Cal.  App.)  91  Pac.  (2d)  231; 

Georgia  Power  Co.,  vs.  Kinard, 
(Ga.)   170S.E.  688,  691; 

Harter  vs.  Colfax  Electric  Light  &  Power  Co., 
(Iowa)   100  N.W.  508; 

Kentucky  Utilities  Company  vs.  Sutton's  Admr., 
(Ky.)  36S.W.  (2d)  380; 

Leavitt  vs.  Stamp, 

(Ore.)   293  Pac.  414; 

Seith  vs.  Commonwealth  Electric  Co., 
(111.)   89  N.E.  425; 
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Johnson  vs.  Union  Furniture  Company, 
(Cal.  DCA)  87Pac.  (2d)  917; 

Goar  vs.  Village  of  Stephen, 
(Minn.)   196  N.W.  171; 

Davis  vs.  Carolina  Cotton  &  Woolen  Mills  Co., 
(4Cir.)  5  Fed.  (2nd)  575,  576; 

/  Shearman  and  Red  field  on  Negligence  101 , 
Sec.  37; 

Howard  vs.  Reinhart  &  Donavan  Co., 
(Okla.)   166  Pac.  (2d)   101; 

City  of  Okmulgee  vs.  Hemphill, 
(Okla.)  83  Pac.  (2d)   189; 

Girard  vs.  Monrovia  City  School  Dist., 
(Cal.  DCA)  264  Pac.  (2d)  115; 

Gerber  vs.  McCall, 

(Kan.)  264  Pac.  (2d)  490,493. 

In  Stackpole  vs.  Pacific  Gas  &  Electric  Co.,  supra,  the 
court  said: 

"It  was  not  the  delay  in  setting  back  the  wires  that  kill- 
ed the  decedent,  but  the  moving  in  of  the  piledriver 
before  they  were  set  back  and  were  safely  out  of  the 
way." 

In  Harter  vs.  Colfax  Electric  Light  8*  Power  Co.,  supra, 
where  the  wires  in  a  hotel  were  unsuitable,  and  unsafe  be- 
cause of  defective  installation,  the  court  said: 

"Plaintiffs  theory  seems  to  be  that  when  the  wire  fell     f 
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upon  him  a  short  circuit  was  created,  which  did  the 
damage  complained  of.  This  was  due,  not  to  defend- 
ant sending  a  dangerous  current  into  the  house,  but 
to  something  over  which  it  had  no  control,  and  for 
which  it  was  not  responsible." 

In  Johnson  vs.  Union  Furniture  Co.,  supra,  the  court 
adopted  the  following  rule  of  law: 

"One  is  bound  to  anticipate  and  provide  against  what 
usually  happens  and  what  is  likely  to  happen;  but  it 
would  impose  too  heavy  a  responsibility  to  hold  him 
bound  in  like  manner  to  guard  against  what  is  un- 
usual and  unlikely  to  happen,  or  what,  *  *  *  is  only 
remotely  and  slightly  probable." 

The  transmission  of  energy  to  the  substation,  irresepective 
of  how  it  got  there  or  who  was  responsible  for  getting  it  there 
merely  furnished  a  condition,  which  would  not  constitute  the 
proximate  cause. 

Chatterton  vs.  Pocatello  Post, 

70  Ida.  480,  223  Pac.  (2d)  389; 

Rowe  vs.  Northern  Pacific  Ry., 
52  Ida.  649,  17  Pac.  (2d)  352; 

Hauser  vs.  Pacific  Gas  &  Electric  Co., 
(Cal.  App.)  23  Pac.   (2d)   1068; 

Leavitt  vs.  Stamp. 

(Ore.)  293  Pac.  414; 

Seith  vs.  Commonwealth  Elecric  Company, 
(111.)  89  N.E.,  425; 
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Orton  vs.  Pa.  R.  Co., 

(6  Cir.)   7  Fed.  (2d)  36; 

Hart  vs.  Wabash  R.  Co., 

(7  Cir.)  177  Fed.  (2d)  492; 

The  manner  and  method  of  the  operation  of  the  sub- 
station by  the  Pacific  Fruit  Express  Company  prior  to  and  at 
the  time  LaVerl  Johnson  was  sent  into  the  substation  by  the 
officers  and  agents  of  the  Pacific  Fruit  Express  Company  to 
work  constituted  the  proximate  cause. 

Splinter  vs.  City  of  Nampa, 
7^  Ida.  1,  256  Pac.  (2d)  215; 

Antler  vs.  Cox, 

11  Ida.  517,  149  Pac.  731; 

Stackpole  vs.  Pacific  Gas  8"  Electric  Co., 
(Cal.)   186  Pac.  354; 

Georgia  Power  Co.,  vs.  Kinard, 
(Ga.)  170  S.E.  688,  691; 

Leavitt  vs.  Stamp, 
(Ore.)  293  Pac.  414; 

Woodruff  vs.  Bowen, 
(Ind.)  34  N.E.  1113; 

Pittsburgh  SS  Company  vs.  Palo. 

(6  Cir.)   64  Fed.  (2d)    198,  200,  201. 

The  Railroad  could  not  foresee  that  Johnson,  when  told 
to  paint  the  same  type  of  leads  in  and  out  of  the  transformer 
that  he  had  been  painting  in  the  small  substation  in  the  morn- 
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ing  would  pass  by  the  transformers,  go  around  to  the  rear 
of  the  substation  and  start  painting  a  bare  wire  leading  to 
the  lightning  arrestors  without  making  inquiry  concerning 
whether  such  wires  were  dead  or  alive.  It  was  a  foolhardy 
thing  for  him  to  do  and  we  think  his  act  was  also  the  proxi- 
mate contributing  cause. 

Stoffel  vs.  N.Y.  N,H.  &•  H.R.  Co., 
(2Cir.)  205  Fed.   (2d)  411. 

We  think  that  if  the  jury  considered  the  question  of  negli- 
gence at  all  that  it  must  have  found  negligence  merely  from 
the  fact  that  an  accident  occured  and  that  Johnson  was  severe- 
ly injured,  or  that  it  found  the  appellant  liable  by  looking 
backward,  which,  of  course,  cannot  be  done. 

Greene  vs.  Sibley,  Lindsay  &  Curr  Company, 
(N.Y.)   177N.E.  416  (Judge  Cardozo)  ; 

Sitarek  vs.  Montgomery, 

(Wash.)  203  Pac.  (2d)   1062. 

The  situation  must  be  considered  before  and  not  after  the 
event. 

Maue  vs.  Erie  Railway  Co. , 
91  N.E.  629,  631; 

North  Chicago  St.  R.  Co.,  vs.  O'Donnell, 
115  111.  A.  110,  112; 

Berlin  vs.  Wall, 
95S.E.  394,  397; 
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Dwyer  vs.  Hill, 

79  NYS  785.  786; 

Johnson  vs.  New  York, 
101  N.E.  691,  693. 


Proof  of  a  bare  possibility  that  injury  may  have  been  due 
to  a  given  cause  does  not  justify  a  finding  that  it  was  so  caused 
(or  submission  of  the  question  to  the  jury) ,  but  evidence 
must  furnish  some  logical  basis  for  a  finding  that  the  result 
was  due  to  such  cause. 

Macaw  vs.  Oregon  Short  Line  RR  Co., 
49  Ida.  151,  286  Pac.  606. 

The  weight  of  the  evidence  must  be  more  than  a  scintilla 
before  the  case  may  be  properly  left  to  the  discretion  of  the 
trier  of  fact  and  bare  possiblity  is  not  sufficient.  Events  too 
remote  to  require  reasonable  prevision  need  not  be  anticipated. 

Brady  vs.  Southern  R.  Co., 
320  U.S.  477; 

Hoffer  vs.  City  of  Lewiston, 
59  Ida.  538.  85  Pac.  (2d)  238. 

The  case  for  appellee  is  left  without  any  substantial  sup- 
port in  the  evidence  and  the  verdict  can  rest  only  upon  mere 
speculation  and  conjecture,  which  cannot  supply  the  place  of 
proof. 

Pennsylvania  R.  Co.,  vs.  Chamberlain, 
288  U.S.  333.  77  L.  Ed.  819; 
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Moore  vs.  Chesapeake  &   O.  Ry.  Co., 

184  Fed.  (2d)   176,  179;  affirmed  in  340  U.S. 
573,  95  L.Ed.  547,  550-551. 

Accordingly  appellant's  Motion  for  Directed  Verdict 
should  have  been  granted  or  the  trial  court  should  have  grant- 
ed appellant's  Motion  for  Judgment  Notwithstanding  the 
Verdict. 

The  verdict  is  monstrous  and  grossly  excessive  from  every 
viewpoint  and  the  trial  court  should  have  granted  appellant's 
Motion  for  New  Trial  (Specification  of  Errors  XII,  XIII, 
XIV). 

We  respectfully  submit  that  the  jury  arrived  at  the 
amount  of  the  verdict  in  this  case  without  due  consideration 
to  the  facts  and  the  law,  and  the  size  of  it  can  only  be  account- 
ed for  as  the  result  of  passion,  prejudice,  pity  or  sympathy. 
We  think  it  must  shock  the  sense  of  justice  and  cannot  be  up- 
held under  any  theory. 

The  amount  of  $225,000.00  put  out  at  interest  at  as  low 
a  rate  as  2^2  %  will  bring  in  $5,625.00  per  annum,  or 
$2,000.00  per  year  more  than  Mr.  Johnson  was  earning  at 
the  time  of  the  accident  ($3,600.  R  53)  :  at  3  %  the  amount 
would  be  $6,750.00,  or  nearly  twice  his  yearly  salary.  This 
gives  sufficient  leeway  for  any  anticipated  increase  in  salary 
and  would  permit  him  to  live  off  the  interest  alone  and  at 
his  death  would  leave  the  principal  unimpaired  and  an  estate 
of  $225,000.00.  Such  a  result  is  not  in  accord  with  the  legal 
principles  governing  the  award  of  compensatory  damages  for 
personal  injury. 
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If  we  should  apply  the  legal  interest  rate  of  6%  to  this 
figure  the  annual  amount  would  be  $13,500.00.  That  was 
done  by  the  Idaho  Supreme  Court  in  the  case  of  Neil  vs.  Idaho 
&  W.  N.  RR.,  22  Idaho  74.  125  Pac.  331.  The  verdict  in 
that  case  was  set  aside  and  in  doing  so  the  court  stated: 

"It  is  next  contended  that  the  verdict  of  $35,000 
is  excessive,  and  shows  that  it  was  rendered  through 
passion  and  prejudice  and  without  due  deliberation. 
The  respondent  testified  that  he  was  40  years  of  age; 
that  his  salary  as  a  conductor  averaged  about  $125.00 
a  month,  which,  if  he  worked  continuously  every 
month  in  the  year,  would  amount  to  $1,500.00  a 
year.  The  amount  of  the  verdict,  $35,000,  if  put  at 
interest  at  7  per  cent,  would  give  a  return  of  $2,- 
450.00  per  year,  which  would  probably  be  double 
the  amount  the  respondent  would  earn,  taking  it  one 
year  with  another,  and  at  the  death  of  respondent 
would  leave  $35,000.  The  amount  of  the  verdict 
is  so  excessive  that  it  leads  us  to  believe  it  was  render- 
ed through  prejudice  and  passion  and  without  deliber- 
ation." 

While  this  case  was  decided  many  years  ago  and  the  value 
of  the  dollar  has  undoubtedly  decreased  (offset  by  the  spiral 
of  wages)  since  that  case  was  decided,  nevertheless  the  prin- 
ciple still  exists,  that  the  verdict  in  this  case  is  so  excessive  as 
to  leave  no  question  but  that  it  was  rendered  through 
prejudice,  passion,  or  sympathy,  and  without  due  deliberation, 
and  that  the  court's  instructions  with  reference  to  the  measure 
of  damages  or  the  elimination  of  sympathy  were  not  followed. 

We  arrive  at  the  same  result  if  we  look  at  the  verdict  from 
another  angle.   Using  the  Present  Value  Annuity  Table,   3 
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Idaho  Code  387,  and  a  discount  rate  of  3  % ,  for  forty  years  life 
expectancy  (R  213-214)  the  value  of  a  dollar  is  found  to  be 
23.1148,  which,  multiplied  by  $3,600.00,  Johnson's  yearly 
salary,  produces  a  figure  of  $83,213.28,  which  would  pro- 
vide an  annuity  for  him  for  forty  years  and  takes  care  of 
his  loss  of  wages,  assuming  he  would  work  all  of  the  time  the 
next  forty  years,  which  is,  of  course,  inconceivable.  Neil  vs. 
Idaho  W.N.  RR.  supra,  and  Denbeigh  vs.  O.W.R.  &  N., 
23  Ida.  663,  132  Pac.  112,  and  would  then,  after  deducting 
this  amount  from  the  verdict,  leave  the  sum  of  $141,787.00 
to  cover  all  other  legal  damages,  which  amount  is  so  excessive 
for  that  feature  of  the  case  as  to  show  passion,  prejudice  or 
sympathy  without  any  question.  This  amount,  however, 
could  also  be  put  out  at  interest  at  2  J/2  %  and  produce  a  yearly 
income  of  $3,544.68,  which  is  practically  the  amount  of 
Johnson's  yearly  salary;  or  at  3  %  the  amount  of  $4,253.61 ; 
again  leaving  the  principal  amount  of  $141,787.00  intact. 

The  present  value  of  aggregate  future  payments  must  be 
ascertained,  and  for  this  purpose  annuity  figures  are  utilized 
by  following  definite  interest  calculations  upon  which  such 
present  value  is  ascertained,  and  under  circumstances  such  as 
exist  in  this  case  the  adoption  of  a  discount  figure  of  4  7^'  is 
warranted.  Holliday  vs.  Pacific -Atlantic  SS  Company,  1 1  7 
Fed.  Supp.  729,  735. 

Therefore,  using  the  same  present  value  annuity  table  at 
a  discount  rate  of  4%  (this  is  the  figure  the  legislature  said 
is  to  be  used  in  figuring  lump  sum  settlements  under  the  Work- 
men's  Compensation  Law  72-321  I.C.);  the  value  of  the 
dollar  for  the  fortieth  year  is  19.7928,  which  multiplied  by 
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Johnson's  yearly  salary  of  $3,600,00  produces  a  figure  of 
$71,254.00,  which  would  again  provide  him  with  an  an- 
nuity for  forty  years,  and  deducting  that  amount  from  the 
verdict  of  $225,000.00  leaves  the  sum  of  $153,746.00  for 
damages  other  than  loss  of  earnings.  Again,  this  amount  put 
out  at  interest  of  2J4  %  would  produce  a  yearly  income  of 
$3,843.65;  or  at  3  %  would  produce  a  yearly  income  of 
$4,612.38,  which  is  more  than  Johnson's  annual  salary  at 
the  time  of  the  accident;  and  would  still  leave  intact  the  prin- 
cipal amount  of  $153,746.00  at  the  time  of  his  death,  and, 
of  course,  in  addition  to  this  he  would  also  be  drawing  his 
annuity  first  provided  for,  free  probably  of  any  deductions. 

"We  think  it  unreasonable  to  suppose  or  presume  that 
Mr.  Kellerher  would  have  maintained  an  earning 
ability  to  that  extent  for  that  period  of  time,  or  that 
he  could  have  earned  monthly  wages  which,  when  re- 
duced to  their  present  value,  would  be  worth  $70, 
000.00.  In  our  opinion,  the  amount  of  the  verdict 
exceeds  any  rational  appraisal  or  estimates  of  the 
damages  sustained  by  the  parties  in  whose  behalf  this 
action  was  brought." 

Kellerher  vs.  Porter, 

(Wash.)   189  Pac.  (2d)  223,232. 

The  amounts  discussed  eliminate  from  consideration  the 
following  items  which  are  normally  present, — take  home 
pay,  sickness,  lay-offs,  labor  disputes,  seniority  features,  re- 
duction in  forces,  lessened  earnings,  accidental  death,  or  other 
factors  which  normally  occur  in  a  man's  period  of  employ- 
ment. 
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The  amount  of  the  verdict  is  such  that  it  amounts  to  a 
penalty,  or  constitutes  punitive  damages;  elements  not  present 
in  this  case.  There  is  no  way  to  account  for  the  size  of  the 
verdict  except  that  it  was  arrived  at  by  passion,  sympathy, 
or  prejudice. 

Before  discussing  this  court's  decision  in  the  case  of  South- 
ern Pacific  Co.,  vs.  Guthrie  (9  Cir.)  186  Fed.  (2d)  926,  we 
would  like  to  refer  to  this  court's  opinion  in  the  case  of  Cobb 
vs.  Lepisto,  6  Fed.  (2d)  128,  where  the  court  held  that  the 
verdict  was  grossly  excessive  and  required  the  granting  of  a 
new  trial,  and  the  case  of  Virginian  R.  Co.,  vs.  Armentrout 
(4th  Cir.)  166  Fed.  (2d)  400,  4  A.L.R.  (2d)  1064,  where  a 
verdict  for  $160,000.00  for  a  thirteen  months  old  child  who 
had  both  hands  and  a  portion  of  the  arms  cut  off  was  set  aside 
and  a  new  trial  granted. 

This  court  in  the  Guthrie  case  discussed  these  two  de- 
cisions and  held  that  they  were  correctly  decided,  but  in  the 
Guthrie  case  did  not  order  a  new  trial  because  the  verdict  was 
deemed  to  be  only  excessive  and  was  not  grossly  excessive  or 
monstrous,  as  we  understand  the  opinion. 

The  Armentrout  case,  in  our  opinion  presents  a  more  se- 
vere situation  than  the  case  at  Bar,  for  involved  in  that  case 
was  a  thirteen  months  old  child  with  both  hands  and  a  portion 
of  the  arms  cut  off.  The  court  in  that  case  determined  that  the 
verdict  was  excessive  and  used  the  present  worth  of  a  dollar 
in  arriving  at  a  solution.  In  that  case  the  court  remarked  that 
the  amount  of  the  verdict  based  on  a  conservative  estimate  of 
a  return  of  3%  would  pay  the  child  $4,800.00  per  year  as 
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long  as  he  lived,  and  enable  him  to  leave  the  entire  recovery  of 
$160,000.00  intact  at  his  death.  It  was  stated  that  the  West 
Virginia  Workmen's  Compensation  Law  provided  maximum 
compensation  of  $18.00  per  week,  or  $936.00  per  year.  (In 
Idaho,  and  in  the  present  case,  Johnson  receives  $22.00  per 
week,  or  a  total  of  $1,144.00  per  year) . 

The  court  remarked  that  the  child  had  been  terribly  in- 
jured and  the  jury  must  do  its  best  to  estimate  the  earnings; 
also  that  it  should  consider  "that  the  child  is  bright  and  in- 
telligent and  with  proper  education  may  be  able  to  develop 
high  earning  capacity  in  intellectual  pursuits."  And,  of 
course,  there  is  the  same  evidence  in  the  case  at  Bar. 

In  the  Guthrie  case  this  court  stated  that  a  plaintiff  should 
not  be  placed  in  a  better  position  financially  than  he  would 
have  been  if  he  had  continued  to  work,  and  secondly,  that 
the  earning  power  of  money  should  be  calculated  at  not  less 
than  three  percent  (page  927) .  On  this  basis  Guthrie  obtained 
about  $40,000.00  damages  other  than  for  his  loss  of  earn- 
ings, which  this  court  agreed  was  too  high,  but  not  high 
enough  to  say  "it  was  grossly  excessive"  or  "monstrous." 

In  the  case  at  Bar  calculating  earning  power  of  money 
at  3  %  gives  Johnson  an  annual  salary  of  $3,600.00  for  the 
rest  of  his  life  for  an  amount  of  $83,213.28,  which  deducted 
from  $225,000.00,  leaves  $141,786.72  for  all  other  damages. 
If  this  court  thought  that  $40,000.00  was  too  high  in  the 
Guthrie  case,  we  think  there  can  be  no  doubt  but  that  in  this 
case  the  verdict  is  monstrous  where  the  figure  instead  of  be- 
ing $40,000.00  is  $141,787.00.  We  think  there  can  be  no 
question  but  that  the  verdict  was  arrived  at  through  pity. 
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sympathy,  passion  or  prejudice  and  was  not  based  upon  com- 
pensation for  his  injuries,  and  a  new  trial  must  be  had. 

Minneapolis,  St.  P.  S.  St.  M.  Ry.  vs.  Moquin, 
283  U.S.  520. 

The  rules  laid  down  in  the  Guthrie  case  demonstrate  that 
the  trial  court  erred  in  not  granting  a  new  trial  because 
the  verdict  is  against  the  clear  weight  of  the  evidence  and  re- 
sults in  miscarriage  of  justice,  as  the  court  says: 

"The  exercise  of  this  power  is  not  in  derogation  of 
the  right  of  trial  by  jury  but  is  one  of  the  historic 
safeguards  of  that  right."  Note  10,  page  932,  186 
Fed.  (2d). 

In  Note  11,  page  933,  it  is  stated  that  the  victim  of  an 
excessive  verdict  "is  entitled  to  relief  at  the  hands  of  the  trial 
judge." 

Other  cases  in  point  are: 

Ford  Motor  Company  vs.  Mahone  (4th  Cir.)  205  Fed. 
(2d)  267,  where  the  verdict  was  for  $234,330.00,  which 
was  so  excessive  the  court  held  the  trial  Judge  should  have 
set  it  aside  instead  of  merely  requiring  a  remittitur  as  a  con- 
dition for  allowing  it  to  stand.  There  were  other  features  in 
the  case  which  helped  to  bring  about  perhaps  sympathy  or 
prejudice,  nevertheless  where  a  verdict  cannot  be  accounted  for 
except  for  sympathy,  prejudice  or  pity  the  same  rule  obtains. 

Jones  vs.  Pennsylvania  R.  Co.,  182  S.W.  (2d)  157.  a 
verdict    for    $203,167.00    was    set   aside    because    the    court 
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thought  it  was  the  result  of  passion  or  prejudice.  Jones  ap- 
parently was  in  a  much  worse  condition  than  is  Johnson. 

Loftin  vs.  Wilson  (Fla.)  67  So.  (2d)  185,  where  a  ver- 
dict for  $300,000.00  was  set  aside,  and  in  which  case  the 
court  also  refers  to  the  case  of  Florida  Power  &  Light  Com- 
pany vs.  Watson,  50  So.  (2)  543,  wherein  the  court  set 
aside  an  award  of  $260,000.00  and  ordered  a  new  trial. 

In  the  case  at  Bar  the  verdict  is  62  times  the  amount  of 
Johnson's  annual  earnings  and  nearly  twice  as  much  as  he 
could  have  earned  over  a  period  of  forty  years  if  he  worked 
all  of  the  time  and  his  salary  had  remained  constant.  Such  a 
situation  shocked  the  conscience  of  the  court  in  Mo.  K-T  R. 
Co.  of  Texas  vs.  Ridgway  (8th  Cir.)  191  Fed.  (2d)  363, 
368,  and  in  which  a  verdict  for  $98,800.00  was  set  aside 
and  a  new  trial  granted. 

Johnson  was,  of  course,  seriously  injured,  and  he  has  also 
made  a  remarkable  recovery  for  a  person  injured  as  he  was; 
that  he  is  intelligent  is  evidenced  by  what  he  has  accomplish- 
ed since  the  accident. 

He  was  first  fitted  with  artifical  limbs  in  July  1951 
(R  53)  ;  entered  and  finished  summer  school  at  Idaho  State 
College  in  1951  (R  50,  51),  and  started  driving  an  auto- 
mobile the  latter  part  of  1951,  and,  of  course,  has  a  driver's 
license  (R  61) . 

Dr.  Nelson  testified  that  Johnson  had  had  very  little 
trouble  with  the  stumps  or  artificial  limbs  after  June  30, 
1952,  except  for  a  little  irritation  a  week  before  trial  (R  152), 
and  that  he  will  have  some  chafing  in  the  future,  so  that  there 


57 

will  be  about  one  week  a  year  that  he  cannot  wear  the  legs 
(R  158). 

Johnson  can  attach  the  artificial  legs  himself.  He  did  it 
in  the  Doctor's  office  (R  154) .  As  a  matter  of  fact,  Johnson 
progressed  perhaps  better  than  ordinary  (R  159) .  In  addition 
to  going  to  school  at  Idaho  State  College  and  driving  his  own 
automobile  (R  61),  he  is  also  selling  ads  for  the  Inter- 
mountain  Alameda  Enterprise  (R  53).  So,  notwithstanding 
Johnson's  serious  injuries  and  handicaps  as  has  been  demon- 
strated, he  is  not  going  to  remain  idle.  His  studies  no  doubt 
will  lead  to  the  practice  of  law  or  will  fit  him  for  some  other 
line  of  business,  so  that  it  cannot  be  said  his  earning  capacity 
is  entirely  gone. 

The  court  erred  in  permitting  appellees'  witness  Elmer  V. 
Smith  to  testify,  over  appellant's  objection,  to  the  duty  of 
one  furnishing  electricity.  (Specification  of  Error  III) . 

The  question,  the  objection,  the  ruling  of  the  court,  and 
the  answer  of  the  witness  are  fully  set  forth  under  Specifica- 
tion of  Error  No.  Ill,  and  for  the  sake  of  brevity  will  not  be 
further  repeated  here. 

That  this  question  and  answer  invaded  the  province  of 
the  court  and  the  province  of  the  jury  is  clear.  It  permitted 
the  witness  to  state  that  there  was  some  duty  on  the  part  of 
the  appellant  to  discontinue  service,  permitting  the  witness 
to  pass  upon  the  merits  of  the  complaint  and  in  effect  to  make 
a  conclusion  on  the  whole  case. 

We  think  the  law  is  all  one  way  on  the  subject,  as  is  stated 
in  2  Jones  on  Evidence,  4th  Ed.,  pages  698,  699,  as  follows: 


"*  *  *  whatever  liberality  may  be  allowed  in  calling 
for  the  opinion  of  experts  or  other  witnesses,  they 
must  not  usurp  the  province  of  the  court  and  jury  by 
drawing  conclusions  of  law  or  fact  upon  which  the 
decision  of  the  case  depends. 

"Likewise,  questions  propounded  to  experts  should 
not  require  answers  involving  questions  of  law, 
morals  or  duty,  matters  of  conjecture  or  speculation; 

To  the  same  effect  are  the  following  authorities: 

20  Am.  Jut.  672,  Sec.  799; 

Stone  vs.  Pratt  Consol.  Coal  Co., 
(Ala.)  80  So.  882; 

Baltimore  Belt  R.  Co.,  vs.  Sattlet, 
(Md.)  59  Atl.  654,  660; 

Wilkerson  vs.  City  of  ElMonte, 

(Cal.  DCA)  62  Pac.  (2d)  790,  794; 

Gardine  vs.  Cottey, 

(Mo.)    230  S.W.    (2d)   731,  18  A.L.R.    (2d) 
1100. 1118; 

Patterson  vs.  Howe, 

(Ore.)   202  Pac.  225,  229. 

This  question  also  went  to  the  issue  of  negligence.  It  is 
for  the  jurors  to  draw  any  conclusions  the  facts  warranted. 
Smith  could  not  do  this  for  them. 

32C.J.S.  82,  Sec.  448; 

32  C.J.S.  90,  Sec.  453. 
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The  United  States  Supreme  Court  as  well  as  this  Court 
has  decided  this  question  to  the  effect  that  such  a  question 
and  answer  constitutes  reversible  error. 

United  States  vs.  Spaulding, 
293  U.  S.  498.  79  L.  Ed.  617; 

United  States  vs.  Sullivan, 

(9th  Cir.)  74  Fed.  (2d)  799; 

United  States  vs.  Hibbavd, 

(9th  Cir.)   83  Fed.   (2d)   785. 

The  Supreme  Court  held  in  the  Spaulding  case  that  the 
question  of  permanent  disability  was  not  to  be  resolved  by 
opinion  evidence: 

"It  was  the  ultimate  issue  to  be  decided  by  the  jury 
upon  all  the  evidence  in  obedience  of  the  Judge's  in- 
structions as  to  the  meaning  of  the  crucial  phrase  and 
other  questions  of  law.  The  experts  ought  not  to  have 
been  asked  or  allowed  to  state  their  conclusions  on  the 
whole  case." 

That,  in  effect,  was  what  the  witness  Smith  did,  his 
testimony  was  not  only  inadmissible,  but  it  was  an  erroneous 
conclusion  as  to  the  whole  case. 

This  court  in  the  Sullivan  and  Hibbard  cases,  supra, 
where  physicians  testified  that  a  veteran  was  totally  and  per- 
manently disabled,  and  objection  was  made  that  this  was  a 
direct  invasion  of  the  province  of  the  jury,  and  the  objection 
overruled,  stated  that  the  objection  should  have  been  sustain- 
ed and  judgments  for  the  plaintiffs  were  reversed  because  of 
the  error. 
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The  Court  erred  in  giving  to  the  jury  certain  instructions. 
(Specification  of  Errors  IV,  V  and  VI) . 

The  law  with  reference  to  the  instructions  set  forth  in 
Specification  of  Errors  IV,  V,  and  VI  has  already  been  covered 
in  our  discussion  with  reference  to  negligence  and  proximate 
cause,  except  for  what  will  be  presently  mentioned. 

With  reference  to  the  instruction  contained  in  Specifica- 
tion of  Error  IV,  our  objection  went  to  the  last  sentence, 
which  is  italicized.  We  earnestly  urge  that  this  part  of  the 
instruction  was  erroneous  and  prejudicial.  It  was  not  appli- 
cable to  the  facts  in  this  case;  there  was  absolutely  no  evidence 
by  the  appellees,  or  anyone  else,  that  there  was  anything  de- 
fective in  any  of  the  equipment  or  appliances  in  or  about  the 
substation.  On  the  other  hand,  the  proof  is  undisputed  that 
there  was  nothing  defective  (R  182-183,  203-205,  236-237. 
344-345). 

The  instruction  emphasized  the  term  "defect"  in  three 
different  expressions — defects,  defective  appliances  and  de- 
fective electrical  apparatus,  upon  which  there  was  no  evidence. 
This,  in  effect,  injected  an  issue  into  the  case  which  was  not 
there. 

An  instruction  not  based  upon  evidence  is  erroneous  and 
introduces  before  the  jury  issues  not  presented  thereby  and  is 
well  calculated  to  mislead  and  induce  them  to  suppose  that  a 
state  of  facts  constituting  such  issues  existed. 

Nordquist  vs.  W.  A.  Simons  Co., 
54Ida.  21,  28Pac.  (2d)  207,209; 
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Mclntire  vs.  O.  S.  L.  RR.  Co., 

56  Ida.  392,  55  Pac.   (2d)   148,  150. 

As  was  stated  by  the  United  States  Supreme  Court  in 
Norfolk  &  W.  R.  Co.,  as.  Holbrook,  235  U.  S.  625,  59  L. 
Ed.,  392,  where  the  facts  brought  out  during  the  course  of  the 
trial  were  adequate  to  constitute  a  strong  appeal  to  the  sym- 
pathy, naturally  engendered  in  the  minds  of  the  jurors,  that 

"In  such  circumstances  it  was  especially  important  that 
the  charge  should  be  free  from  anything  which  they 
might  construe  as  a  permission  to  go  outside  of  the 
evidence.  It  is  the  duty  of  the  court  in  its  relation  to 
the  jury  to  protect  the  parties  from  unjust  verdicts 
arising  from  impulse,  passion,  or  prejudice,  or  from 
any  other  violation  of  lawful  rights." 

The  instruction  further  in  effect  told  the  jury  that  the 
appellant  was  "dealing  in  electricity,"  when  the  facts  show 
it  was  not.  As  previously  stated,  the  Pacific  Fruit  Express 
Company  and  the  Union  Pacific  Railroad  Company  were 
merely  co-users  of  power  from  the  Idaho  Power  Company. 
The  Railroad  merely  permitted  the  Express  Company,  at  its 
request,  to  tap  a  line  onto  appellant's  line  and  to  take  its  elec- 
tricity in  that  fashion;  but  it  was  all  generated  and  supplied 
by  the  Idaho  Power  Company.  The  Express  Company  own- 
ed, operated  and  controlled  not  only  the  substation  but  the 
line  leading  to  it,  and  the  Union  Pacific  Railroad  Company 
had  no  responsibility  concerning  it,  either  to  keep  it  in  re- 
pair or  to  see  that  the  Express  Company  obtained  power. 
There  was  a  meter  in  the  substation  in  order  to  ascertain  the 
amount  of  power  used,  because  the  Union  Pacific  was  billed 
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for  the  whole  amount  and  rebilled  the  Express  Company  for 
what  it  used,  plus  10%  for  the  transformer  and  transmission 
losses,  but  this  did  not  put  the  Union  Pacific  in  the  electrical 
business;  it  was  only  a  user  or  consumer,  and  nothing  else. 
If  the  Idaho  Power  failed  to  supply  power  to  the  Railroad 
then  the  Pacific  Fruit  Express  had  no  power  and  neither  did 
the  Railroad.  It  was  not  shown  that  the  Railroad  was  gen- 
erating any  electricity  and  the  instruction  with  reference  to 
"deadly  current"  certainly  prejudiced  appellant's  substan- 
tial rights. 

The  Union  Pacific  had  no  way  of  foreseeing  all  of  the 
unusual  and  unlooked  for  things  that  were  to  take  place  that 
afternoon  by  the  Pacific  Fruit  Express  and  the  appellee  La- 
Verl  Johnson.  It  owed  no  duty  to  anyone  to  cut  off  this 
power,  first,  because  it  was  not  delivering  electricity;  second- 
ly, because  it  was  not  the  electrical  energy  going  into  the  sub- 
station that  legally  caused  the  injuries;  those  injuries  were 
legally  and  actually  caused  by  the  unusual  conduct  and  method 
of  operation  by  the  Pacific  Fruit  Express;  thirdly  the  Pacific 
Fruit  Express  owned,  operated  and  controlled  the  line  and 
it  had  the  means  and  ability  to  cut  off  all  power  in  the  sub- 
station by  pulling  the  pole-top  switch  and  also  the  discon- 
nect switches  to  the  arrestors. 

The  substation  was  perfectly  safe  to  receive  the  power 
and  had  been  receiving  for  twenty-five  years  (R  236-237). 
Mr.  Gilbert,  who  appeared  as  a  witness  for  the  appellees  and 
the  appellant,  testified  that  there  was  nothing  defective  in 
or  about  the  substation;  that  it  was  as  safe  now  as  at  the 
time  it  was  built;  that  it  was  capable  of  receiving  safely  the 
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energy  being  supplied,  and  under  those  circumstances  he  would 
not  have  advised  his  employer,  the  Idaho  Power  Company, 
to  cut  off  the  power  (R  238) . 

With  reference  to  the  instruction  contained  in  Specifi- 
cation of  Error  V,  appellant  claims  that  the  italicized  portion 
of  the  instruction  was  erroneous.  This  instruction,  we  con- 
tend was  not  applicable  to  the  facts  in  this  case.  First  of  all, 
as  we  have  stated,  appellant  was  not  supplying  any  electrical 
current  to  the  substation;  neither  is  there  any  evidence  that 
the  Pacific  Fruit  Express  "was  a  customer  of  the  defendant" 
with  respect  to  electrical  current,  for  the  energy  came  from  the 
Idaho  Power  Company.  The  Express  Company  and  the 
Union  Pacific  were  merely  co-users  of  the  power  and  the 
Railroad  was  neither  generating  or  delivering  it. 

The  italicized  portion  of  the  instruction  refers  to  hazard- 
ous and  dangerous  conditions  of  the  wiring  and  appliances 
maintained  by  a  customer.  There  was  nothing  defective  in 
the  substation,  and  the  Railroad  was  not  delivering  the  power. 
If  there  were  any  hazardous  and  dangerous  conditions  in  the 
substation  which  were  responsible  for  Johnson's  injuries, 
it  was  because  the  substation  was  not  properly  operated  by 
the  Express  Company  (R  183,  203.  209.  237,  239,  246). 

With  reference  to  the  instruction  contained  in  Specifi- 
cation of  Error  VI. 

We  have  already  discussed  this  instruction,  we  think,  with 
reference  to  the  previous  instructions,  and  what  we  have  said 
there  applies  to  this  instruction,  particularly  with  reference  to 
dangerous  and  hazardous  conditions.  However,  it  should  be 
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noted  that  the  appellant  was  not  furnishing  electricity  to  the 
Pacific  Fruit  Express,  for  a  valuable  consideration,  or  other- 
wise. The  Idaho  Power  Company  was  the  one  that  was 
furnishing  the  energy;  the  Express  Company  and  the  Railroad 
being  joint  users  of  that  energy.  There  is  no  evidence  that  the 
Union  Pacific  in  any  event  was  obtaining  any  profit  or 
valuable  consideration  out  of  the  deal,  for  it  merely  billed 
the  Pacific  Fruit  Express  for  what  energy  it  used  from  the 
Idaho  Power,  plus  a  10%  transformer  and  transmission  loss, 
which  was  agreed  between  the  Oregon  Short  Line  Railroad 
Company  and  the  Express  Company  to  be  a  loss.  Therefore, 
the  Railroad  neither  then  nor  now  was  making  a  profit  out 
of  the  joint  use  of  the  power. 

The  court  erred  in  refusing  to  give  to  the  jury  certain  of 
the  appellant's  requested  instructions.  (Specification  of  Er- 
rors VIL  VIII,  IX,  X,  XI) . 

Specification  of  Error  VII  relates  to  appellant's  Requested 
Instruction  No.  1,  which  was  a  peremptory  instruction  and 
should,  in  our  opinion,  have  been  given  by  the  court.  The 
facts  and  the  law  with  reference  to  this  are  fully  discussed 
with  reference  to  negligence  and  proximate  cause. 

Specification  of  Error  No.  VIII  is  appellant's  Requested 
Instruction  No.  6.  This  instruction  should  have  been  given 
because  the  law  contained  therein  was  not  otherwise  given. 

The  evidence  shows  without  controversy  that  the  appel- 
lant was  not  furnishing  or  supplying  electricity  but  this  in- 
struction was  requested,  first  because  it  stated  the  law,  and 
secondly,  because  assuming  but  not  admitting  that  the  appel- 
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lant  was  delivering  electricity,  there  was  no  liability  on  the 
facts  if  the  jury  found  the  facts  to  be  as  stated  in  the  instruc- 
tion. We  think  the  jury  should  have  been  so  instructed. 
Schnee  vs.  So.  Pac.  Co.,  (9  Cir.)  186  Fed.  (2d)  745,  748. 
The  instruction  is  sustained  by  the  authorities  set  forth  in 
134  A.L.R.  511. 

Specification  of  Error  IX,  which  is  appellant's  Requested 
Instruction  No.  7.  This  instruction  was  vitally  important  and 
the  law  was  not  otherwise  given  to  the  jury.  It  is  true  that 
the  court  instructed  the  jury  with  reference  to  proximate  cause, 
but  only  in  a  general  way  (R  372).  No  where  was  the  jury 
instructed  as  to  what  facts  or  circumstances  would  constitute 
a  break  in  any  chain  of  causation,  or  what  acts  or  conduct  on 
the  part  of  the  Pacific  Fruit  Express  officers  or  agents  could 
be  taken  into  consideration  in  determining  proximate  cause. 
The  jury  had  the  right  to  know  this  and  that  the  law  re- 
quired an  instruction  telling  them  how  or  in  what  manner 
proximate  cause  could  be  determined.  Schnee  vs.  Southern 
Pac.  Company,  supra.  The  instructions  that  were  given  were 
wholly  insufficient  to  guide  the  jury  in  coming  to  a  conclu- 
sion justified  under  the  evidence. 

The  authorities  set  forth  and  discussed  in  connection  with 
negligence  and  proximate  cause  fully  support  this  instruction. 
The  power  going  into  the  sub-station  created  at  most  only  a 
condition  and  not  the  proximate  cause.  The  manner  and 
method  of  the  operation  of  the  sub-station  by  the  Pacific 
Fruit  Express  constituted  the  proximate  cause  of  Johnson's 
injuries. 

Specification  of  Error  X  refers  to  appellant's  requested 
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instruction  No.  8.  This  instruction  was  a  necessary  one,  for 
the  law  was  not  otherwise  stated  to  the  jury,  except  that  proxi- 
mate  cause  was  in  a  most  general  way  only  mentioned.  With- 
out this  instruction  and  appellant's  Requested  Instruction  No. 
7,  the  jury  was  given  no  guide  to  follow  in  applying  proxi- 
mate cause.  The  instruction,  as  we  have  demonstrated  under 
our  discussion  of  proximate  cause,  is  an  accurate  statement 
of  the  law  and  was  a  necessary  part  of  the  case  upon  which 
the  jury  had  no  instructions.  In  addition  to  that,  it  was  one 
of  appellant's  theories,  and  we  think  it  was  the  duty  of  the 
trial  court  to  instruct  upon  every  reasonable  theory  finding 
support  in  the  pleadings  and  the  evidence. 

Idaho  Gold  D.  Corp.  vs.  Boise  Payette  Lbr.  Co., 

64  Ida.  474,  133  Pac.   (2d)   1017,1019; 

Mason  vs.  Hillsdale  Highway  Dist., 

65  Ida.  833,  154  Pac.  (2d)  490.  498; 

Jones  vs.  Mikesh, 

60  Ida.  680,  95  Pac.  (2d)  575. 

Specification  of  Error  XI.  This  was  a  special  interroga- 
tory presented  by  the  appellant  requiring  the  jury  to  specify 
how  and  in  what  manner  the  Railroad  Company  was  negli- 
gent if  it  returned  a  verdict  in  favor  of  the  plaintiffs. 

While  we  appreciate  that  the  submitting  of  special  inter- 
rogatories is  generally  discretionary,  nevertheless  in  a  case  of 
this  sort,  where  sympathy  permeated  the  entire  case  to  such 
a  degree  it  is  reasonable  to  suppose  that  because  of  this  it  was 
difficult  for  the  jury  to  coolly  and  dispassionately  consider 
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the  merits  of  the  case.  LaVerl  Johnson's  injuries  were  very 
serious  and  generated  pity  and  sympathy.  We  think  under 
the  evidence  in  this  case  that  if  the  jury  had  been  compelled 
to  answer  this  interrogatory  it  could  not  have  found  any  negli- 
gence on  the  part  of  the  Railroad  Company.  In  any  event, 
there  is  no  reason  why  a  jury,  when  it  returns  a  verdict  cer- 
tainly as  high  as  it  did  in  this  case  should  not  tell  us  upon 
what  it  based  its  verdict  other  than  the  fact  that  the  man  was 
seriously  injured. 


CONCLUSION 

We  submit  that  appellant's  Motion  for  Directed  Verdict  or 
Motion  for  Judgment  Notwithstanding  the  Verdict  should 
have  been  sustained,  first,  because  appellant  was  not  negli- 
gent; secondly,  because  negligence,  if  any,  was  not  the  proxi- 
mate cause. 

After  the  substation  was  built  (R  277) ,  it  was  accepted  by 
Mr.  Branum,  and  since  that  time  it  has  been  owned,  operated 
and  controlled  by  the  Pacific  Fruit  Express  Company.  Ex- 
hibits 30.  31  and  32  (R  262-265,  250-253,  266,  273-274, 
294-296.  332-333). 

"When  he  accepts  work  that  is  in  a  dangerous  con- 
dition, the  immediate  duty  devolves  upon  him  to 
make  it  safe;  and  if  he  fails  to  perform  this  duty,  and 
a  third  person  is  injured,  it  is  his  negligence  that  is 
the  proximate  cause  of  the  injury." 

Borgaratt  vs.  Pratt-Whitney  Aircraft  Co., 
(Conn.)  157  A.  860,  866. 
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Most  certainly  appellant's  Motion  for  New  Trial  should 
have  been  granted  for  the  reasons  assigned  and  discussed.  We 
think  from  an  entire  consideration  of  the  entire  case  that  the 
evidence  and  other  proceedings  demonstrates  prejudicial  error 
for  the  following  reasons: 

1.  The  evidence  is  wholly  insufficient  to  justify  the  ver- 
dict and  it  is  against  the  law. 

2.  The  verdict  was  grossly  and  monstrously  excessive,  re- 
quiring a  new  trial. 

3.  The  court  erred  in  permitting  the  witness  Smith  to 
testify  as  to  duties  of  one  delivering  electrical  energy. 

4.  Error  in  giving  the  three  instructions  referred  to. 

5.  Error  in  refusing  to  give  defendant's  requested  in- 
structions and  special  interrogatory. 

Respectfully  submitted. 

Bryan  P.  Leverich 

L.  H.  Anderson 

E.  C.  Phoenix 

Attorneys  for  Appellant 
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IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


UNION  PACIFIC  RAILROAD  COMPANY, 
a  Corporation, 

Appellant, 
vs. 
LaVERL  JOHNSON  and  JOLEEN  JOHNSON, 

Husband  and  Wife,  and  PACIFIC  FRUIT  EXPRESS 
COMPANY,  a  Corporation, 

Appellees. 


Brief  of  Appellees 


STATEMENT  OF  FACTS 

Counsel  for  Appellees  believe  that  a  further  statement  of 
facts,  and  an  explanation  of  the  record  at  this  point  will 
assist  the  Appellate  Court  and  be  an  aid  in  consideration  of 
the  record. 

The  Appellees,  the  Johnsons,  in  bringing  this  action  were 
obliged  to  plead  that  by  reason  of  the  incompetency  of  LaVerl 
Johnson,  he  was  under  a  legal  disability  and  by  reason  of  this 
disability  was  excused  from  bringing  his  action  within  the 
time  limit  under  the  Statute  of  Limitations  in  the  State  of 
Idaho  (Tr.  p.  7) . 

The  Appellant  denied  the  allegations  of  the  Complaint  in 
this  respect,  and  pleaded  affirmatively  the  Statute  of  Limita- 
tions (Tr.  p.  11).  The  trial  Court  directed  that  Appellees  first 


meet  this  issue,  stating  that  upon  the  pleadings  alone,  it  ap- 
peared that  the  action  was  barred  by  the  statute,  and  that  un- 
less Appellees  could  overcome  this,  it  would  be  useless  to  pro- 
ceed with  the  case  on  its  merits. 

The  portion  of  the  record,  Tr.  p.  43-1 10,  deals  with  the 
physicial  and  mental  condition  of  Johnson  and  the  extent  of 
his  injuries.  At  that  stage  in  the  proceedings,  Tr.  p.  110-113, 
the  Appellant  waived  and  withdrew  its  defense  of  the  Statute 
of  Limitations,  and  only  such  portion  of  the  proceedings  and 
of  the  testimony  up  to  that  point  remain  in  the  record  as  have 
to  do  with  the  extent  of  the  injuries  and  damages  to  LaVerl 
Johnson. 

It  will  therefore  be  seen  that  the  testimony  as  to  the  neg- 
ligence of  the  Appellant  and  as  to  the  theory  of  both  Appel- 
lees and  Appellant  on  the  question  of  the  liability  of  Ap- 
pellant commence  with  the  record  on  page  1 1 3  of  the  Trans- 
cript, and  it  is  hoped  and  believed  that  this  explanation  will 
assist  in  understanding  the  record  and  appreciating  the  pro- 
gress of  the  trial. 

While  the  caption  of  the  Transcript  of  the  record  and 
of  the  Brief  of  the  Appellant  refer  to  Pacific  Fruit  Express 
Company,  a  Corporation,  as  one  of  the  Appellees,  this  Com- 
pany is  not  an  Appellee  in  any  sense,  and  all  reference  to  Ap- 
pellees in  the  Brief  of  both  parties,  refer  to  LaVerl  Johnson 
and  Joleen  Johnson. 

The  appellee,  LaVerl  Johnson,  was  seriously  injured  on 
November  4,  1950  by  coming  in  contact  with  12,500  volts 
of  electricity  while  working  as  an  employee  for  the  Pacific 


Fruit  Express  Company  in  Pocatello,  Idaho  (Tr.  p.  44-45) . 
At  the  time  of  the  injuries,  LaVerl  Johnson  was  23  years  of 
age,  married  to  Joleen  Johnson  (Tr.  p.  106) .  He  was  a  Red 
Cross  Swimming  Instructor,  enjoyed  skiing,  hunting  and  fish- 
ing and  almost  all  outdoor  activities  (Tr.  p.  217).  Johnson 
was  earning  $300  per  month  in  his  employment  with  the  Pa- 
cific Fruit  Express  Company  (Tr.  p.  53).  He  was  a  high 
school  graduate,  and  had  had  one  semester  of  College  (Tr.  p. 
224) .  Johnson  was  not  an  electrician,  and  had  very  little 
knowledge  of  electricity;  he  had  never  worked  around  high 
voltage  electricity  (Tr.  p.  107). 

The  injuries,  the  suffering,  the  present  condition  and  the 
probable  future  condition  of  LaVerl  Johnson  are  all  con- 
tained in  the  record  (Tr.  p.  45-113). 

From  the  date  of  the  accident,  November  4,  1950,  and  for 
many  years  prior,  the  Union  Pacific  Railroad  Company  had 
been  furnishing  electricity  to  the  Pacific  Fruit  Express  Com- 
pany, for  a  valuable  consideration,  and  in  connection  with 
such  service  to  its  own  facilities  and  to  those  of  the  Pacific 
Fruit  Express  Company,  operated  an  electrical  transmission 
system  in  Pocatello,  Idaho  (Tr.  p.  349-161-114-115-189- 
210).  The  electrical  foreman  for  the  Union  Pacific  Railroad 
Company  at  Pocatello,  Idaho,  read  each  month  the  meter 
measuring  the  electricity  delivered  by  the  Union  Pacific  to 
the  Pacific  Fruit  Express  Company  (Tr.  p.  114).  That  meter 
was  located  in  the  enclosure  of  what  the  Union  Pacific  Com- 
pany called  the  12.5  Substation  (Tr.  p.  114).  The  Union 
Pacific  Railroad  Company  monthly  billed  the  Pacific  Fruit 
Express  Company  for  the  electricity  purchased  from  the  Rail- 


road  Company  and  used  by  the  Pacific  Fruit  Express  Com- 
pany (Exhibit  21).  The  voltage  transmitted  by  the  Union 
Pacific  Railroad  Company  over  its  lines  was  12,500  volts 
(Tr.  p.  349) ,  and  seven  substations  were  included  in  the  sys- 
tem (Tr.  p.  349) .  The  12,500  volts  of  electricity  carried  over 
the  Railroad  Company  lines  and  its  facilities,  and  into  its  var- 
ious substations  was  likewise  transmitted  into  the  very  sub- 
station in  which  LaVerl  Johnson  was  injured  on  November 
4,  1950  (Tr.  p.  161-163-146-153) .  The  Pacific  Fruit  Ex- 
press Company,  prior  to  November  4,  1950,  had  no  elec- 
tricians employed  at  Pocatello,  Idaho,  and  the  Union  Pacific 
electricians  did  the  Pacific  Fruit  Express  electrical  work;  this 
specifically  included  the  substation  in  which  LaVerl  Johnson 
was  injured  (Tr.  p.  117-120,  125-130,  133-137,  161,  169, 
171).  Employees  of  the  Pacific  Fruit  Express  Company  were 
instructed  to  call  the  Union  Pacific  Railroad  Company  upon 
occurrence  of  electrical  difficulties  (Tr.  p.  109,  118,  127, 
133,  137-138,  305).  Not  only  did  various  employees  of  the 
Pacific  Fruit  Express  Company  on  various  occasions  call  the 
Union  Pacific  Company  for  electrical  service  and  repairs,  but 
on  various  occasions  over  a  period  of  years  the  record  shows 
that  Union  Pacific  electricians  had  been  in  and  did  repair 
work  in  the  substation  in  which  Johnson  received  his  injuries 
(Tr.  p.  114,  117-118,  120,  122,  125,  129.  131,  134,  161, 
215,  292,  305,  355).  On  November  4,  1950,  prior  to  the 
accident,  a  Union  Pacific  Electrician  had  been  in  the  substa- 
tion (Tr.  p.  134.  136,  138.  139,  140).  Various  employees 
had  observed  Union  Pacific  Maintenance  of  Way  Trucks 
along    side    the    substation,    with    men    unknown    to    them, 


working  inside  the  substation   (Tr.  p.   120,   122,   126,   129- 
130,  131,  215). 

Although  electricians  of  the  Union  Pacific  Railroad  Com- 
pany were  frequently  in  the  substation  in  which  LaVerl 
Johnson  was  injured,  railroad  electricians  made  no  inquiry  or 
attempt  whatsoever  to  determine  any  of  the  qualifications  of 
the  people  who  were  in  and  around  the  substation  in  which 
LaVerl  Johnson  was  injured,  and  into  which  the  Railroad 
Company  sent  12,500  volts  of  electricity  (Tr.  p.  114-115, 
118-121,  123),  and  at  such  times  as  unqualified  persons 
were  in  the  substation  with  personnel  from  the  Union  Pacific 
Railroad  Company,  no  inquiry  was  made  to  determine 
whether  or  not  those  persons  were  qualified  or  unqualified 
(Tr.  p.  129,  131).  The  lead  lineman  of  the  Union  Pacific 
Railroad  Company  electrical  road  crew,  who  was  in  charge 
of  the  electrical  work  in  Pocatello,  and  under  whom  worked 
eleven  electricians  (Tr.  p.  341),  was  familiar  with  the  sub- 
station by  reason  of  having  observed  it,  been  in  it  and  know- 
ing thoroughly  the  construction  of  the  substation  (Tr.  349- 
350).  Likewise,  the  electrical  foreman  of  the  Union  Pacific 
Shops,  who  regularly  read  the  meter  at  this  substation  had 
been  in  the  substation  on  many  occasions  inasmuch  as  the 
meter  at  the  Pacific  Fruit  Express  Company  ice  plant  was 
located  inside  the  enclosure  of  what  was  called  the  12.5 
substation  (Tr.  p.  114). 

On  the  date  of  the  injuries,  LaVerl  Johnson,  as  an  em- 
ployee of  the  Pacific  Fruit  Express  Company,  and  as  from 
time  to  time,  employees  of  that  Company  in  the  past  had 
worked  inside  this  substation,   was  assigned   to  work  in  it, 


for  the  purpose  of  painting  lead  wires  (Tr.  p.  108) .  Immed- 
iately after  LaVerl  Johnson  had  lunch  on  November  4,  1950, 
he  went  to  the  substation  and  received  his  injuries  when  he 
began  to  paint  a  wire  in  said  substation  (Tr.  p.  110).  This 
wire  led  to  a  lightning  arrester  carrying  12,500  volts  of  elec- 
tricity, which  sat  3j/2  ^^^t  above  the  ground  (Tr.  p.  162). 
The  pole-top  switch  located  in  the  substation,  and  as  shown 
by  exhibits  14.  16  and  17,  as  well  as  exhibit  20,  did  not  dis- 
connect the  load  of  electricity  running  into  the  lightning 
arresters,  although  it  did  disconnect  the  load  of  electricity  run- 
ning into  the  transformers  (Tr.  p.  163,  165-166,  175,  196- 
197) .  To  kill  all  of  the  electrical  energy  in  this  substation,  it 
was  not  only  necessary  to  pull  the  so-called  pole-top  switch, 
but  it  was  also  necessary  to  disconnect  by  means  of  a  hot  stick 
a  series  of  disconnect  switches  leading  to  the  lightning  ar- 
resters (Tr.  p.  164-165,  175,  196-197). 

The  superintendent  of  the  Pacific  Fruit  Express  Company 
ice  plant  on  November  4,  1950  did  not  know  the  pole-top 
switch  did  not  disconnect  all  of  the  power,  both  in  the  trans- 
formers and  the  lightning  arresters  (Tr.  p.  299).  He  was 
one  of  the  men  who  let  the  meter  man  from  the  Union  Pacific 
into  this  substation  once  a  month  (Tr.  p. 29 3) .  There  was  no 
hot-stick  located  in  the  substation  for  the  purpose  of  pulling 
disconnect  switches  (Tr.  p.  171-172).  Hot-sticks  are  cust- 
omary equipment  for  substations  (Tr.  p.  172) .  The  type  of 
lightning  arrester  used  in  the  substation  was  known  as  the 
dry-type,  and  had  been  outmoded  for  many  years  (Tr  .p. 
24 1  -243 ,  201,202).  No  barriers  existed  around  the  lightning 
arresters  themselves  inside  the  enclosure  of  the  substation,  and 


such  was  a  requirement  under  the  National  Electrical  Safety 
Code  (Exhibits  24  and  25,  exhibits  14,  16,  17and20;  Tr.  p. 
180-181-196-197).  There  were  no  warning  signs,  either  in 
connection  with  the  Pole-top  switch  or  the  disconnect  switches 
advising  that  it  was  necessary  to  pull  both  the  pole-top 
switches  and  the  disconnect  switches  to  turn  off  all  the  power 
in  the  substation  (Exhibits  14,  16,  17  and  20;  Tr.  p.  206). 
The  State  Electrical  Inspector  for  the  State  of  Idaho  stated 
that  in  his  opinion,  this  substation  was  hazardous  because 
the  12,500  volt  conductors  of  electricity  were  within  reach  of 
any  person  who  might  be  inside  the  enclosure,  whether  auth- 
orized or  otherwise  (Tr.  p.  173,  178).  He  also  stated  that 
the  general  practice  and  the  safety  code  require,  with  respect 
to  lightning  arresters  of  the  type  there  used,  mounting  of  the 
lightning  arresters  on  a  high  pedestal,  beyond  reach,  and  en- 
closed in  barriers  (Tr.  p.  180),  and  stated  that  switches  are 
required  to  be  marked  in  such  a  way  that  they  will  indicate 
whether  they  are  open  or  closed  (Tr.  p.  181).  Elmer  V. 
Smith,  qualified  as  an  electrical  expert,  testified  that  con- 
ductors of  electricity  within  reach  of  anyone  in  the  station, 
the  lack  of  labeling  on  the  disconnect  switches  and  devices, 
( Tr.  p.  195-197),  the  lack  of  barriers  and  enclosures  around 
the  arresters  themselves  within  the  enclosure  of  the  substation, 
a  failure  to  tie  in,  or  have  tied  in,  the  disconnect  switches  with 
the  pole-top  switch,  so  that  one  switch  would  kill  all  power 
in  the  station,  were  all  hazardous  conditions,  rendering  this 
substation  unsafe  (Tr.  p.  195-198).  These  matters  were  all 
readily  ascertainable  to  a  qualified  and  experienced  electrician. 
(Tr.  p.   181-197).  Without  exception  those  persons  quali- 
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fied  as  experienced  electricians,  stated  that  it  would  not  be 
proper  for  anyone  but  a  qualified  person  to  enter  the  sub- 
station except  in  company  with  or  under  the  supervision  of 
a  qualified  person  (Tr.  p.  184,  197-198,  246).  A  District 
Foreman  for  the  Idaho  Power  Company  stated  that  sub- 
stations of  that  kind  in  the  Idaho  Power  Company  would 
have  either  been  eliminated  or  a  barrier  or  other  isolation 
would  have  been  put  around  the  lightning  arresters  them- 
selves  (Tr.  p.  239) . 

The  meter  which  measured  the  electricity  coming  into  the 
substation  from  the  distribution  lines  of  the  Union  Pacific 
Railroad  Company,  was  located  on  what  is  termed  the  2300 
volt  side  of  the  secondary  side  of  the  transformers  (Tr.  p. 
167).  The  electricity  which  injured  LaVerl  Johnson  was 
the  12,500  volts  of  electricity  carried  on  all  of  the  Union 
Pacific  Railroad  Company  transmission  lines  in  Pocatello, 
Idaho,  and  was  not  the  2300  volts  of  electricity  which  was 
being  purchased  by  the  Pacific  Fruit  Express  Company  (Tr. 
p.  162-163). 

The  Union  Pacific  Railroad  Company  has  continued  to 
operate  in  carrying  on  business  with  the  Pacific  Fruit  Express 
Company  under  the  agreement  set  forth  in  Exhibit  26,  and  as 
the  operating  Company  of  all  of  the  property  of  the  Oregon 
Short-Line  Railroad  Company  (Tr.  p.  270-271,  273-275; 
and  Exhibit  29) . 

ARGUMENT 
Naturally  the  theory  of  the  Appellant  is  vastly  different 


from  the  theory  under  which  the  Appellees  presented  and 
tried  the  case.  The  primary  question,  as  the  Appellees  view 
the  matter,  is  whether  or  not  the  record  supports  the  verdict 
and  judgment  awarding  damages  for  the  personal  injuries 
received  by  the  appellee,  LaVerl  Johnson,  where  the  Appel- 
lant, as  owner  of  an  electrical  distribution  system,  carrying 
12,500  volts  of  electrical  energy,  with  knowledge  of  danger- 
ous and  hazardous  circumstances  existing  in  a  substation,  sold, 
furnished  and  delivered  to  the  Pacific  Fruit  Express  Company, 
electrical  energy.  To  determine  this  issue  or  primary  question 
first  requires:  A.  An  appreciation  of  the  duty  resting  upon  a 
company  such  as  Appellant  distributing  electrical  energy; 
B.  The  actual  hazardous  and  dangerous  conditions  that  did 
exist  in  the  substation  in  question;  C.  The  notice  and  know- 
ledge which  the  Appellant  actually  had  of  those  conditions. 
Consequently,  we  will  first  consider  those  three  problems  in 
our  presentation  of  the  argument,  and  will  thereafter  discuss 
the  auxiliary  questions  raised  by  the  Appellant  as  to:  D.  The 
alleged  excessiveness  of  the  verdict;  E.  The  alleged  errors  in 
the  rulings  on  evidence;  P.  Alleged  errors  in  instructions. 

A.  A  DISTRIBUTOR  OF  ELECTRICAL  ENERGY 
HAS  THE  DUTY  OF  EXERCISING  THE  HIGHEST 
DEGREE  OF  CARE. 

A  study  of  Appellant's  Brief  indicates  that  its  argument 
is  founded  on  the  theory  it  in  no  way  was  a  distributor  of 
electrical  energy.  Necessarily  then,  a  consideration  of  the 
entire  record  relative  to  this  particular  matter  must  be  had. 
The  Superintendent  of  the  Pacific  Fruit  Express  Company 
plant  testified  directly    (7>.  p.   210)    that  the  Pacific  Fruit 
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Express  Company  purchased  its  electricity  from  the  Union 
Pacific  Railroad  Company  and  Exhibit  2 1  was  identified  by 
the  Superintendent  of  that  Company  as  a  billing  received  by 
the  Pacific  Fruit  Express  Company  from  the  Union  Pacific 
Railroad  Company  for  electrical  energy  furnished  by  Appel- 
lant. The  same  witness  further  testified  (Tr.  p.  211)  that 
regular  monthly  billings  of  the  same  nature  were  received  by 
his  company  from  the  Union  Pacific  Railroad  Company. 
Earl  R,  Gilbert,  District  Foreman  for  the  Idaho  Power 
Company,  testified  that  the  electricity  received  by  the  Pacific 
Fruit  Express  Company  in  Pocatello  is  tapped  off  the  Union 
Pacific  Batiste  Line  (Tr.  p.  161). 

Auburn  C.  Taylor,  the  lead  electrician  of  the  Appellant  at 
the  time  of  the  accident  in  Pocatello,  Idaho,  with  eleven 
electricians  under  his  supervision,  testified  directly  that  the 
Union  Pacific  Railroad  Company  had  its  own  transmission 
lines,  distributed  12,500  volts  of  electricity  through  some 
seven  substations  (Tr.  p.  349).  Taylor  also  testified  that  if 
the  Pacific  Fruit  Express  Co.  needed  electricians,  either  day 
or  night,  someone  would  be  furnished  to  them  (Tr.  p.  355) . 
Erving  J.  Eskelsen,  electrical  foreman  for  the  Union  Pacific 
Railroad  Shops  at  Pocatello,  testified  that  he  read  the  meters 
measuring  the  delivery  of  electricity  by  the  Union  Pacific  to 
the  Pacific  Fruit  Express  Co.  in  Pocatello  each  month  for 
seven  years  (Tr.  p.  114).  Under  these  circumstances  there 
is  no  doubt  as  to  the  furnishing  and  distribution  of  electrical 
energy  by  the  Appellant  to  the  Pacific  Fruit  Express  Co. 

Exhibits  22  and  23,  as  introduced  in  evidence,  were  gen- 
eral orders  of  the  Public  Utilities  Commission  of  the  State  of 
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Idaho  relative  to  the  adoption  of  the  Bureau  of  Standards 
Handbook  as  to  electricity.  Exhibit  24  was  the  National 
Bureau  of  Standards  Handbook  H32.  Exhibit  25  was  the 
Idaho  Minimum  Safety  Standard  Practice  Handbook,  as 
adopted  by  the  Idaho  Industrial  Accident  Board  on  the  27th 
day  of  April,  1950.  Section  211  of  the  National  Bureau  of 
Standards  Handbook,  page  32,  provides: 

"All  electric  lines  and  equipment  shall  be  installed  and 
maintained  so  as  to  reduce  hazards  to  life  so  far  as 
practicable." 

It  is  Appellant's  view  that  there  is  nothing  to  be  decided, 
and  that  there  was  nothing  to  be  determined  by  the  jury  or  the 
trial  Court  in  so  far  as  the  factual  situation  is  or  was  concerned. 
If  the  matter  is  or  was  as  simple,  the  matter  should  not  have 
been  presented  to  a  jury. 

The  facts  are,  however,  that  the  case  was  tried  with  great 
care  and  deliberation  on  the  part  of  the  trial  Judge,  and  the 
record  is  amply  sufficient,  conceding  that  there  is  a  conflict 
of  testimony  on  some  important  issues,  to  uphold  and  justify 
the  verdict  of  the  jury  in  finding  that  the  Appellant  was  liable 
under  the  instructions  which  correctly  stated  the  law  of  the 
case. 

It  was  not  the  condition  of  the  lightning  arresters,  or  the 
fact  that  they  were  not  barricaded  and  did  not  comply  with 
the  Safety  Code,  or  that  the  pole-top  switch  did  not  de-en- 
ergize the  station  that  caused  the  injuries  to  LaVerl  Johnson. 
It  was  the  electrical  energy  that  caused  his  injuries,  and  that 
electrical  energy  was  transmitted  by  the  Appellant.  If  no  elec- 
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trical  energy  had  been  directed  into  the  lightning  arresters, 
there  would  have  been  no  injuries,  no  claim  of  negligence  and 
no  litigation.  All  of  the  energy  or  current  up  to  the  point 
where  LaVerl  Johnson  was  injured  belonged  to  the  Appel- 
lant and  it  was  not  that  electrical  energy  that  was  paid  for, 
by  the  Pacific  Fruit  Express  Company. 

The  Appellant  in  the  trial  undertook  to  meet  the  issue 
of  having  been  called  repeatedly  to  service  the  electrical  equip- 
ment and  the  electrical  needs  of  the  Pacific  Fruit  Express 
Company,  fully  realizing  its  responsibility  if  the  Appellees 
maintained  their  contention  under  the  theory  upon  which 
they  tried  the  case. 

The  Appellant  was  unable  to  successfully  meet  the  proofs 
submitted  by  the  Appellees  and  the  most  that  can  be  said  is 
that  it  was  a  question  for  the  jury. 

The  authorities  place  a  positive  duty  upon  those  who  have 
electricity  under  their  control  to  exercise  the  very  highest 
degree  of  care  and  Appellant,  in  an  attempt  to  relieve  itself 
from  duties  which  the  Courts  have  so  unanimously  placed 
upon  those  dealing  in  electricity,  attempted  to  lay  great  stress 
upon  the  fact  that  it  and  its  employees  did  not  have  control 
of  the  key  to  the  substation.  Rather  than  this  being  a  circum- 
stance to  its  advantage,  it  is  to  the  contrary,  and  is  most  damag- 
ing. Mr.  Eskelsen,  an  experienced  electrician  employed  by  the 
Railroad,  knew  that  unskilled  non-electricians  were  in  control 
of  the  substation  into  which  his  principal  transmitted  12,500 
volts  of  current  and  Eskelsen  knew  that  the  substation  was 
on  land  owned  by  his  principal,  that  it  was  dangerous,  haz- 
ardous and  out-moded,  and  he  knew  that  any  layman  would 
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have  a  right  to  believe  that  the  pole-top  switch  would  de-en- 
ergize the  entire  substation.  He  knew  that  the  arresters  were 
in  reach  of  any  person  and  that  they  were  hazardous  and 
dangerous.  He  knew  these  matters  because  he  was  a  qualified 
electrician  and  because  such  matters,  according  to  the  testi- 
mony, were  readily  ascertainable  by  any  qualified  electrician. 

Shoup  had  a  key,  and  he  didn't  know  that  the  pole-top 
switch  would  not  de-energize  the  substation,  and  Eskelsen 
made  no  inquiry  whatsoever  and  did  not  interest  himself  in 
whether  or  not  Shoup  was  qualified.  The  testimony  also 
shows  that  the  Pacific  Fruit  Express  Company  did  not  have 
electricians  and  on  page  35  of  the  Transcript,  in  the  exam- 
ination of  Mr.  Auburn  Taylor,  the  electrician  upon  whom  the 
Appellant  so  greatly  relies,  where  an  objection  had  been  made 
by  the  Appellant  to  a  question  as  to  whether  or  not  the  Pacific 
Fruit  Express  Company  had  any  regular  or  competent  elec- 
tricians, the  Court  stated: 

"It  may  be  immaterial,  but  I  think  all  of  the  officers 
and  the  supervisors  who  testified  said  that  they  didn't 
have  any  (electricians)  and  I  think  it  is  recognized 
that  they  did  not.  *  *  *". 

No  objection  was  made  to  the  Court's  remark  in  that  regard, 
and  it  was  recognized  from  the  beginning  and  throughout 
the  trial  that  the  Pacific  Fruit  Express  did  not  have  any  elec- 
tricians in  its  employ;  that  when  electricians  were  called  the 
telephone  number  268  was  the  number  posted,  and  that  was 
the  telephone  number  of  the  Appellant,  and  the  employees  at 
the  Pacific  Fruit  Express  Company  knew  that  they  were  to 
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call  the  Union  Pacific  Railroad  Company  electrical  depart- 
ment should  any  electrical  service  be  required. 

All  of  these  facts  regarding  the  electrical  service  furnished 
by  the  Railroad  to  the  Pacific  Fruit  Express  Company  were 
circumstances  the  jury  was  entitled  to  consider  with  all  of  the 
other  evidence  as  to  the  notice  and  knowledge  of  the  Appel- 
lant. 

It  is  not  without  significance  that  the  Appellant  did  not 
ask  any  electrician  or  expert  in  the  trial  of  the  cause  as  to  the 
dangerous  and  hazardous  situation  existing  at  the  substation 
or  as  to  what  the  practice  of  one  furnishing  electrical  energy 
under  such  conditions  would  be.  The  Appellant  was  obliged  to 
content  itself  with  asking  merely  if  there  was  anything  "defec- 
tive" about  the  substation.  The  questions  asked  by  the  Appel- 
lant of  the  various  witnesses  never  were  to  the  direct  issue 
involved.  No  witness  was  asked  by  the  Appellant  whether 
or  not  under  circumstances  where  unqualified  men  had  keys 
to  this  substation  and  where  it  was  known  that  they  were 
entering  the  substation  was  it  the  practice  for  a  distributor  of 
electrical  energy  to  continue  to  supply  high  voltage  into  such 
a  substation. 

The  fact  that  the  Appellant  had  no  independent  right 
of  entry  into  the  substation  and  that  it  was  required  to  procure 
a  key,  makes  no  difference  at  all  if  after  acquiring  a  key,  and 
if  after  repeated  entry  into  the  substation  the  Appellant, 
through  its  agent  found  out  and  was  charged  with  knowledge 
that  the  substation  did  not  comply  with  the  law  of  the  Nat- 
ional Electric  Code  and  was  dangerous  and  hazardous. 
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Appellant  is  a  Railroad  and  an  efficient  one,  but  they 
decided  to  go  outside  of  their  field  and  enter  into  the  distri- 
bution of  electrical  current  in  large  amounts.  However,  the 
Railroad  still  demands  that  their  use  of  electricity  and  their 
distribution  of  electricity  be  considered  as  a  part  of  the  trans- 
portation business,  and  that  they  should  not  be  held  to  or 
governed  by  the  law  applicable  to  those  distributing  electrical 
energy. 

Having  tried  the  case  upon  the  theory  that  the  Appellant 
had  nothing  to  do  with  the  substation  and  had  no  respon- 
sibility in  regard  to  it,  and  had  no  duty  as  to  any  electricity 
transmitted  into  the  substation,  the  Appellant  can  only  be 
entitled  to  a  reversal  if  the  law  is  that  one  distributing  and 
selling  electrical  current  cannot  be  liable,  regardless  of  know- 
ledge or  notice  of  hazardous,  dangerous  and  perilous  con- 
ditions. 

That  is  not  the  law. 

In  Hagen  ^  Cashing  v.  Washington  Water  Power  Co., 
9th  CCA,  1938,  99  Fed.  2d  614,  the  Court  said,  at  page  617 
of  the  opinion: 

"The  Supreme  Court  of  Idaho  has  declared  that:  'Elec- 
tricity is  recognized  as  one  of  the  most  destructive 
agencies  we  have,  and  the  highest  degree  of  care  and 
diligence  is  required  by  those  who  are  operating  elec- 
tric plants  in  order  to  avoid  injury  to  person  and 
property'  *  *  *  thus,  the  question  is  whether  or  not 
there  is  any  substantial  evidence  that  Appellee  breached 
its  duty  to  use  'the  highest  degree  of  care  and  diligence 
*  *  *  in  order  to  avoid  injury'  to  Appellant's  prop- 
erty." 
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The  Court  then  said : 

"The  rule  in  the  Federal  Court  is  that  *  *  *  where 
uncertainty  arises  either  from  a  confhct  of  testimony 
or  because  the  facts  being  undisputed,  fairminded  men 
may  honestly  draw  different  conclusions  from  them, 
the  question  is  not  one  of  law,  but  of  fact  to  be 
settled  by  the  jury  *   *  *  ." 

In  Shank  v.  Great  Shoshone  and  Twin  Falls  Water 
Power  Co.,  (9th  CCA)  205  Fed.  833,  the  trial  Court  grant- 
ed a  Motion  for  non-suit  in  an  action  to  recover  damages  for 
personal  injuries  received  by  the  Plaintiff  in  moving  a  derrick 
along  a  public  highway  near  Buhl,  Idaho,  when  the  derrick 
came  in  contact  with  power  transmission  lines  of  the  Defend- 
ant. The  highest  point  of  the  derrick  was  27  feet  6  inches 
from  the  ground,  and  Defendants  wires  crossed  a  portion 
of  the  highway  at  the  point  of  the  accident,  were  not  insulated 
and  carried  23,000  volts  of  electricity,  with  the  closest  wire 
27  feet  3  inches  from  the  ground.  The  Circuit  Court  reversed, 
citing  and  discussing  many  cases,  holding  that  electric  com- 
panies are  bound  to  the  highest  degree  of  care.  The  Court 
also  quoted  with  approval  from  Railroad  Company  vs.  Stout, 
84  U.  S.  657,  663,  21  L.  Ed.  745: 

"Upon  the  facts  proven  in  such  cases  (cases  where 
the  proof  is  clear  and  certain) ,  it  is  a  matter  of  judg- 
ment and  discretion,  of  sound  inference,  what  is  the 
deduction  to  be  drawn  from  the  undisputed  facts. 
Certain  facts  we  may  suppose  to  be  clearly  established 
from  which  one  sensible,  impartial  man  would  infer 
that  proper  care  had  not  been  used  and  that  negligence 
existed;  another  man  equally  sensible  and  equally 
impartial  would  infer  that  proper  care  had  been  used 
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and  that  there  was  no  negligence.  It  is  this  class  of 
cases  anci  those  akin  to  it  that  the  law  commits  to  the 
decision  of  a  jury.  Twelve  men  of  the  average  of  the 
community,  comprising  men  of  education  and  men 
of  little  education,  men  of  learning  and  men  whose 
learning  consists  only  in  what  they  themselves  have 
seen  and  heard,  the  merchant,  the  mechanic,  the  farm- 
er, the  laborer;  these  sit  together,  consult,  apply  their 
separate  experience  of  the  affairs  of  life  to  the  facts 
proven  and  draw  a  unanimous  conclusion.  This 
average  judgment  thus  given  it  is  the  great  effort 
of  the  law  to  obtain.  It  is  assumed  that  12  men 
know  more  of  the  common  affairs  of  life  than 
does  one  man,  that  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts  thus  occurring  than 
can  a  single  judge." 

Ellis  V.  Ashton  ^  St.  Anthony  Water  Power  Co.,  41 
Ida.  106,  238  Pac.  517,  was  cited  in  the  Chase  v.  Washington 
Water  Power  Co..  1941,  62  Idaho  298,  111  Pac.  2d  872 
case.  That  decision,  in  part,  said: 

"  'Wires  charged  with  an  electric  current  may  be 
harmless,  or  they  may  be  in  the  highest  degree  dang- 
erous. The  difference  in  this  respect  is  not  apparent 
to  ordinary  observation,  and  the  public  therefor, 
while  presumed  to  know  that  danger  may  be  present, 
are  not  bound  to  know  its  degree  in  a  particular  case. 
The  company,  however,  which  uses  such  a  dangerous 
agent,  is  bound,  not  only  to  know  the  extent  of  the 
danger,  but  to  use  the  very  highest  degree  of  care 
practicable  to  avoid  injury  to  everyone  who  may  be 
lawfully  in  the  proximity  of  its  wires  and  liable  to 
come  accidentally  or  otherwise  in  contact  with  them'." 
(Aurentz  v.  Nierman,  76  Inc.  App.  669,  131  N.  E. 
832.) 

Staab  v.  R.  M.  Bell  Tel.  Co.,   23  Ida.,   314.    129  Pac. 
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1078,  was  an  action  for  wrongful  death  where  an  employee 
of  the  R.  M.  Bell  Telephone  Co.  was  electrocuted  while  work- 
ing on  a  telephone  line  close  by  electric  light  wires,  and  the 
negligence  alleged  was  the  failure  to  properly  insulate  the 
electric  light  wires  with  the  knowledge  that  telephone  line 
men  would  be  required  to  come  in  close  proximity  to  such 
power  lines.  The  Court  there  said: 

"The  appellant  was  engaged  in  the  business  of  gen- 
erating, transmitting  and  distributing  the  most  dang- 
erous and  least  understood  article  known  to  the 
business  or  commercial  world,  namely  electric  energy 
— an  unseen  force  and  it  was  chargeable  with  the  legal 
duty  of  so  handling  it  as  to  protect  the  public  and 
especially  those  who  might  be  called  upon  to  come 
near  or  in  contact  with  its  wires  from  dangers  they 

could  not  see  and  which  they  might  readily  overlook 
*  *  *    »» 

In  Chase  v.  Washington  Water  Power  Co.,  1941,  62 
Ida.  298;  111  Pac.  2d  872,  the  Defendant  power  company 
maintained  a  high  tension  transmission  line  and  there  was  a 
guy  wire  running  some  distance  down  to  the  ground  and 
coming  in  contact  with  a  wire  fence.  It  was  found  that  two 
chicken  hawks  engaged  in  aerial  battle  interlocked  their  talons, 
and  while  so  attached,  one  touched  the  high  tension  line  and 
the  other  touched  the  guy  wire  transmitting  electricity  by  a 
connecting  link  down  through  the  guy  wire  and  down  into 
the  barbed  wire  fence  which  transmittted  said  electricity  and 
started  a  fire,  and  ultimately  the  barn  some  distance  away 
was  destroyed.  The  Court  said: 

"It  is  admitted  that  the  highest  degree  of  care  must  be 
exercised  by  those  engaged  in  the  generation  and  dis- 
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tribution  of  electricity   *    *    *." 

"*  *  *  In  the  light  of  these  authorities,  and  viewing 
the  actions  of  the  chicken  hawks  in  retrospect,  it  can 
be  seen  that  the  Appellants'  negligence  in  permitting 
the  uninsulated  guy  wire  to  remain  in  contact  with 
the  wires  in  the  fence  were  the  decidedly  contributing 
factors  in  bringing  harm  to  respondent.  The  record 
shows  that  hawks  abound  in  the  territory  through 
which  appellants'  power  line  passes,  and  that  upon 
other  occasions  birds  caused  disturbances  in  the  trans- 
mission of  electricity  by  way  of  these  wires.  While, 
from  an  anticipatory  point  of  view,  the  exact  manner 
in  which  these  hawks  interferred  with  the  wires  upon 
this  occasion  may  seem  unusual  or  extraordinary, 
viewed  in  retrospect  it  cannot  be  said  to  have  been 
unforseeable." 

"A  result  of  the  actor's  tortious  conduct  may  be  one 
which,  either  in  its  extent  or  the  manner  in  which  or 
the  sequence  of  events  through  which  the  conduct 
operates  to  bring  about  the  harm,  is  altogether  dif- 
ferent from  the  result  which  the  actor  at  the  time  of 
his  negligence  recognized  or  should  have  recognized, 
as  likely  to  result  therefrom.  Nonetheless,  after  the 
event,  such  a  result  may  not  appear  to  the  court  or 
jury  to  be  so  highly  extraordinary  as  to  prevent  the 
actor's  conduct  from  being  a  substantial  factor  in 
bringing  it  about."  (Restatement,  2  Torts  1165,  Sec. 
433,  page  1 167;  see  also  Restatement,  2  Torts  1 165, 
Sec.  431,  page  1159). 

'General  practice  in  maintaining  and  operating  electric 
power  line  will  not  excuse  negligent  act  unless  such 
practice  is  consistent  with  due  care." 

'  *  *  *  in  addition,  the  evidence  established  that  the 
appellant  negligently  permitted  a  condition  to  arise  in 
the  appliance  with  which  it  conducted  this  dangerous 
energy  into  vicinity  of  respondent's  property,  which 
made  it  inevitable  that  injury  would  result  to  the 
respondent,  if,  in  any  manner,  the  electricity  should 
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escape   from   the  high  voltage  transmission   wire  to 
the  guy  wire." 

Finally  the  Court  said: 

"Considering  all  the  facts  shown  by  the  evidence  in  this 
case,  the  question  whether  the  appellant  was  negligent, 
and  whether  its  negligence  was  a  proximate  cause  of 
respondent's  injuries,  was  not  one  of  law  for  the  court, 
but  of  fact  for  the  jury,  and  the  jury,  having  by  its 
verdict  determined  that  question  against  the  appellant, 
their  findings  should  not  be  reversed." 

In  18  Am.  Jur-Electricity,  Sec.  48,  page  443,  it  is  said: 

"The  degree  of  care  required  to  be  used  in  the  produc- 
tion, distribution,  and  use  of  electricity  a  force  con- 
cerning which  about  the  only  thing  certainly  known 
is  its  highly  dangerous  character,  is  stated  in  various 
terms  which,  perhaps,  convey  merely  one  idea.  To 
declare  that  the  utmost  care  must  be  used  to  prevent 
injury  sounds  different  in  statement  than  to  say  that 
ordinary  care  must  be  used  in  view  of  all  of  the 
circumstances;  but  when  analyzed,  the  meaning  is  not 
far  different,  for  the  ordinary  care  required  under  the 
circumstances  is  relatively  a  high  degree  of  care  when 
put  into  practice  *  *  *  According  to  numerous  dec- 
isions, where  the  wires  maintained  by  a  company  are 
designed  to  carry  a  strong  and  powerful  current  of 
electricity,  so  that  persons  coming  in  contact  with 
them  are  certain  to  be  seriously  injured,  if  not  killed, 
the  law  imposes  upon  the  company  the  duty  of  ex- 
ercising the  utmost  care  and  prudence  consistent  with 
the  practical  operation  of  its  plant  to  prevent  such 
injury  *  *  *" 

Appellant  relies  on  Exhibit  26,  (Tr.  p.  161) . 

Exhibit  26,  Clause  4  of  that  agreement,  reads  as  follows: 
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"The  Pacific  Company  agrees  to  pay  the  Railroad 
Company  for  the  electric  power  delivered  under  this 
agreement  the  same  average  rate  per  kilowatt  hour  as 
the  Railroad  company  pays  to  the  Idaho  Power  Com- 
pany, plus  10%  which  is  to  include  the  transmission 
line  and  transformer  losses  and  the  fixed  charges  and 
maintenance  on  such  railroad  equipment  and  appa- 
ratus as  is  used  by  the  railroad  company  for  delivering 
electric  power  to  the  Pacific  Company." 

Clause  5  of  that  agreement  reads: 

"The  Railroad  Company  will  install  and  maintain,  at 
the  expense  of  the  Pacific  Company,  standard  meters 
to  measure  the  electric  service  used  by  the  Pacific  Com- 
pany and  will  inspect  such  meters  from  time  to  time." 

Under  that  agreement  the  Railroad  Company  also  re- 
served the  right  to  test  the  meters  at  its  own  expense  at  any 
time  (Clause  6  of  Exhibit  26,  Tr.  p.  316).  Likewise,  under 
Clause  1  of  that  agreement,  reading  as  follows: 

"The  Railroad  Company  will  construct  the  pole  and 
wire  lines  and  a  600  KVA  transformer  station  neces- 
sary for  the  delivery  of  power  at  approximately  2300 
volts  and  60  cycles  to  the  Pacific  Company  here- 
under. Maintenance,  repairs,  renewals  and  changes  in 
said  construction  shall  be  made  by  the  railroad  com- 
pany at  the  cost  and  expense  of  the  Pacific  Company." 

the  Railroad  Company  agreed  to  deliver  to  the  Pacific 
Fruit  Express  Company  electrical  energy  and  to  assume  the 
responsibility,  at  the  expense  of  the  Pacific  Fruit  Express 
Company,  for  the  maintenance  and  repair  necessary  to  the  de- 
livery of  such  electrical  energy  through  apparatus  used. 
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This  same  agreement.  Exhibit  26,  reserved  to  the  Railroad 
the  right  at  any  time  to  generate  in  its  own  plant  all  or  part 
of  the  electric  power  used  at  the  Pocatello  terminal,  and  the 
Pacific  Company  agreed  to  pay  to  the  Railroad  Company  for 
electric  power  delivered  under  the  terms  thereof  at  such  new 
rate  as  may  be  specified  by  the  Railroad  Company  (Tr.  p. 
318).  Absolutely  nothing  in  the  record  establishes  that  this 
agreement  was  ever  cancelled  or  that  the  Pacific  Fruit  Express 
Company  does  not  continue  to  take  its  power  from  the  Union 
Pacific  Railroad  Company  under  and  by  virtue  of  this  agree- 
ment. In  fact,  the  proof  is  directly  to  the  contrary  inasmuch  as 
the  witnesses  testified,  without  dispute  or  contradiction,  that 
the  Pacific  Fruit  Express  Company  does  purchase  its  electricity 
from  the  Union  Pacific  Railroad  Company,  and  witness  Arter 
testified  that  Appellant  had  taken  the  place  of  the  Oregon  Short 
Line  Railroad  Company  under  the  agreement,  and  was  carry- 
ing on  in  their  stead  (Tr.  p.  270).  See  also  testimony  of 
witness  Meyers  (Tr.  p.  222-224) .  Furthermore,  a  study  of 
Exhibits  27,  28  and  29  shows  that  the  real  estate  upon  which 
the  substation  was  located  is  owned  by  the  Oregon  Short  Line 
Railroad  Company,  and  that  that  property  has  been  leased  to 
the  Union  Pacific  Railroad  Company,  as  well  as  all  other 
railroad  properties  of  the  Oregon  Short  Line  Railroad  Com- 
pany, and  that  in  turn,  the  Union  Pacific  Railroad  Company 
has  leased  the  real  estate  to  the  Pacific  Fruit  Express  Company. 
However,  the  theory  of  liability  of  the  Appellant  does  not 
proceed  upon  the  basis  of  landlord  and  tenancy,  but  the  theory 
of  the  Appellees  has  been  and  is  now  that  the  Appellant  is 
liable  under  the  facts  and  circumstances  of  this  case  and  that 
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the  verdict  and  judgment  are  wholly  proper  in  view  of  the 
transmission  of  energy  by  the  Union  Pacific  Railroad  Com- 
pany and  its  resultant  duty  under  the  circumstances  of  the 
case. 

Completely  contrary  to  the  general  theory  of  Appellant's 
Brief,  the  Appellees  did  not  bring  this  action,  nor  did  they 
try  the  case  upon  a  theory  of  negligence  because  the  Appellant 
did  business  with  the  Pacific  Fruit  Express  or  because  the  Rail- 
road Company  built  and  constructed  the  substation  in  the 
first  instance,  or  because  the  Appellant  owns  the  land  upon 
which  the  substation  is  located  and  the  Pacific  Fruit  Express 
Co.  leases  the  land  from  the  Appellant.  This  action  was 
brought  upon  the  theory  and  the  Appellees  have  a 
right  to  recover  on  the  verdict  and  the  judgment,  because  the 
record  absolutely  supports  the  theory  that  Appellant  owned 
and  controlled  a  complete  electricity  distribution  system, 
carrying  12,500  volts  of  electrical  energy;  that  its  system  con- 
sisted of  seven  substations  and  was  presided  over  by  an  elec- 
trical foreman  in  its  shops  and  an  electrical  foreman  or  sup- 
erintendent of  its  system  outside  of  its  shops;  that  in  using 
this  amount  of  electrical  energy  it  delivered  and  furnished  the 
same  to  the  Pacific  Fruit  Express  Co.  through  its  substation 
where  most  dangerous  and  hazardous  conditions  existed.  The 
law  is  that  where  one  handling  electricity  has  notice  and 
knowledge  of  circumstances  or  conditions  creating  dangerous 
and  hazardous  perils  to  life  or  property,  positive  action  must 
be  taken  to  see  that  such  conditions  are  corrected,  or  no  longer 
furnish  electricity  to  such  installations. 

It  cannot  be  emphasized  too  strongly   that  the   12,500 
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volts  of  electricity  which  injured  the  Appellee,  LaVerl  John- 
son, was  electricity  distributed  by  the  Appellant  over  Union 
Pacific  Railroad  Co.  transmission  lines  into  the  substation, 
prior  to  being  metered  and  reduced  to  the  voltage  for  which 
the  Pacific  Fruit  Express  Co.,  paid  (Tr.  p.  162-163). 

At  pages  32  and  33  of  Appellant's  Brief,  various  cases 
are  cited  in  support  of  the  assertion  of  the  Appellant  that  no 
liability  can  be  charged  to  it  and  no  duty  was  owed  to  LaVerl 
Johnson  because  it  did  not  own,  control,  or  maintain  the  ap- 
pliances and  the  lines  through  which  the  electricity  ran  which 
caused  the  injuries  to  LaVerl  Johnson.  Those  cases,  upon 
careful  scrutiny,  show  that  in  no  instance  did  the  Defendant 
have  notice  or  knowledge  of  the  conditions  and  circumstances 
upon  which  the  Plaintiff  asserted  a  duty  rested. 

The  Appellees  made  no  objection  to  the  introduction  of  the 
various  contracts  and  leases  in  behalf  of  the  Appellant.  They 
were  and  are  not  important  or  determining  factors  in  this  case. 
It  was,  of  course,  to  the  interests  of  the  Appellant,  if  possible, 
to  try  and  have  this  case  decided  upon  its  theory  that  not 
owning  the  substation,  it  could  not  have  been  liable  and  the 
Exhibits  could  serve  no  other  purpose,  and  Appellant  pre- 
sented no  other  propostion  in  the  trial,  and  proceeded  on  the 
theory  that  the  question  of  notice  and  knowledge  of  the  exist- 
ing conditions  at  the  substation  and  that  the  question  of  the 
National  Safety  Code  provisions  relative  to  electricity  did  not 
in  any  way  concern  the  Appellant.  With  this  position.  Ap- 
pellee cannot  in  any  manner  agree,  and  did  not  agree  at  trial. 
The  law  is  not  now  and  has  never  been  that  one  distributing, 
furnishing,  disposing  of  and  selling  electrical  current  in  such 
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large  voltage  as  was  the  fact  here,  cannot  be  liable  regardless 
of  knowledge  and  notice  of  hazardous,  dangerous  and  de- 
fective conditions,  and  if  such  were  the  law,  it  would  simply 
mean  that  one  engaged  in  the  distribution  of  and  the  selling 
of  electrical  energy  may  deliver  that  energy  to  any  type  of  in- 
stallation owned  by  other  persons  and  shut  its  eyes  entirely 
to  all  the  rules  and  regulations  with  reference  to  safety  in  the 
distribution  and  handling  of  electricity. 

In  addition  to  the  notice  and  knowledge  which  we  shall 
hereafter  discuss,  and  which  the  record  shows  beyond  any 
doubt  the  Appellant  had  of  the  conditions  in  the  substation, 
the  fact  is  that  the  Appellant  did  repair  and  maintain  this 
particular  substation  and  on  many  occasions,  including  the 
very  day  that  the  accident  occurred,  railroad  electricians  had 
been  in  the  substation.  The  record  also  conclusively  established 
that  any  competent  electrician  would  and  could  readily  ascer- 
tain the  hazards  of  the  substation  and  the  precise  conditions 
which  made  it  perilous  upon  any  reasonable  examination  or 
inspection. 

In  Public  Service  Co.  v.  Elliott  {1941,  CCA  1st)  123  Fed. 
2d  2,  the  Plaintiff  was  one  of  a  number  of  High  School  stu- 
dents admitted  by  the  Defendant  electric  company  to  the  high 
tension  room  of  its  substation  on  an  inspection  trip  of  a  sort 
that  had  been  made  for  several  years,  and  while  there  was  in- 
jured by  electricity.  The  Court,  holding  the  Defendant  liable, 
said: 

"At  the  time  the  plaintiff  and  his  classmates,  to  the 
knowledge  of  the  defendant,  entered  the  dangerous 
high  tension  room,  defendant  had  control  of  a  force 
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of  high  voltage  electricity  which  it  was  causing  to 
flow  through  the  installations  there.  Hence  defendant 
came  under  a  duty  of  care  to  see  that  this  force  inflict- 
ed no  hurt  upon  the  licensees  present — a  duty  that 
would  call  for  either  shutting  off  the  power,  or  (as 
a  more  practical  alternative)  giving  an  adequate  warn- 
ing if  it  were  to  be  reasonably  anticipated  that  the 
visitors  might  not  fully  and  intelligently  understand 
the  dangers  lurking  in  the  room.  That  the  law  should 
impose  such  a  duty  in  the  present  case  is  all  the  more 
obvious  from  the  fact  that  the  defendant's  employee, 
Gates,  led  the  boys  into  the  high  tension  room  and 
thus  by  his  positive  conduct  brought  the  plaintiff 
into  the  zone  of  danger." 

In  the  reported  case  there  were  no  warning  signs  on  var- 
ious appliances  in  the  substation,  and  a  qualified  expert  testi- 
fied that  according  to  recognized  principles  of  safety  in  in- 
stalling high  voltage  equipment,  unguarded  live  parts  should 
have  a  minimum  vertical  clearance  of  9  feet  6  inches  above  the 
floor,  or  "well  out  of  reach"  by  an  inadvertent  gesture  of  the 
hand.  The  expert  stated  that  the  installation  upon  which  a 
current  transformer  rested  could  have  been  made  higher  so  as 
to  obtain  the  desired  clearance,  without  impairing  operating 
efficiency.  The  Court  quoted  with  approval  Castonguay  v. 
Acme  Knitting  Machine  &  Needle  Co.  (1927)  83  N.  H.  1, 
136  Atl.  702  as  follows: 

"Negative  conduct  in  failing  to  stop  a  force  in  active 
operation  may  be  as  careless  towards  a  trespasser  as 
positive  conduct  in  putting  such  a  force  into  operation. 
Not  to  shut  off  an  electric  current  in  a  broken  wire 
about  which  trespassing  children  are  seen  to  be  playing 
may  be  as  negligent  as  to  turn  on  a  current  under  such 
conditions.  Inaction  as  well  as  action  may  be  negli- 
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gence,  and  intervention  relates  to  sequence  in  time 
rather  than  the  physical  aspects  of  conduct.  The  duty 
and  care  being  established,  it  applies  to  conduct  of 
omission  as  well  as  of  commission  in  logical  conform- 
ity with  the  principal  that  relationships  determine  the 
requirement  as  well  as  the  standard  of  care.  Required 
to  take  into  account  a  known  trespasser's  presence  one 
may  not  carelessly  cause  force  to  be  exerted  against 
him  either  by  active  or  passive  conduct." 

A  question  of  contributory  negligence  also  existed  in  the 
case  and  the  Court  said: 

"Liability  turns,  then,  upon  questions  of  fact:  (1) 
Would  a  reasonable  man  in  Gate's  position  have  led 
the  boys  into  the  high  tension  room  without  giving 
them  emphatic  warning  that  within  easy  reach  of  per- 
sons standing  in  the  aisle  were  live  exposed  parts 
deadly,  not  only  to  the  touch,  but  also  to  the  near 
approach  of  a  hand  extended  in  casual  gesture.  (2) 
Was  the  plaintiff  guilty  of  contributory  negligence?" 

Both  of  these  questions  the  Court  said  were  properly  for 
the  jury  under  the  evidence  and  the  Court  also  went  on  to  say 
that  although  the  power  company  had  no  duty  to  redesign 
its  station  so  as  to  eliminate  all  risks  to  visitors,  the  better  en- 
gineering practice  as  to  high  voltage  equipment  required  that 
live  exposed  parts  in  reach  of  the  hand  should  not  be  installed 
or  other  safeguards  should  be  taken.  The  court  felt  that  it  was 
certainly  reasonable  to  infer  that  an  ordinarily  careful  person 
in  the  Defendant's  position  would  have  realized  the  risk  of 
injury  to  unsuspecting  visitors  and  therefore  would  not  admit 
boys  to  the  high  tension  room  without  explicit  warning  of 
the  dangers  to  be  encountered. 
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Alabama  Power  Co.  v.  Mcintosh,  (1929)  Ala.  122  So. 
677,  involved  an  appeal  from  a  jury  verdict  and  the  judgment 
in  favor  of  the  mother  of  a  child  who  met  his  death  from 
burns  while  working  in  a  building  and  using  steel  wool  and 
gasoline.  While  so  working  an  electric  arc  flash  came  from  a 
wall  receptacle,  igniting  gasoline,  causing  a  fire  and  the 
resultant  death  of  the  plaintiff's  child.  The  evidence 
showed  that  the  electrical  fixtures  had  been  installed  by  the 
Montgomery  Electric  Co.  regularly  employed  to  do  the  wir- 
ing for  the  Defendant  company.  The  receptacle  from  which 
the  electric  arc  came  was  one  forbidden  by  the  National  Elec- 
trical Code.  In  regard  to  such  evidence  the  court  said  at  page 
680  of  the  report: 

"In  connection  with  such  evidence,  the  code  being  the 
expression  of  the  matured  judgment  and  experience 
of  men  in  that  business,  becomes  evidence  of  correct 
appliances  for  such  places,  and  evidence  that  the  use 
of  fixtures  forbidden  by  it  is  negligence." 

Various  other  evidence  was  offered  by  the  defendant  to 
show  that  the  actual  cause  of  this  injury  was  not  the  absence 
of  a  proper  wall  receptacle,  but  that  certain  handling  of  the 
receptacle  by  the  employees  working  with  the  deceased  child 
had  caused  the  electric  arc  and  the  resulting  ignition  of  the 
gasoline  and  the  fire.  In  that  regard,  the  court  said,  page 
680: 

"The  negligence  here,  if  any,  consisted  in  creating  or 
contributing  to  the  creation  of  a  zone  of  danger  to 
the  workmen  in  the  room. 

"If  installing  this  class  of  fixtures  was  not  negligent 
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or  wanting  in  due  care,  it  would  not  become  so  by  the 
independent  negligent  act  of  another  converting  it 
into  a  zone  of  danger  not  to  be  foreseen  and  avoided. 
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"We  think,  if  the  jury  found  negligence  in  installing 
and  maintaining  this  fixture,  negligence  in  failing  to 
take  due  precaution  against  fire,  any  negligence  of  the 
contractor  of  the  same  character,  bringing  about  the 
immediate  danger,  may  be  considered  a  concurring 
cause,  and  not  the  supervening  and  sole  proximate 
cause  of  the  injury,  and  this  without  regard  to  whether 
such  concurring  negligence  could  be  anticipated. 

"In  such  case  there  is  direct  cause  or  connection  between 
the  negligence  of  defendant  and  the  injury.  There  is 
a  present  continuing  negligence  endangering  persons 
in  the  building,  without  which  the  accident  would 
not  have  occurred.  In  all  cases  of  concurring  negli- 
gence, it  may  be  said  that  one  would  not  have  pro- 
duced the  result  without  the  other.  If  this  be  a  defense, 
both  would  escape,  although  both  would  be  in  the 
wrong.  The  present  danger  caused  by  present  main- 
tenance of  wiring  in  a  negligent  manner  concurring 
with  present  negligence  of  another,  both  creating  the 
conditions  causing  the  mishap,    renders  both  liable 
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In  the  reported  case  it  was  strongly  contended  by  the  de- 
fendant that  the  employer  of  the  deceased  child  was  actually 
in  control  of  the  premises  and  in  control  of  the  work  going 
on  there  at  the  time  of  the  injury,  and  that  the  employer  was 
charged  with  the  knowledge  that  the  use  of  gasoline  and  steel 
wool  around  electrical  appliances  was  dangerous  and  hazard- 
ous. The  court,  as  to  this,  merely  said  that  any  charges  in  that 
regard  were  not  justified  under  the  evidence  and  that  the 
entire  matter  was  for  the  jury. 
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In  Snook  V.  City  of  Winfield,  1936,  Kan.  61  Pac.  2d 
101,  plaintiffs  brought  action  for  the  wrongful  death  of  their 
daughter  from  electricity  alleged  to  have  been  negligently 
furnished  by  the  defendant  city.  The  defendant  appealed. 
Plaintiff  and  various  of  his  neighbors  built  their  own  lines 
to  their  homes  under  instructions  from  the  city,  and  the  city 
itself  put  in  the  transformers  necessary  to  the  service,  as  well 
as  meters  in  the  various  residences  involved,  including  the 
plaintiff's.  After  the  construction  was  completed  the  city  fur- 
nished electricity  to  the  line  of  the  plaintiff  and  his  neighbors, 
charging  the  same  amount  as  to  patrons  who  resided  in  the 
city.  Whenever  there  was  trouble  the  city  was  notified  and 
promptly  sent  one  or  more  of  its  men  who  corrected  the 
trouble.  There  was  a  history  of  various  trouble  and  of  the 
city  employees  coming  to  the  homes  of  the  various  persons  on 
this  particular  line  and  attempting  to  repair  the  difficulty. 
After  one  such  occasion  the  radio  in  plaintiff's  home  burned 
out;  plaintiff  disconnected  wires  running  from  his  pump  to 
the  ceiling  of  the  basement,  following  the  occasion  of  the  radio 
burning  out.  The  following  morning  his  daughter  went  to 
the  basement,  a  crash  was  heard,  upon  investigation  the 
daughter  was  found  dead,  with  a  burned  place  across  the  in- 
side of  her  hand,  apparently  from  the  wires  disconnected  by 
the  plaintiff  the  night  before.  Testimony  was  offered  to  the 
effect  that  the  transformer,  located  about  45  rods  from  the 
Snook  house,  was  not  properly  installed  or  operating  and  a 
strong  current  of  electricity  had  been  grounded.  At  the  trial 
the  city's  theory  was  that  the  plaintiff  and  others  had  paid 
the  cost  of  constructing  the  line  and  installing  the  transformer 
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from  which  the  electricity  was  taken  from  the  city's  high  line, 
and  had  at  their  own  expense  also  wired  their  buildings  and 
put  in  their  electrical  equipment;  that  as  a  consequence  the  city 
merely  delivering  electricity  to  the  plaintiff,  with  no  owner- 
ship or  control  over  the  distribution  lines  from  the  point  of 
the  city's  high  line,  and  with  no  notice  that  the  apparatus 
was  out  of  repair,  was  not  liable  for  injury  or  damage  which 
occurred  on  the  distribution  lines  or  equipment  of  the  plain- 
tiff. The  court  said  at  page  104: 

"*  *  *  The  actual  ownership  of  a  distribution  line  is 
comparatively  unimportant  insofar  as  liability  is  con- 
cerned. The  principal  thing  is  the  control  of  its  up- 
keep and  repairs.  Here,  while  it  is  clear  that  Snook 
and  Caldwell  paid  for  the  construction  of  this  line, 
after  it  was  constructed,  the  city  took  charge  of  it 
for  the  purpose  of  distributing  electricity  over  it. 
Snook  and  Caldwell  were  told  if  anything  went 
wrong  with  it  to  inform  the  city;  that  it  would  look 
after  troubles  on  the  line.  In  this  case  the  City  Man- 
ager testified  that  the  city  intended  to  give  these  cus- 
tomers the  same  service  given  the  customers  in  the 
city.  The  city  had  done  that  ever  since  the  line  had 
been  built.  It  had  taken  out  one  transformer  and  put 
in  another  without  saying  anything  to  Snook  or 
Caldwell  about  it,  and  at  various  times  made  repairs 
necessary  for  the  proper  functioning  of  the  electric 
current  it  sold  them. 

"Irrespective  of  ownership  or  control  of  the  dis- 
tribution lines  and  appliances,  there  is  testimony  that 
the  defendant  knew  there  was  something  seriously 
wrong  at  the  Snook  place.  *  *  *  With  knowledge  of 
these  defects  the  city  continued  to  supply  electricity 
to  the  Snook  home.  Even  if  one  who  generates  and 
sells  electricity  does  not  own  or  control  the  wires  or 
apparatus  over  which   it  is  distributed  or  used,   the 
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exercise  of  due  care  requires  that  it  should  not  supply 
electricity  over  known  defective  wires  or  appliances. 
These  facts  distinguish  the  case  before  us  from  the 
Hoffman  case  (Hoffman  v.  Power  Co.  Kan  138 
Pac.  632,  cited  by  appellant  at  page  32  of  his  brief) 
and  others  of  like  import." 

Bristol  Gas  &  Elec.  Co.  v.  Deckard,  1926,  CCA  6,  10 
Fed  2d  66  further  illustrates  the  duty.  There,  plaintiff's  de- 
cedent was  found  dead  under  conditions  suggesting  his  death 
by  an  electric  current  while  attempting  to  start  a  machine  by 
placing  his  hand  on  the  handle  attached  to  the  starter  box. 
The  deceased  was  employed  by  a  brick  manufacturer  and  the 
defendant  furnished  the  power  to  the  brick  company  for 
operating  the  brick  making  machinery.  Jury  found  for  the 
plaintiff  and  the  judgment  was  affirmed  on  appeal.  The  de- 
fendant there  tried  its  case  on  the  theory  that  the  defendant 
had  no  duty  to  inspect  or  keep  the  brick  company's  machinery 
in  repair,  that  the  line  over  which  the  operating  current  was 
transmitted  from  a  point  outside  the  brick  plant  to  the  plant 
was  owned  and  controlled  by  the  brick  company  and  that 
such  ownership  and  control  of  the  machinery  and  the  trans- 
mitting line  by  the  brick  company  relieved  the  defendant  of 
any  duty.  In  that  regard  the  court  said:  page  67 — 

"*  *  *  Knowledge  by  defendant  of  the  alleged  de- 
fective condition  of  said  wiring  and  appliances  and 
its  continued  furnishing  of  electrical  current  after 
and  with  such  knowledge  would  make  it  liable  for 
the  death  of  decedent  caused  thereby.  (Cases  cited) . 
Under  such  circumstances  defendant's  duty  to  exer- 
cise due  care  to  protect  the  employees  of  the  brick 
company  would  be  the  same  as  that  required  to  safe- 
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guard  the  traveling  public  from  over  hanging  wires. 
Denver  Consolidated  Elec.  Co.  v.  Walters,  Colo  89 
Pac.  815." 


The  court  next  concerned  itself  with  the  question  of 
whether  or  not  there  was  substantial  testimony  tending  to 
show  that  the  defendant  knew  of  the  defective  condition  of 
the  wiring  as  being  such  as  it  might  reasonably  have  appre- 
hended was  liable  to  cause  injury  or  death  to  the  brick  com- 
pany's employees  through  the  continued  flow  of  the  current 
into  the  plant.  On  this  phase,  testimony  shows  that  about  a 
year  before  the  death  of  plaintiff's  decedent  a  transformer  on 
the  starter  boxes  burned  out  and  that  this  had  been  caused 
by  a  leaky  roof,  but  that  after  new  wires  were  installed, 
nothing  was  required  by  the  electric  company  of  the  brick 
company  to  repair  the  leaky  roof.  Testimony  showed  that 
the  defendant  electric  company  had  knowledge  that  some 
shocks  were  had  at  the  brick  plant  on  rainy  days,  and  the 
record  does  not  show  that  the  defendant  took  any  steps  to 
have  the  leaky  roof  remedied  or  even  to  advise  the  brick  com- 
pany of  the  condition.  From  such  testimony,  the  court,  page 
68  of  the  report,  said: 

"*  *  *  We  think  it  was  open  to  the  jury  to  find  that 
defendant  had  knowledge  of  conditions  making  un- 
safe the  use  of  the  wires  and  appliances  in  and  about 
the  starter  box,  and  that  defendant  should  reason- 
ably have  apprehended  that  one  attempting  to  take 
hold  of  the  handle  to  start  the  machinery  was  likely 
to  receive  a  dangerous  electric  shock,  and  that,  in 
continuing  with  this  knowledge,  to  supply  a  cur- 
rent of  2300  volts  (which  it  scarcely  need  be  said 
is  a  deadly  current)    was  guilty  of  negligence  caus- 
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ing  decedent's  death." 

The  defendant  electric  company  argued  that  it  was  as 
reasonable  to  suppose  that  a  lightning  charge  had  caused 
the  death  as  the  leaky  roof  and  the  wet  motor.  However,  the 
court  merely  said  that  "considering  the  testimony  in  the 
case  and  its  aspect  most  favorable  to  plaintiff,  we  think  the 
case  was  rightly  left  to  the  jury." 

The  court  further  said: 

"We  find  no  error  even  if  the  proximate  cause  of  de- 
cedent's death  was  the  combined  and  concurring  neg- 
ligence of  the  defendant  and  the  brick  company." 

In  reviewing  instructions  the  appellate  court  had  occa- 
sion also  to  approve  the  trial  court's  remark  in  refusing  one 
of  such  instructions,  and  that  was  that  the  question  was 
merely  whether  they  sent  the  amount  of  electricity  in  there 
under  such  circumstances  that  they  might  have  anticipated 
trouble,  and  said  the  remark  was  not  one  that  could  have 
misled  the  jury. 

The  Bristol  Gas  &*  Etec.  Co.  case  just  discussed  is  of  im- 
portance and  is  authority  in  the  present  case,  for  there  noth- 
ing appeared  actually  defective  in  the  sense  of  frayed  wires  or 
faulty  fuses  or  other  such  matters,  but  the  matter  was  simply 
that  the  electrical  company  there  furnished  power  and  elec- 
tricity to  the  brick  plant  knowing  that  the  brick  plant  had  a 
leaky  roof  which  did  and  would  cause  on  such  occasions  as 
it  did  rain,  electrical  shocks  in  the  transformer  and  in  the 
various  motors  and  machinery  employed  in  the  plant.  In  the 
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instant  case  the  Union  Pacific  Railroad  Company  haci  ab- 
solute knowledge  and  notice  of  the  fact  that  the  substation 
here  was  improper,  as  we  shall  later  demonstrate  and  as  the 
record  so  fully  shows.  That  is,  the  railroad  company  knew 
that  unqualified  persons  were  going  into  this  substation, 
where  no  barriers  were  around  the  various  lightning  arresters 
and  where  other  wires  were  exposed  and  within  reach  of  any 
person  within  the  substation;  where,  also,  the  railroad  com- 
pany knew  that  no  warning  signs  were  on  the  switches  and 
nothing  showed  the  uninformed  that  the  pole-top  switch 
did  not  kill  all  of  the  power  in  the  substation  and  that  it  also 
required  the  operation  of  the  disconnect  switches  to  kill  the 
power  going  into  the  lightning  arrester.  Likewise,  the  various 
employees  of  the  railroad  company  who  appeared  at  the  sub- 
station from  time  to  time  had  knowledge  or  should  have 
had  knowledge  that  no  hotstick  was  available  in  the  sub- 
station with  which  to  disconnect  the  12,500  volts  of  elec- 
tricity going  into  the  lightning  arresters  which  were  located 
within  some  3  feet  6  inches  of  the  ground. 

Appellant,  at  page  32  in  its  brief  and  elsewhere,  makes 
a  great  point  of  the  fact  that  there  were  no  defects  in  the 
case  at  Bar,  and  asserts  that  the  knowledge  of  hazardous, 
dangerous  and  perilous  conditions  in  the  substation,  in  the 
absence  of  actual  defects  as  such,  placed  the  railroad  com- 
pany under  no  duty  to  stop  the  electricity  going  into  the 
substation  or  to  require  that  the  Pacific  Fruit  Express  Co. 
correct  the  perilous  and  hazardous  conditions.  This  is  a 
mere  play  on  words.  The  definition  of  defect  from  Funk  & 
WagnaU's  new  practical  Standard  Dictionary  is  as  follows: 
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Defect,  noun — 1.  Lack  or  absence  of  something  essen- 
tial. 

As  heretofore  pointed  out,  it  is  obvious  that  there  was  a 
lack  of  something  essential,  to  wit,  among  other  deficiencies, 
an  enclosure  within  an  enclosure,  and  a  proper  pole-top 
switch.  Defective  is  also  defined  as  follows: 

Defective,  adj. — 1.   Uncomplete  or  imperfect. 

The  same  comment  runs  to  the  definition  of  the  word 
defective.  The  definition  of  hazardous  is  as  follows: 

Hazardous,  adj. — 1.  Exposed  to,  exposing  to  or  involv- 
ing danger  or  risk  or  loss. 

And  the  definition  of  dangerous  as  given  by  the  same 
authority : 

Dangerous,  adj. — 1.  Attended  with  danger,  hazardous; 
perilous;  unsafe. 

The  basic  criticism  of  appellant's  brief  is  that  through- 
out it  has  only  given  but  half  of  the  rule  as  to  the  duty  of 
those  transmitting  electrical  current.  That  is,  it  has  cited  at 
page  31  of  its  brief  the  rule  in  20  C.  J.  page  364,  Sec.  49; 
29  CJ.S.  611,  Sec.  57-a,  and  the  rule  in  18  Am.  Jr.  498, 
Sec.  102.  But  an  examination  of  the  additional  portion  of 
each  of  those  texts  will  disclose  the  following: 

20  C.J.  Sec.  49,  page  365:  "Whatever  the  rule  may 
be  in  this  regard,  knowledge  of  the  defective  and 
dangerous  condition  of  a  customer's  appliances  would 
charge  even  a  mere  generator  and  supplier  of  elec- 
tricity with  liability  for  consequences,  where  current 
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is  thereafter  supplied  to  such  defective  and  danger- 
ous appliances.  *  *  *" 

And  in   29  C.J.S.  Sec.   57,  page   57.   the  same  text  is 
found,  with  the  following  addition: 

"*  *  *  in  which  case  it  is  the  energizing  of  the  line  with 
knowledge  of  the  conditions,  and  not  the  conditions 
themselves  which  forms  the  basis  of  liability." 

And  in  18  Am.  Jur.  Sec.  102,  page  498,  the  rule  is  ex- 
pressed as  follows: 

"It  is  generally  held  that  where  the  electric 
wires  or  other  appliances  which  have  caused  injury 
are  not  owned  or  controlled  by  the  company  fur- 
nishing the  power  such  company  is  not  liable  for  the 
damage  sustained.  The  company  furnishing  the  cur- 
rent is  not  bound  to  inspect  such  lines,  wires  and 
appliances  to  discover  the  defects  in  installation  or 
other  dangerous  conditions;  and  unless  the  current 
is  supplied  with  actual  knowledge  of  such  conditions, 
its  responsibility  ends  when  connection  is  properly 
made  under  proper  conditions  and  it  delivers  the 
current  in  a  manner  which  will  protect  both  life  and 
property.  *  *  *" 

"Where  control,  or  even  joint  control,  of  the  appliance 
is  reserved  and  exercised  by  the  company  furnishing 
the  power,  such  company  will  be  liable  for  a  lack  of 
due  care.  Also,  where  an  electric  company  engaged 
in  distributing  electricity  sells  and  installs  electrical 
equipment  and  engages  to  furnish  current  therefor  and 
keep  the  equipment  in  repair,  it  is  liable  for  negligence 
in  respect  thereto.  *  *  *" 

In  Null  V.  Elec.  Power  Board  of  City  of  Nashville,  1948. 
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Tenn.  210  SW  2d  490,  the  rule  is  expressed  in  this  fashion, 
page  492: 

"Where  a  company  merely  transmits  its  electric  cur- 
rent from  its  line  to  the  consumer's  wires,  which  it 
did  not  install  and  does  not  control,  it  has  no  duty 
to  inspect  such  wires  and  is  not  liable  for  injury 
caused  by  defects  in  them.  *  *  * 

"But  where  a  company  knows  of  such  a  defect,  its 
duty  is  to  stop  and  not  send  its  deadly  current  to  the 
defective  wiring  of  the  consumer,  and  it  is  liable  for 
injuries  to  person  and  property  caused  by  breach  of 
this  duty.  Gas  ^  Elec.  Co.  v  Speers,  Tenn.  81  SW 
595;  Bristol  Gas  ^  Elec.  Co.  v.  Deckard  6  Cir.  10 
Fed  2d  66;  cases  cited  in  Annot.  134  ALR  526- 
529. 

"In  such  a  case  the  company's  duty  to  protect  the 
consumer  and  others  lawfully  on  his  premises  is 
similar  to  that  which  it  owes  the  public  to  protect 
them  from  its  overhanging  lines  (Bristol  Gas  ^ 
Elec.  Co.  V.  Deckard,  supra)  and  this  requires  it  to 
exercise  the  highest  or  utmost  degree  of  care  *  *  *" 

Johnson  v.  Alabama  Power  Co.  1935,  Ala.  159  So.  694, 
at  page  696,  sets  forth  the  proper  rule: 

"In  order,  therefore,  to  make  the  generator  of  elec- 
tricity liable  it  must  be  averred  and  proved  that  it 
continued  to  furnish  the  dangerous  current  after 
knowledge  that  the  purchaser  permitted  the  electrical 
equipment  to  become  defective,  and  therefore  dan- 
gerous to  life  and  property.  Whenever  such  condi- 
tions exist,  and  the  seller  has  notice  and  knowledge 
of  it,  it  becomes  his  duty  to  cut  off  service  from  the 
purchaser;  we  so  held  in  the  case  of  Ala.  Power  Co. 
V.  Sides,  155  So.  686." 
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To  the  same  effect  cases  cited  at  page  526  of  134  ALR; 
also  cases  set  forth  in  32  ALR  2d,  pages  248,  249,  and  fol- 
lowing. In  Oesterreich  v.  Claus,  1941,  Wis.  295  NW  766, 
the  Power  Co.,  conceded  that  if  it  had  had  notice  of  the  con- 
dition there  existing  it  would  have  been  its  duty  to  cease 
energizing  the  line  until  the  owner  took  the  necessary  steps 
to  make  it  safe.  There  the  plaintiff  contended  that  the  power 
company  was  negligent  where  a  power  line  ran  through  an 
orchard  and  the  line  was  hidden  by  the  trees,  even  though 
the  power  company  did  not  own  nor  control  or  have  any 
knowledge  relative  to  the  line,  but  merely  served  power  to 
the  line  which  was  owned  by  a  farmer.  The  deceased,  an 
invitee,  was  injured  when  he  climbed  one  of  the  fruit  trees 
for  the  purpose  of  getting  apples  and  came  in  contact  with 
the  line  hidden  in  the  top  of  the  trees.  The  court  recognized 
the  general  rule,  as  follows. 

"When  a  transmission  line  is  neither  built,  owned, 
nor  controlled  by  a  utility  sought  to  be  charged  with 
damages  arising  out  of  its  condition,  such  utility  is 
neither  bound  to  inspect  the  line  nor  obligated  to 
respond  in  damages  for  injuries  sustained  by  its  de- 
fective construction  or  condition  unless  it  supplies 
current  actually  knowing  of  these  conditions  and  the 
current  is  the  cause  of  the  injuries  sued  for,  in  which 
case  it  is  the  energizing  of  the  line  with  knowledge 
of  the  conditions  and  not  the  conditions  themselves 
which  forms  the  basis  of  liability.  *  *  *" 

See  also  the  following  cases: 

Appalachain  Power  Co.  v.  Mitchell's  Administratix, 
1926.Va.  134  SE  558; 
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International  Elec.  Co.  v.  Sanchez  et  al  1918,  Tex.  203 
SW.  1164; 

Dabbs  V.  Tenn.  Valley  Authorities,  1952.  Tenn.  250 
SW2d67; 

Aurentz  et  al  v.  Nievman,  1921,  Ind.  131  NE  832; 

Hawkins  v.  Lamont  Hydto-Elec.  Corp.  1924,  Vt.  126 
Atl.  517. 

B.  DANGEROUS  AND  HAZARDOUS  CONDITIONS 
EXISTED  IN  THE  SUBSTATION  AND  WERE  A 
PROXIMATE  CAUSE  OF  THE  INJURIES  TO  LaVERL 
JOHNSON. 

Section  54-1001  of  the  Idaho  Code  reads: 

"54-1001 — Declaration  of  policy. — From  and  after 
the  taking  effect  of  this  act,  all  installations  in  the 
State  of  Idaho  of  wires  and  equipment  so  convey 
electric  current  and  installations  of  apparatus  to  be 
operated  by  such  current,  except  as  hereinafter  pro- 
vided, shall  be  made  in  substantial  accord  with  the 
National  Electrical  Code  as  approved  by  the  Amer- 
ican Standards  Association,  relating  to  such  work 
as  far  as  the  same  covers  both  fire  and  personal  in- 
jury hazards,  as  the  same  shall  be  compiled  and  pub- 
lished from  time  to  time;  provided  that  the  provis- 
ions of  this  section  shall  not  apply  in  incorporated 
cities  and  towns  which  by  ordinance  or  building 
code  prescribe  the  manner  in  which  wires  or  equip- 
ment to  convey  electric  current  and  apparatus  to  be 
operated  by  such  current  shall  be  installed." 

The  National  Electrical  Code  as  referred  to  in  the  above 
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statute   was  introduced   into  evidence  as  Exhibit   24.   That 
code  provides,  in  part,  as  follows: 

"Section  213-a,  subsection  5,  Handbook  32:  "Defec- 
tive lines  and  equipment  shall  be  put  in  good  order 
or  effectively  disconnected." 

Section  93-c  Handbook  32:  "Mechanical  protection 
and  insulating  guards  shall  extend  for  a  distance  of 
not  less  than  8  feet  above  any  ground,  platform  or 
floor  from  which  grounding  conductors  are  accessible 
to  the  public." 

Section  35,  Handbook  32 — "The  term  guard'  means 
covered,  fenced,  enclosed,  or  otherwise  protected,  by 
means  of  suitable  covers  or  casings,  barrier  rails,  or 
screens,  matts,  or  platforms,  to  remove  the  liability 
of  dangerous  contact  or  approach  by  persons  or  ob- 
jects to  a  point  of  danger." 

Section  211,  Handbook  32 — "All  electric  lines  and 
equipment  shall  be  installed  and  maintained  so  as 
to  reduce  hazards  to  life  as  far  as  practicable." 
Section  216-b,  Handbook  32 — "All  switches  shall 
indicate  clearly  whether  they  are  open  or  closed." 
Section  216-c,  Handbook  32 — "Pole-top  switches 
accessible  to  unauthorized  persons  shall  have  provis- 
ions for  locking  in  both  open  and  closed  positions." 
Section  24,  Handbook  32 — "Electrical  supply  sta- 
tion or  a  substation  means  a  building,  room,  or  sep- 
arate space  within  which  electrical  supply  equip- 
ment is  located  and  the  interior  of  which  is  accessible, 
as  a  rule  only  to  properly  qualified  persons." 

Section  55,  Handbook  32 — "The  term  'qualified' 
person  means  one  familiar  with  the  construction  and 
operation  of  the  apparatus  and  the  hazards  involved." 

Section  61-302  of  the  Idaho  Code  on  the  date  of  this 
iccident  and  in  common   with  all  of  the  regulations  above 
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mentioned,    as  well   as   the  Idaho  Code   section   cited,   pro- 
vides: 

"Every  public  utility  shall  furnish,  provide  and  main- 
tain such  service,  instrumentalities,  equipment  and 
facility  that  shall  promote  the  safety,  health,  com- 
fort and  convenience  of  its  patrons,  employees  and 
the  public,  and  shall  be  in  all  respects  adequate,  ef- 
ficient, just  and  reasonable," 

An  examination  of  the  record  leaves  no  doubt  but  that 
the  Idaho  Code  and  the  National  Electrical  Code  had  not 
been  complied  with  on  November  4,  1950.  The  District 
Foreman  for  the  Idaho  Power  Company  examined  Exhibit 
20,  which  was  an  enlarged  photograph  of  the  substation  in- 
volved, taken  shortly  following  the  accident  and  at  a  time 
when  the  conditions  in  the  substation  were  the  same.  He, 
as  well  as  the  person  who  was  State  Electrical  Inspector  at 
the  time  of  the  accident,  and  Elmer  V.  Smith,  an  electrical 
expert,  explained  that  in  this  substation  the  pole-top  switch 
did  not  break  the  circuit  of  the  power  running  into  the  light- 
ning arresters,  although  it  did  kill  the  power  running  into 
the  transformers.  In  other  words,  when  the  switch  was  open 
the  line  into  the  lightning  arresters  was  still  hot  (Tr.  p. 
164-165-174-196).  The  State  Electrical  Inspector  stated 
that  in  his  opinion  the  12,500  volt  conductors  within  reach 
of  any  person  who  might  be  inside  the  enclosure,  whether 
authorized  or  otherwise,  would  be  a  hazardous  condition, 
(Tr.  p.  178)  and  so  stated  because  such  persons  might,  either 
through  a  lack  of  knowledge  or  misunderstanding  or  through 
accident  come  in  contact  with  those  conductors  (Tr.  p.  179) . 
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He  further  stated  that  the  general  practice  where  such  an 
arrester  is  used  is  to  mount  them  on  a  high  pedestal  or  to 
put  them  beyond  reach  and  beyond  accidental  contact  and  the 
safety  code  provides  that  there  shall  be  barriers  where  such 
conditions  do  exist  (Tr.  p.  180).  The  code  required  that 
such  barriers  be  provided  for  lightning  arresters  of  this  type 
even  though  the  lightning  arresters  are  situated  inside  the 
substation  itself  which  is  enclosed.  (Tr.  p.  180).  Elmer  V. 
Smith,  an  electrical  expert,  testified  similarly,  (Tr.  p.  195- 
197).  Mr.  Gilbert,  the  Idaho  Power  Co.  electrical  foreman, 
testified  that  if  there  had  been  such  a  substation  in  the  Idaho 
Power  Co.,  they  would  have  put  a  barrier  or  isolated  those 
lightning  arresters  or  eliminated  them  (Tr.  p.  239). 

All  of  the  electrical  experts  testified  positively  that  no 
man  should  have  been  in  that  yard  unless  he  was  qualified 
(Tr.  p.  184-198-239). 

Furthermore,  each  of  the  experts  testified  directly  that 
switches  are  required  to  be  marked  in  such  a  way  that  they 
will  indicate  whether  they  are  open  or  closed  (Tr.  181-191- 
192-195-197-245-246).  There  was  nothing  in  that  sub- 
station which  would  tell  anyone  but  an  experienced  elec- 
trician what  was  dead  and  what  was  not  as  to  the  current 
in  the  substation. 

Hot  sticks  are  customary  equipment  for  such  a  substation 
(Tr.  p.  172)  and  in  this  substation  there  were  no  hot  sticks 
(Tr.  p.  171-172).  Current  to  the  lightning  arrester  in  this 
substation  could  not  be  eliminated  without  the  use  of  hot  sticks 
(Tr.  175). 
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The  lightning  arresters  in  use  in  this  substation  were 
outmoded  and  the  so-called  pellet  type  lightning  arrester 
was  generally  in  use  at  the  time  of  the  accident  and  had  been 
for  a  number  of  years   (Tr.  p.  201-241-243). 

Without  exception,  the  witnesses  qualified  as  expert 
electricians,  testified  that  the  conditions  existing  in  this 
substation  were  readily  ascertainable  and  apparent  to  a  qual- 
ified electrician  (Tr.  p.  181-197,  201-246). 

It  is  not  without  significance  that  the  Union  Pacific 
Railroad  Company  called  no  experts  and  offered  no  testi- 
mony with  regard  to  the  hazardous  or  perilous  conditions  in 
the  substation.  Appellant's  lead  electrician  was  not  questioned 
as  to  the  hazardous  or  perilous  condition,  and  appellant's 
witness,  Melvin  Judge,  testified  it  was  not  safe  for  laborers 
to  be  in  the  enclosure  (Tr.  p.  313). 

All  of  the  cases  referred  to  under  the  first  heading  of  this 
argument  amply  illustrate  that  where  conditions  exist  as 
shown  by  the  record,  the  duty  devolves  upon  the  company, 
with  knowledge  of  such  conditions,  furnishing  electrical 
energy  into  such  installations,  to  stop  the  current  for  the 
very  reason  that  the  company  can  foresee  a  likelihood  of  in- 
jury to  person  or  property. 

C.  THE  APPELLANT,  UNION  PACIFIC  RAIL- 
ROAD COMPANY.  HAD  NOTICE  AND  KNOWLEDGE 
OF  THE  HAZARDOUS  AND  PERILOUS  CONDITIONS 
EXISTING  IN  THE  SUBSTATION,  AND  FAILED  TO 
TAKE  ANY  STEPS  TO  REQUIRE  THAT  THE  PA- 
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CIFIC  FRUIT  EXPRESS  CO.  CORRECT  THE  CONDI- 
TIONS. AND  IN  THE  ABSENCE  OF  SUCH  CORREC- 
TIVE STEPS  TO  TURN  OFF  THE  ELECTRICAL 
ENERGY  FEEDING  INTO  THE  SUBSTATION. 

The  record  abounds  with  notice  to  qualified  electricians 
of  the  appellant,  of  the  conditions  in  this  substation.  The 
electrical  foreman  of  the  Union  Pacific  shops  in  Pocatello 
monthly  for  seven  years  read  the  meter;  his  testimony  is 
found  on  pages  113-115  of  the  transcript.  Auburn  C.  Tay- 
lor, the  lead  electrician  of  Pocatello,  Idaho,  had  been  in  the 
substation  on  a  number  of  occasions  and  was  familiar  with 
the  construction  and  the  installations  there,  and  he  positively 
testified  that  Union  Pacific  electricians  were  available  for 
service  to  the  Pacific  Fruit  Express  Company  day  or  night 
(Tr.  p.  349-355).  The  record  is  absolutely  uncontradicted 
that  the  Union  Pacific  Railroad  Co.  electricians  did  elec- 
trical work  in  and  around  the  substation  and  had  been  in 
the  substation  on  many  occasions.  The  perilous  conditions 
in  the  substation  were  readily  ascertainable  and  apparent  to 
any  qualified  electrician,  and  with  notice  and  knowledge  of 
those  conditions,  appellant  did  not  remedy  the  same.  On  the 
very  day  of  the  accident,  a  Union  Pacific  electrician  was 
present  at  the  Pacific  Fruit  Express  Co.,  ice  plant  and  par- 
ticularly at  the  substation  in  question.  Employees  of  the 
Pacific  Fruit  Express  Co.,  testified  that  on  various  occasions 
they  had  observed  Union  Pacific  Railroad  Co.,  maintenance 
trucks  pull  alongside  the  substation  and  had  observed  men 
who  came  in  those  trucks  inside  the  substation  working  (Tr. 
p.  120-126).  One  of  these  employees  saw  the  Union  Pacific 
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maintenance  truck  pull  alongside  the  substation  prior  to 
the  accident,  and  on  the  very  morning  of  that  day  (Tr.  p. 
126) .  One  of  the  foremen  at  the  Pacific  Fruit  Express  Com- 
pany ice  plant  testified  he  was  introduced  to  a  Union  Pacific 
electrician  on  the  morning  of  the  date  LaVerl  Johnson  was 
injured  and  that  that  Union  Pacific  electrician  was  there 
prior  to  the  power  being  turned  off  and  that  as  a  matter  of 
fact  the  Pacific  Fruit  Express  people  were  waiting  for  that 
man  to  turn  up  before  the  power  was  shut  off  (Tr.  p.  134) . 
LaVerl  Johnson  saw  a  Union  Pacific  maintenance  truck 
alongside  the  substation  (Tr.  p.  215) . 

These  facts  in  the  record,  together  with  the  Appellant's 
Exhibit  26  and  its  various  lease  agreements,  show  positively 
a  practice  over  a  period  of  years  whereby  the  Union  Pacific 
Railroad  Company  sold,  furnished  and  distributed  electrical 
energy  to  the  Pacific  Fruit  Express  Company  and  undertook 
to  and  did  repair  and  maintain  the  installations  and  appliances 
through  which  such  electricity  was  served  to  the  Pacific 
Fruit  Express  Company,  including  the  substation  where 
the  energy  was  metered. 

The  Superintendent  of  the  Pacific  Fruit  Express  ice 
plant  expressly  testified  there  were  no  electricians  on  the  pay- 
roll of  the  Pacific  Fruit  Express  Company  in  November, 
1950  (Tr.  p.  300) .  An  attempt  has  been  made  by  Appellant 
to  show  that  unqualified  men  changed  the  oil  in  the  trans- 
formers of  the  Pacific  Fruit  Express  Company.  The  rea- 
sonableness of  that  was  for  the  jury.  Expert  testimony  ofl 
Appellant's  witness  showed  that  that  is  work  and  a  job 
for  an  electrician  and  a  job  that  is  not  for  a  layman   (Tr.  p. 
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310) .  The  Appellant  is  confronted  with  the  necessity  of  ad- 
mitting either  that  the  proof  as  to  work  being  done  by  lay- 
men is  not  reasonable  or  that  through  Appellant's  electricians 
it  permitted  this  hazardous  work  to  be  done  and  knew  it 
was  being  done  by  unqualified  people,  contrary  to  all  the 
rules  of  safety. 

The  Appellant  violated  statutes  in  the  State  of  Idaho 
relative  to  compliance  with  the  National  Electric  Code,  and 
the  National  Electric  Code  as  we  have  heretofore  discussed, 
provided  for  barriers  and  warning  signs  specifically,  and 
was  designed  to  protect  life  and  property. 

Idaho  cases  bearing  on  the  question  of  concurrent  neg- 
ligence in  point  in  this  action  are  discussed. 

In  McCarty  v.  Boise  City  Canal  Company,  Idaho,  10  P. 
623,  it  was  held  as  early  as  1886  that: 

"A  person  guilty  of  negligence  cannot  avoid  respons- 
ibility therefor  on  the  ground  that  others  are  also 
guilty  of  negligence  contributing  to  the  same  injury." 

Miller  v.  No.  Pac.  Railroad  Co.  Idaho,  (1913)  135  P. 
845,  in  defining  proximate  cause  holds  that  where  two  in- 
dependent causes  concur  in  producing  an  injury  so  as  to  con- 
tribute to  the  plaintiff's  damage  that  even  though  one  is 
irresponsible  in  its  origin  the  defendant  Railroad  Company 
would  be  held  liable  by  reason  of  the  fact  that  irrespons- 
ibility or  concurring  cause  would  not  alone  have  been  suf- 
ficient to  produce  the  injury. 

In  Idaho  Gold  Dredging  Corp.  v.  Boise  Payette  Lumber 
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Co.  Idaho,  37  Pac.  2d  407,  it  was  held: 

"Where  damage  has  occurred  while  defendant's  own 
wrongful  act  was  in  operation,  he  cannot  set  up  as 
defense  that  there  was  a  more  immediate  cause  of 
loss  if  that  cause  was  put  into  operation  by  his  own 
wrongful  act,  and  to  entitle  defendant  to  such  ex- 
emption he  must  show,  not  only  that  same  damage 
might  have  happened,  but  that  it  must  have  hap- 
pened if  his  negligent  act  has  not  been  committed." 

Catron  v.  Guido,  Idaho,  33  Pac.  2d  345,  is,  we  believe, 
squarely  in  point  on  the  proposition  of  law.  This  case  has 
been  reaffirmed  by  the  Supreme  Court  of  Idaho  and  is  not 
in  any  way  modified.  The  Court  in  this  case  reversed  a 
judgment  of  nonsuit  by  the  District  Court.  The  action  was 
one  for  injury  to  minors  by  reason  of  ammunition  sold 
them  contrary  to  law  by  the  defendant's  wife.  The  following 
quotation  is  from  the  Carron  case: 

"The  violation  of  a  law,  intended  for  the  protection 
of  a  person  and  others  like  situated,  which  results 
in  his  injury  and  is  the  proximate  cause  of  it,  is  neg- 
ligence per  se.  Curoe  v.  Spokane  ^  I.  E.  R  Co.  32 
Idaho,  643,  186  Pac.  1101,  37  A.  L.  R.  923;  Smith 
V.  Oregon  Short  Line  R.  Co.  32  Idaho,  695,  187 
Pac.  539;  Brixey  v.  Craig  49  Idaho  319,  288  Pac. 
152." 

The  Appellant  cites  many  cases  on  proximate  cause  and 
foreseeability,  each  of  which  we  have  carefully  read  and 
considered,  but  those  cases  are  cases  wherein  the  facts  had 
nothing  to  do  whatsoever  with  electrical  energy,  or  they 
are  cases  wherein  the  facts  showed  there  was  no  notice  nor 
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knowledge  chargeable  to  the  defendant.  We  believe  and  most 
respectfully  submit  the  law  in  this  case  as  to  the  proximate 
cause  is  governed  by  the  rule  laid  down  by  the  Supreme  Court 
of  Idaho  in  Chase  v..  Washington  Water  Power  Co.  1941 
62  Ida.  298,  111  Pac.  2d  872,  wherein  it  said,  at  page  307: 

"In  considering  all  of  the  facts  shown  by  the  evidence 
in  this  case,  the  question  of  whether  the  appellant 
was  negligent  and  whether  its  negligence  was  the 
proximate  cause  of  respondent's  injuries,  was  not 
one  of  law  for  the  court,  but  of  fact  for  the  jury, 
and  the  jury,  having  by  its  verdict,  determined  that 
question  against  the  appellant,  their  finding  should 
not  be  reversed." 

In  other  words,  the  matter  of  proximate  cause  and  ques- 
tions connected  therewith  were  properly  submitted  to  the 
jury,  the  jury  had  the  facts  before  it  and  as  triers  of  the 
facts  determined:  First,  that  there  was  a  duty  on  the  part 
of  the  defendant  railroad  company  as  a  distributor  of  elec- 
tricity. Second,  that  the  distribution  of  electricity  and  the 
manner  in  which  it  was  done  with  the  actual  knowledge 
which  the  railroad  company  had  or  should  have  had  of  the 
hazardous  conditions  in  the  substation,  were  sufficient  to 
pin-point  the  proximate  cause  in  a  causal  line  from  the  rail- 
road company  directly  to  the  injury  of  LaVerl  Johnson. 

The  Restatement  of  Torts  is  cited  as  to  foreseeability. 
Section  435  of  the  Restatement  of  Torts  reads: 

"If  the  actor's  conduct  is  a  substantial  factor  m  bring- 
ing about  harm  to  another,  the  fact  that  the  actor 
neither  foresaw  nor  should  have  seen  the  extent  of 
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the  harm  or  the  manner  in  which  it  occurred  does  not 
prevent  him  from  being  liable." 

38  Am  Jur  Sec.  23,  pages  665  and  666  read  as  follows: 

"Fundamentally  the  duty  of  a  person's  due  care  and 
his  liability  for  negligence  depends  upon  the  ten- 
dency of  his  acts  under  the  circumstances,  as  known 
or  should  be  known  to  him.  *  *  *  The  foregoing 
principals,  which  emphasize  knowledge,  actual  or 
implied,  as  a  foundation  of  a  duty  to  use  due  care, 
are  adhered  to  generally  by  the  authorities." 

The  railroad  company,  as  a  distributor  of  electrical  ener- 
gy to  the  Pacific  Fruit  Express  Company,  for  a  valuable 
consideration,  having  knowledge  that  the  Pacific  Fruit  Ex- 
press Company  had  no  qualified  electricians  and  that  the 
Pacific  Fruit  Express  Company  was  letting  unqualified  men 
go  into  the  substation,  it  became  the  duty  of  the  Union  Pa- 
cific Railroad  Company  to  see  that  the  conditions  in  the 
substation  were  corrected,  or  to  cease  furnishing  energy.  Its 
failure  was  the  proximate  cause  of  the  injuries  to  LaVerl 
Johnson,  and  no  amount  of  argument  and  no  number  of 
cases  cited  can  change  the  facts  and  circumstances  of  the  case. 
Each  case  is  dependent  upon  its  own  peculiar  circumstances 
and  facts.  Here  the  facts  and  circumstances  are  such  that  they 
fall  squarely  within  the  well  known  rules  of  proximate  cause 
and  fix  liability  on  the  Appellant.  The  test  is  reasonable 
foreseeability. 

The  Appellant  relies  upon  certain  Idaho  cases  and  es- 
pecially cites  Stearns  v.  Graves,  62  Idaho  312,  111  Pac.  2d 
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882.  The  present  case  insofar  as  Idaho  is  concerned  is  gov- 
erned by  Valles  v.  Union  Pacific  RR  Co.  et  al,  11  Idaho  231, 
238  Pac.  2d  1154.  This  case  refers  to  and  distinguishes  the 
Stearns  case. 

"Reasonable  foreseeability  is  the  fundamental  test  of 
proximate  cause  and  this  rule  is  not  changed  by  the 
existence  of  an  intervening  act  or  agency."  Phares  v. 
Can,  106  N.  E.  2d  242. 

We  believe  that  this  is  a  fair  and  correct  statement  of  the 
law. 

Chatterton  v.  Pocatello  Post.  70  Idaho  480.  223  Pac. 
389  cited  by  Appellant  was  an  action  for  injury  to  a  minor, 
a  newsboy  who  left  an  automobile  driven  by  his  superior 
and  was  injured  crossing  the  street  and  one  of  the  important 
principles  laid  down  by  the  Court  was  that  a  defendant 
could  not  be  liable  when  complying  with  the  law.  The  de- 
fendant had  parked  its  automobile  in  accordance  with  the 
State  Traffic  Law  and  the  plaintiff  contended  that  the  auto- 
mobile should  have  been  parked  on  the  opposite  side  of  the 
street  which  would  have  been  contrary  to  the  law. 

In  the  instant  case  the  Appellant  is  in  direct  violation  of 
law  and  can  derive  no  comfort  from  the  Chatterton  case. 
Also  in  the  Chatterton  case,  the  Supreme  Court  of  the  State 
of  Idaho  was  discussing  the  proposition  that  negligence  that 
furnished  the  condition  or  occasion  for  an  injury  is  not 
sufficient  where  that  negligence  does  not  put  in  motion  the 
agency  by  which  injuries  are  inflicted. 

The  Appellant  did  put  in  motion  the  agency,  the  elec- 
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tricity,  which  inflicted  the  injury  to  the  plaintiff. 

Stearns  v.  Craves  62  Idaho  312,  111  Pac.  2d  882,  is  a 
case  where  the  doctrine  of  the  last  clear  chance  was  involved. 
The  opinion  has  to  do  with  the  particular  facts  in  that  case 
and  we  call  the  Court's  attention  again  to  Valles  v.  U.  P.  RR 
Co.  et  al,  supra,  where  the  Supreme  Court  of  Idaho  directly 
referred  to  Stearns  v.  Graves  and  pointed  out  that  it  was  not 
inconsistent  with  the  law  as  quoted  in  the  Valles  case  and 
we  submit  that  it  cannot  in  any  way  be  controlling  in  this 
instance. 

D.  THE  TRIAL  COURT  DID  NOT  ABUSE  ITS  DIS- 
CRETION IN  REFUSING  TO  GRANT  A  NEW  TRIAL 
INASMUCH  AS  THE  AMOUNT  OF  THE  VERDICT 
WAS  NOT  GROSSLY  EXCESSIVE  OR  MONSTROUS. 

The  Appellant  spends  much  time  in  its  brief,  pages  49 
to  57,  attempting  to  demonstrate  the  monstrousness  of  the 
verdict  and  judgment  in  this  case.  The  Appellant  offered 
no  evidence  at  trial  relative  to  damages  and  did  not  argue  the 
question  to  the  jury.  When  the  amount  of  the  verdict  was 
called  to  the  attention  of  the  trial  Court  on  motion  for  new 
trial,  the  Court  carefully  considered  the  matter  and  then 
entered  its  order.  (Tr.  p.  31-35).  The  Trial  Court  in  its 
order  quoted  from  Boice  v.  Bradley,  92  Fed  Supp  750,  194 
Fed  2d  80,  198  Fed  2d  790,  certiorari  denied,  343  U.  S.  941, 
72  Sup.  Ct.  1033.  In  quoting  from  the  Boice  case  the  Court 
quoted  what  it  had  to  say  in  that  case,  and  which  was  ap- 
proved by  the  Circuit  Court,   and  which  thus  becomes  the 
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law  in  this  district,  as  follows: 

"As  a  broad  general  rule,  the  damages  must  be  rea- 
sonable whether  merely  actual  damages  or  actual 
and  exemplary  damages.  Unless  the  amount  is  so 
unconscionable  as  to  impress  the  Court  with  the  in- 
justice of  the  award  and  thereby  induce  the  Court  to 
believe  that  the  jury  was  actuated  by  passion,  pre- 
judice or  partiality,  there  will  usually  be  no  inter- 
ference with  the  jury's  verdict.  At  the  very  threshold 
of  this  inquiry  it  must  be  remembered  that  the  Con- 
stitution of  the  United  States,  Amendment  7,  and  of 
this  State  art.  1  Sec.  7,  as  well  as  all  other  States  has 
secured  the  right  of  trial  by  jury  in  civil  actions  by 
the  words  'shall  be  preserved'  or,  as  stated  in  the 
Constitution  of  the  State  of  Idaho,  'shall  remain  in- 
violate'. If  this  mandate  is  to  be  obeyed  the  Court 
must  proceed  with  caution  when  a  motion  such  as 
is  now  before  the  Court  is  considered,  with  the 
thought  in  mind  that  if  the  Court  is  going  to  set 
aside  the  verdict  for  no  reason  except  that  the  Court 
feels  it  is  excessive,  this  Constitutional  provision  will 
be  violated  and  a  jury  trial  would  be  a  useless  thing 
if  in  the  final  outcome  the  Court  could  supplant  its 
opinion  in  place  of  the  opinion  of  the  jury". 

In  Southern  Pacific  Co.  v.  Guthrie,  9th  Cir.  186  Fed  2d 
926,  this  Honorable  Court  held  that  at  most  it  could  con- 
sider with  respect  to  verdicts  claimed  to  be  excessive  only 
whether  the  verdict  is  grossly  excessive  or  monstrous.  This 
rule  is  approved  in  Bradley  Mining  Co.  v.  Boice,  9th  Cir.  194 
Fed  2d  80. 

The  Guthrie  case  involved  a  man  almost  59  years  of 
age  who  had  in  an  accident  lost  a  leg  severed  between  the 
knee  and  the  hip  for  which  a  jury  awarded   $100,000.00 
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The  Court  was  unwilling  to  determine  that  such  damages 
were  excessive  or  monstrous.  Applying  the  same  rule,  how 
can  it  be  said  here  that  the  verdict  is  monstrous  or  grossly 
excessive  in  view  of  the  loss  of  two  legs,  just  below  the 
knee,  the  right  arm  at  the  shoulder,  with  the  pain  and  suf- 
fering, shock,  incompetency,  mental  attitude,  number  of 
amputations,  future  pain  and  suffering,  and  the  continual 
expense,  where  the  injured  party  was  only  23  years  of  age, 
earning  some  $300.00  per  month. 

The  decisions  of  this  Court,  as  well  as  the  Supreme 
Court  of  the  United  States  relative  to  the  granting  of  new 
trials  for  allegedly  excessive  verdicts,  is  too  well  established 
to  require  the  citation  of  innumerable  authorities  relative  to 
injuries  of  this  type.  We  believe  that  the  decision  of  the  Trial 
Court  on  motion  for  new  trial  was  correct  and  that  the  an- 
alysis of  the  factual  situation  here  by  the  Trial  Court  with  the 
application  of  the  law  by  the  Trial  Court  is  a  complete  answer 
to  the  contentions  of  Appellant. 

The  Appellant  seeks  to  minimize  the  suffering  and  the 
length  of  time  that  LaVerl  Johnson  was  incapacitated,  and 
seemingly  predicts  a  bright  future  for  him.  In  summarizing 
his  mental  condition  from  the  Appellant's  viewpoint.  Ap- 
pellant overlooks  the  important  fact  that  Appellee  was  re- 
quired to  allege  and  prove  that  his  mental  condition  and 
capacity  was  such  that  he  was  incompetent  and  under  legal 
disability  from  the  time  of  the  accident  until  July  1,  1951. 
The  proof  in  this  respect  (Tr.  43,  110)  showed  that  this 
incompetency  and  disability  lasted  for  a  much  longer  time, 
and   the  Appellant,   after  hearing   the   testimony  and   being 
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convinced  of  the  incompetency  as  a  result  of  this  accident, 
admitted  the  same  and  withdrew  its  denial  thereto  (Tr.  1 10- 
111). 

We  cite  cases  where  comparable  amounts  have  been 
awarded  and  approved  for  comparable  injuries: 

St.  Louis  SW  Railroad  Co.  v.  Ferguson,  CCA  8th, 
182  Fed.  2d  949,  upholding  a  verdict  of 
$150,000.00  for  the  loss  of  a  leg,  an  arm  and 
fingers. 

Kieffer  v.  Blue  Seal  Chem.  Co.  CCA  3rd,  107  F. 
Supp.  288,  196  Fed.  2d  614,  where  $250.- 
000.00  was  upheld  for  third  degree  facial  burns, 
permanently  disfigured  face,  blindness  except 
for  25%   vision  in  one  eye. 

Florida  Power  8'  Light  Co.  v.  Robinson,  1954, 
68  So.  2d  406,  upholding  $225,360.00  for 
serious  back  injuries  and  brain  concussion. 

It  is  to  be  noted  that  Appellant  has  cited  at  page  56  of 
its  brief  a  case  from  Florida,  but  neglected  to  cite  the  later 
Florida  case  which  we  have  just  noted. 

Devito  V.  United  Air  Lines,  98  Fed.  Supp.  88,  upheld  a 
verdict  of  $160,000.00  for  the  death  of  a  38  year  old  busi- 
nessman earning  $9,000.00  in  the  year  immediately  prior 
to  his  death. 

LaVerl  Johnson  has  a  life  expectancy  of  approximately 
40  years,  and  the  injuries  and  his  pain  and  suffering  and  the 
future  which  he  faces  are  clear.  Based  upon  the  law  and  the 
facts  we  believe  it  is  clear  that  the  verdict  and  the  judgment 
are  proper  and  that  the  Trial  Court  did  not  abuse  its  judicial 
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discretion  in  refusing  to  find  the  verdict  excessive. 

E.  ALLEGED  ERRORS  IN  ADMISSION  OF  TESTI- 
MONY OF  ELMER  V.  SMITH. 

Appellant,  at  pages  57  and  58  of  its  brief,  cites  from 
Jones  on  Evidence.  Actually  the  citation,  as  well  as  the 
quotation  given,  fails  to  include  the  exceptions  to  the  gen- 
eral rule  and  the  exceptions  were  found  on  the  next  page, 
or  at  page  700.  The  rule  on  exceptions  to  the  general  rule, 
2  Jones  on  Evidence,  4th  Ed.  page  700  is  as  follows: 

"Exceptions  to  the  general  rule — While  the  authori- 
ties are  generally  agreed  that  an  expert  witness  may 
not  be  called  upon  to  decide  ultimate  issues  or  pass 
upon  contraverted  questions  of  fact,  there  is  some 
confusion  and  apparent  conflict  among  the  courts  as 
to  the  application  of  the  rule.  An  examination  of 
the  decisions  discloses  many  instances  in  which  courts, 
without  specifically  repudiating  the  rule,  have  de- 
parted from  it  by  permitting  an  expert  to  testify 
directly  as  to  an  ultimate  issue,  or  to  express  an 
opinion  as  to  the  merits  of  the  controversy." 

The  Appellants  have  also  indicated  that  the  law  is  all 
"one  way  on  the  subject,"  page  57  of  their  brief.  The  law 
in  Idaho  is  not  as  is  cited  by  Appellant.  We  briefly  review 
the  Idaho  law : 

Knauff  V.  Dover  Lbr.  Co.  20  Idaho  773,  120  Pac.  157, 
is  a  case  in  which  an  expert  witness  was  asked:  "What  is  the 
proper  method  of  construction  in  the  slasher  with  reference 
to   the   hole   about   the   chain   where   the   chain   goes   down 
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through  the  floor?"  In  this  case  it  was  argued  that  the  ques- 
tion called  for  an  opinion  of  the  witness  upon  an  issue  which 
should  have  been  left  to  and  was  to  be  determined  by  the 
jury.  The  Court  said  at  page  789  of  the  Idaho  Reports: 

"In  the  present  case  the  question  as  to  the  negligence 
of  the  defendant  in  permitting  the  hole  to  be  in  the 
condition  it  was,  and  permitting  it  to  so  remain  was 
for  the  jury  to  determine,  and  the  jury  might  be 
very  much  aided  in  determining  this  question  by  the 
evidence  that  it  was  maintained  in  such  a  manner 
as  to  show  negligence  on  the  part  of  the  appellant, 
or  where  the  facts  were  such  as  to  require  of  the  re- 
spondent that  he  should  expect  and  look  for  defects 
in  the  construction,  condition  and  operation  of  the 
chains  to  this  hole.  This  would  not  necessarily  be  a 
matter  of  common  knowledge  but  would  be  the 
statements  and  experience  of  men  familiar  with  the 
subject  and  might  be  a  very  great  aid  to  the  jury, 
notwithstanding  the  fact  that  the  very  question  which 
the  witness  expresses  an  opinion  upon  is  a  question 
which  the  jury  must  pass  upon;  and  in  such  cases 
the  fact  that  the  witness  expresses  an  opinion  upon 
a  matter  not  of  common  knowledge  in  giving  his  testi- 
mony, is  not  reversible  error." 

The  Trial  Judge  was  following  the  Idaho  law  and  stated 
in  effect  the  same  rule  as  set  forth  in  the  Knauff  case  hereto- 
fore quoted,  by  saying:    (Tr.  p.  193) 

"I  take  it  the  only  way  the  jury  or  the  court  or  any- 
one else  could  get  any  information  on  this  matter  is 
from  the  opinion  of  experts.  There  would  have  to  be 
some  foundation  for  the  jury  to  pass  upon  the  ques- 
tion that  would  be  submitted  to  them.  The  only  way 
I  know  of  that  they  could  get  that  information  would 
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be  from  physical  conditions  and  from  the  opinions 
of  experts.  This  man  is  qualified  as  an  expert. 

*   ♦    ♦    *    * 

I  will  let  him  answer." 

Further,  the  Idaho  case  of  Cochran  v.  Gritman,  1921, 
34  Idaho  654,  203  Pac.  289,  was  cited  with  approval  by 
the  Supreme  Court  of  the  United  States  in  Eastern  Trans- 
portation Line  o.  Hope,  95  U.  S.  297,  24  Law  Ed.  477,  in 
which  it  was  stated: 

"It  is  permitted  to  ask  questions  of  the  witness  of  this 
class  which  cannot  be  put  to  ordinary  witnesses.  It 
is  not  an  objection,  as  is  assumed,  that  he  was  asked 
questions  involving  the  points  to  be  decided  by  the 
jury.  As  an  expert,  he  could  properly  aid  the 
jury  by  such  evidence,  although  it  would  not  be 
competent  to  be  given  by  an  ordinary  witness.  It  is 
upon  subjects  upon  which  the  jury  are  not  as  well 
able  to  judge  for  themselves  as  the  witness  that  an 
expert  as  such  is  expected  to  testify.  Evidence  of  this 
character  is  often  given  upon  subjects  requiring  medi- 
cal knowledge  and  science,  but  it  is  by  no  means 
limited  to  that  class  of  cases." 

The  case  of  Hay  hurst  v.  Boyd  Hospital,  1927,  43  Idaho 
661  is  also  authority  for  the  above  rule. 

In  addition  to  these  matters  the  Appellant  absolutely 
waived  any  possible  error  on  this  question,  which  error  we 
do  not  at  all  concede,  when  it  went  on  and  did  not  renew  its 
objection  on  other  testimony  given  by  the  witness  Smith, 
and  when  it  cross-examined  Smith  regarding  all  of  these 
matters.  Furthermore,  the  portion  of  the  record  set  out  by 
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the  Appellant  in  its  brief  as  to  the  testimony  to  which  it 
objects,  Page  15,  of  their  brief  shows  positively  that  the 
witness  was  not  testifying  to  the  duty  but  was  testifying  to 
the  practice.  The  witness  stated  as  follows: 

"*  *  *  in  my  observation  over  previous  years  the 
power  company  and  other  distributors  of  electricity 
will  not,  knowingly,  and  if  it  is  within  their  know- 
ledge,  deliver  electricity   to  hazardous  installations. 

♦    *    *" 

The  Court  carefully  instructed  the  jury  as  to  the  weight 
to  be  given  the  testimony  of  opinion  witnesses.  That  in- 
struction appears  at  Tr.  376-377.  Appellant  in  no  way 
excepted  to  that  instruction  and  did  not  in  its  brief  and  can- 
not now  point  out  any  prejudicial  error  from  the  admission 
of  the  testimony  of  the  witness  Smith. 

F.  ALLEGED  ERRORS  IN  INSTRUCTIONS 

Appellant  in  its  specifications  of  errors,  IV  to  XI  inclu- 
sive, requests  this  Court  to  review  instructions  given  and 
requested.  In  doing  so,  reference  is  made  to  the  Motion  for 
new  trial,  as  well  as  the  Motion  for  Judgment  notwithstand- 
ing the  verdict  for  the  reasons  alleged  as  error.  As  we  under- 
stand the  law  in  Federal  Court,  and  in  this  circuit,  the  Ap- 
pellant cannot  appeal  from  the  Order  denying  the  Motion 
for  new  trial,  or  from  the  Order  denying  Motion  for  Judg- 
ment notwithstanding  the  verdict  as  to  these  matters.  Its 
appeal  is  from  the  verdict  and  judgment  in  the  trial  Court, 
and  not  from  any  rulings  on  such  Motion. 
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In  Armstrong  vs.  New  La  Paz  Gold  Mining  Company, 
1939  CCA  9th.   107  Fed.  2d  453,  the  2nd  headnote  reads: 

"The  Circuit  Court  of  appeals  would  only  notice 
appeal  from  judgment  and  not  appeal  from  Order 
denying  Defendant's  Motion  for  a  new  trial." 

Ford  Motor  Company  v.  Motor  Sales,  1950,  CCA  6th, 
185  Fed.  2d  531  was  an  appeal  from  the  judgment  notwith- 
standing the  verdict  and  the  appeal  was  dismissed.  The  Court 
at  page  533,  said: 

"It  is  likewise  well  settled  that  no  appeal  will  lie  from 
an  Order  overruling  a  Motion  for  a  new  trial  (cases 
cited) . 

"Appeals  may  follow  in  time  the  entry  of  such 
on  Order,  but  such  an  appeal  is  properly  taken  from 
the  judgment  previously  entered  rather  than  from 
the  order  which  refused  to  set  it  aside." 

At  page  534  this  was  said: 

"Applying  the  same  general  rule,  it  follows  that 
an  appeal  may  follow  in  time  after  the  entry  of  an 
order  sustaining  a  motion  for  the  entry  of  judgment 
notwithstanding  the  verdict.  The  appeal  is  not  taken 
from  the  order  sustaining  the  motion,  but  from  the 
judgment  thereafter  entered  which  disposes  of  the 
case.  It  also  logically  follows  that  an  appeal  may  fol- 
low in  time  after  an  order  overruling  a  motion  for 
judgment  notwithstanding  the  verdict.  The  appeal 
is  not  taken  from  the  order  overruling  the  motion, 
but  from  the  judgment  previously  entered  which  the 
order  did  not  set  aside." 
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The  challenge  to  the  Instructions  is  also  of  no  merit  what- 
soever for  two  separate  and  distinct  reasons:  1.  If  error  did, 
in  fact,  exist  in  the  challenged  or  refused  instructions,  that 
error  was  absolutely  waived  by  the  Appellant,  and  2.  The 
challenged  instructions  as  given,  were  correct,  and  they  pro- 
perly set  forth  the  law;  those  instructions  purportedly  ten- 
dered by  the  Appellant,  were  properly  refused. 

1.   Waver  of  objections: 

At  the  conclusion  of  the  Court's  oral  instructions  to  the 
Jury  (Tr.  p.  382) ,  the  Court  in  the  absence  of  the  jury, 
inquired  of  counsel  whether  they  wished  to  register  any 
exceptions  to  the  record  as  to  instructions.  Thereupon,  Mr. 
Anderson,  counsel  for  the  Appellant,  interposed  a  number  of 
objections  (Tr.  p.  382-386).  After  the  Court  had  listened 
to  the  objections  made,  the  Court  recalled  the  Jury,  and  then 
gave  additional  instructions  (Tr.  p.  386-387).  The  jury 
was  then  excused  again,  and  the  Court  asked   (Tr.  p.  387)  : 


The  Court:  Does  the  plaintiff  feel  that  I  have 
covered  the  matter? 

Mr.  Davis:  Yes,  your  Honor. 

The  Court:  Do  you  have  any  further  objection? 

Mr.  Anderson :  I  have  no  further  objections. 

The  Court:  You  feel  that  I  have  fully  covered 
the  matter;  if  you  don't,  then  I  will  call  them  back. 

Mr.  Anderson:  I  didn't  feel  or  rather  it  didn't 
seem  to  me  that  it  had  been  covered  when  your  Honor 
told  them  they  should  not  tie  the  Pacific  Fruit  Ex- 
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press  into  this. 

The  Court:  I  also  told  them  that  in  any  action 
such  as  their  pulling  the  switches  or  anything  of  that 
nature  that  the  Union  Pacific  should  not  be  held 
responsible  for  any  of  their  acts. 

Mr.  Anderson:  I  think  it  is  all  right. 

The  Court:  You  are  satisfied. 

Mr.  Anderson:  Yes. 

The  Court:  Mr.  Bailiff,  you  may  recall  the  jury. 

(The  following  in  the  presence  of  the  jury.) 

The  Court:  The  alternate  jurors  may  be  excused 
at  this  time  and  I  want  to  thank  you  for  the  atten- 
tion you  have  paid  here,  and  for  helping  us  out  by 
standing  by.  The  bailiffs  will  be  sworn. 

(Whereupon,  the  bailiffs  were  sworn  by  the  clerk.) 


The  Court:   The  jury  may  now  retire  to  con 
sider  their  verdict. 


I 


The  record  points  up  two  separate  reasons  for  the  A 
pellees'  position  that  the  Appellant  has  waived  the  right  to 
objection.  First,  counsel  failed  to  object  to  the  instructions 
of  the  Court,  as  corrected,  and  secondly,  the  instructions  as 
corrected,  were  absolutely  approved  by  the  Appellant;  con- 
sequently, all  objections  were  waived. 

Rule  5 1  of  the  Federal  Rules  of  Civil  Procedure,  provide 
as  follows: 
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"*  *  *  ]sjo  party  may  assign  as  error  the  giving  or 
the  failure  to  give  an  instruction  unless  he  objects 
thereto  before  the  jury  retires  to  consider  its  verdict, 
stating  distinctly  the  matter  to  which  he  objects  and 
the  grounds  of  his  objections.    *    *    *" 

The  underlying  principle  for  the  status  of  the  law  is  that  the 
trial  Judge  is  entitled  to  be  informed  of  possible  errors,  and 
given  an  opportunity,  if  necessary,  to  correct  them.  Williams 
vs.  Powers,  1943,  135  Fed.  2d  153,  CA  6th.  The  authori- 
ties on  this  aspect  of  our  argument  are  numerous.  Boise  Pay- 
ette Lumber  Company  vs.  Larson,  1954,  CA  9th,  214  Fed. 
2d  373;  LeVine  vs.  Joseph  E.  Seagram  &  Sons,  Inc.,  1946, 
CA  7th,  10  Fed.  Rules  Service,  51.21,  Case  1,  158  Fed.  2d 
55. 

An  examination  of  the  record  after  the  Court  corrected 
the  charge,  in  accordance  with  the  Appellant's  request,  con- 
clusively illustrates  that  it  made  no  further  objection  of  any 
nature.  It  may  not  now  complain  of  any  prejudice.  The  mere 
fact  that  the  Appellant  had  submitted  requests  for  instruc- 
tions which  the  Court  denied,  does  not  alter  or  otherwise 
abrogate  the  requirements  of  Rule  51.  Blair  vs.  Cullom,  168 
Fed.  2d  622,  in  which  the  Rule  is  stated  as  follows: 

"It  seems  clear  that  Rule  51  applies  and  requires  ob- 
jections to  those  parts  of  the  charge  claimed  to  be 
erroneous,  whether  or  not  requests  of  charge  have 
been  submitted  (citing  cases) .  The  fact  that  here 
they  were  submitted  before  trial  rather  than  during 
it  we  think  immaterial;  as  we  have  said  before,  ob- 
jection must  be  taken  'in  order  *  *  *  that  the  judge 
may  clarify  or  correct  his  statement  before  the  jury 
retires'." 
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Not  only  did  counsel  fail  to  object  as  is  required  by  Rule 
51,  but  we  further  contend  that  the  record,  as  reproduced 
above,  shows  a  consent  to  the  instructions  as  given. 

A  clear  pronouncement  of  the  applicable  Rule  is  con- 
tained in  Wood  vs.  Sexton  Company,  275  Fed.  660,  CCA 
3rd. 

In  Boise  Payette  Lumber  Company  vs.  Larson,  214  Fed. 
2d.  373,  this  Court  said: 

"*  *  *  counsel  subjectively  may  have  had  reserva- 
tions about  the  instructions,  yet,  tested  objectively, 
there  is  much  validity  to  the  proposition  of  Plaintiff 
that  the  Defendant  consented  to  the  instructions  as 
given." 

2.   Instructions  as  given  correctly  stated  the  law: 

The  argument  of  Appellant  as  to  the  instructions  given 
the  jury,  which  Appellant  specifies  as  error  is  contained  at 
pages  60-64  of  its  Brief.  The  challenge  to  the  correctness  of 
those  instructions  is  upon  the  theory  that  there  was  no  evi-i 
dence  that  there  was  anything  defective  in  the  equipment  ori 
appliances  in  or  about  the  sub-station.  We  believe  that  we' 
have  fully  answered  this  contention  in  our  argument  con- 
tained  at   pages    10   to   44   of   this   Brief.   We   there   point, 
out  that   the   law   is   that   when    a   defective  or  hazardous: 
or  dangerous  or  perilous  condition  exists  of  which  the  one 
furnishing  electric  energy  has  notice,  even  though  those  con- 
ditions exist  on  the  premises  of  another,  and  in  equipment  of 
another,  that  the  duty  of  the  one  furnishing  electricity  is  to 
require  the  correction  of  conditions  or  refuse  to  furnish  elec- 
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trical  energy  into  such  equipment.  The  play  on  words  as  to 
the  term  "defect"  and  as  to  the  term  "hazardous"  or  peril- 
ous" or  "dangerous"  is  without  any  merit. 

Appellant  strenuously  contends  on  page  60  of  its  Brief 
that  the  Court  erred  in  instructing  the  Jury  with  reference  to 
defective  equipment,  when  there  was  no  evidence  as  to  defects. 

The  Court's  instruction  using  the  word  "defects"  and 
"defective"  does  not  at  all  bear  out  the  construction  placed 
upon  the  same  by  Appellant.  The  particular  instruction  is 
found  on  page  374,  Transcript.  It  shows  that  the  Court 
merely  gave  to  the  jury  a  general  rule  of  law  with  reference 
to  the  duty  of  one  supplying  electricity. 

This  instruction  was  clearly  a  guide  to  the  jury,  and  not 
only  was  not  unfavorable  to  Appellant,  but  if  there  were  no 
defects,  could  not  possibly  prejudice  them. 

On  page  377  of  the  Transcript,  the  Court  instructed  the 
jury  as  to  what  would  amount  to  negligence  on  the  part  of 
Appellant,  and  it  will  be  noted  that  the  jury  were  specifically 
advised  that: 

"*  *  *  and  you  further  find  that  such  conditions 
were  dangerous  or  hazardous  to  life  and  property, 
and  that  the  Union  Pacific  Railroad  Company  con- 
tinued to  furnish  high  voltage  electricity  through  said 
lines  and  into  said  sub-station,  and  that  as  a  proxi- 
mate cause  thereof,  LaVerl  Johnson  was  injured, 
then  the  defendant  was  negligent." 

The  Appellant  cannot  point  up  anything  in  the  instructions 
or  any  portion  of  any  instruction  that  in  any  way  advises 
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the  jury  that  the  Appellant  could  be  found  negligent  by 
reason  of  any  "defective"  condition,  and  assuming  but  not 
admitting  that  the  Appellant  is  correct  in  its  definition  and 
interpretation  of  "defective"  it  has  no  complaint  whatever, 
either  from  a  legal  or  a  practical  standpoint  with  the  instruc- 
tions on  the  subject.  ■ 

CONCLUSION 

For  the  reasons  hereinabove  stated,  it  is  respectfully  sub- 
mitted that  no  prejudicial  error  appears  in  the  Record;  that 
the  verdict  of  the  jury  and  the  judgment  entered  thereon  by 
the  Court  were  in  every  respect  in  accordance  with  the  law 
and  the  facts  established  and  that  accordingly,  we  respect- 
fully pray  that  said  judgment  be,  in  all  respects  affirmed. 

Respectfully  submitted, 

B.  W.  DAVIS 
GEORGE  R.  PHILLIPS 
LOUIS  P.  RACINE,  JR. 

Attorneys  for  Appellees 
Residence:  Pocatello,  Idaho 
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STATEMENT  OF  FACTS 

While  we  have  captioned  this  as  Statement  of  Facts  it  is 
merely  a  reply  to  appellees'  Statement  of  Facts,  because  we 
believe  that  appellees  are  endeavoring  to  claim  more  for  the 
facts  asserted  by  them  than  the  record  really  supports. 

Appellees  contend  that  the  Pacific  Fruit  Express  Com- 
pany, prior  to  November  4,  1950  had  no  electricians  em- 
ployed at  Pocatello.  This  should  be  corrected  to  show  that 
they  did  have  an  electrician  prior  to  and  on  November  4, 
1950,  Melvin  Judge  was  its  electrician  (R  307). 

It  is  questionable,  in  fact  we  think  the  testimony  will  not 
support  a  statement,  that  a  Union  Pacific  electrician  had  been 


in  the  substation  on  November  4,  1950  prior  to  the  accident. 
We  think  there  is  no  substantial  evidence  to  support  this,  but 
to  the  contrary  the  evidence,  we  think,  is  clear  that  there  were 
no  railroad  electricians  and  no  one  front  the  Railroad  at  all 
at  the  substation  on  the  morning  in  question.  See  the  testi- 
mony of  James  E.  Johnson  and  Melvin  Judge,  who  were  in 
the  substation  performing  whatever  work  was  necessary  to 
be  performed  (R  303-304,  308,309).  The  only  reason  ap- 
pellees witnesses  testified  about  a  railroad  electrician  is  be- 
cause they  said  they  saw  Union  Pacific  trucks  around  the 
substation  (R  122).  That  doesn't  prove  there  were  railroad 
electricians  in  the  substation,  for  the  trucks  they  saw  might 
have  been  railroad  trucks  parked  there  for  some  other  pur- 
pose, because  the  substation  itself  sets  out  in  the  open  and 
does  not  preclude  the  parking  of  vehicles  about  it  (R  123- 
124,  284). 

Neither  does  the  record  support  the  statement  that  em- 
ployees of  the  Pacific  Fruit  Express  Company  had  been  in 
the  past  assigned  to  work  in  the  substation  "for  the  purpose 
of  painting  lead  wires"  as  stated  on  pages  5-6  of  appellees 
Brief.  The  record  only  shows  that  that  was  what  LaVerl 
Johnson  was  instructed  to  do  on  the  day  he  received  his  in- 
jury (R  108). 

Contrary  to  appellees  statement  of  facts,  there  was  a  hot 
stick  available  to  pull  the  disconnect  switches  (R  286) . 

Reference  is  made  to  the  fact  that  there  were  no  warning 
signs  in  the  substation  about  pulling  switches;  but  if  that  is 
of  any  importance,  and  we  think  it  isn't,  appellee  LaVerl 


Johnson  testified  that  he  paid  no  attention  to  any  switches 
when  he  went  in  (R  228)  ;  so  if  he  didn't  look  at  the  switches 
he  wouldn't  have  seen  any  signs  either. 

Appellees  endeavor  to  support  their  case  by  a  statement 
that  the  appellant  was  furnishing  electricity  to  the  Pacific 
Fruit  Express  for  a  valuable  consideration.  There  are  some 
statements  in  the  evidence  about  the  furnishing  of  electricity 
to  the  Pacific  Fruit  Express  Company,  but  nothing  about  a 
valuable  consideration.  There  is  nothing  substantial  to  sup- 
port any  statement  that  appellant  was  furnishing  electricity 
to  the  Pacific  Fruit  Express  Company  substation.  All  of  the 
facts  established  that  the  electricity  was  being  furnished  by 
the  Idaho  Power  Company  jointly  to  the  Pacific  Fruit  Express 
Company  and  the  Railroad;  they  were  merely  co-users  of 
energy  coming  from  the  same  source. 

The  facts  are  clear  and  undisputed  as  shown  in  our  State- 
ment of  Facts  that  the  transmission  line  across  the  tracks  to 
the  substation,  and  the  substation,  are  owned,  operated  and 
controlled  by  the  Pacific  Fruit  Express  Company.  It  is  like- 
wise clear  and  undisputed  that  when  the  energy  left  the 
Batiste  line  it  was  the  property  of  the  Pacific  Fruit  Express 
Company  (R  341-342)  ;  the  fact  that  the  meter  was  on  the 
2300  volt  side  is  not  significant  because  the  current  can  be 
metered  on  either  side  of  the  transformer  (R  167) .  The  Pa- 
cific Fruit  Express  Company  agreed  to  pay  the  Railroad 
Company  for  the  power  it  used  from  the  Idaho  Power  Com- 
pany plus  109^  for  transmission  line  and  transformer  losses 
(R  316). 

That  appellant  was  not  furnishing  or  delivering  energy 


to  the  Pacific  Fruit  Express  Company  is  established  not  only 
by  the  appellant's  evidence,  but  also  by  the  evidence  of  the 
appellees.  First  of  all,  the  Pacific  Fruit  Express  Company 
and  the  Oregon  Short  Line  Railroad  Company  entered  into 
a  construction  contract,  Exhibit  26,  which  expired  by  its 
own  terms  April  28,  1929.  The  purpose  of  this  contract  was 
so  that  the  Pacific  Fruit  Express  Company  could  obtain 
power  cheaper  from  the  Idaho  Power  Company  if  the  power 
it  used  was  combined  with  that  of  the  Oregon  Short  Line 
Railroad  Company  and  the  Railroad  Company  bill  the  Pa- 
cific Fruit  Express  Company  for  its  portion  of  the  power 
used  (R  314-316).  Appellees  own  evidence  speaks  louder 
as  to  this,  for  they  put  on  as  a  witness  Milton  T.  Sargent, 
Division  Chief  Clerk  of  the  Idaho  Power  Company,  and 
established  that  the  Idaho  Power  Company  furnished  elec- 
tricity to  the  Union  Pacific  Railroad  Company,  but  found 
no  billing  from  the  Idaho  Power  Company  to  the  Pacific 
Fruit  Express  Company  (R  142-144).  That  would  be  na- 
tural under  the  co-user  plan  referred  to,  and  to  support  this 
appellees  introduced  Exhibit  No.  21  (R  210-211)  in  evi- 
dence, which  is  a  bill  rendered  by  the  Union  Pacific  to  the 
Pacific  Fruit  Express  Company,  and  in  part  reads  as  follows: 

'Tor  your  proportion  for  cost  of  Electric  Current 
furnished  at  Pocatello,  Idaho,  in  accordance  with 
meter  reading  for  the  month:  October  22  to  Novem- 
ber 22  incl.  Such  current  being  furnished  by  the  Idaho 
Power  Co.  is  being  billed  for  in  accordance  with  con- 
tract Audit  No.  16598  dated  June  10.  1930." 

Also,   Earl  R.   Gilbert,  District  Foreman  for  the  Idaho 


Power  Company,  who  testified  at  the  trial  for  both  parties, 
was  asked  if  he  would  have  advised  his  Company  not  to 
furnish  power  to  the  substation  in  question,  and  he  said: 

"A.  No,  we  would  not  advise  them  not  to  deliver 
energy  because  the  service  was  always  delivered  to  it, 
— at  that  time  the  substation  had  not  been  changed; 
it  was  safe  at  the  time  we  started  service  and  there 
was  no  reason  why  service  should  have  been  cut  off" 
(R  238). 

The  Pacific  Fruit  Express  Company  was  merely  per- 
mitted to  tap  onto  the  railroad  Batiste  line  (R  161)  in  order 
to  obtain  its  power  delivered  by  the  Idaho  Power.  Exhibit 
29,  contrary  to  what  appellees  claim  for  it,  merely  enlarged 
the  transformer  site  from  15x22  feet  to  33x31  feet,  and  con- 
tinue the  rental  for  the  right  of  the  Pacific  Fruit  Express 
Company  to  maintain  and  operate  the  transmission  line  from 
the  Batiste  line  across  the  tracks  to  the  substation  (R  336- 
338). 

Also  in  support  of  the  fact  that  the  appellant  was  not 
delivering  any  energy  to  the  Pacific  Fruit  Express  Company 
it  is  to  be  observed  that  no  claim  is  made,  and,  of  course, 
none  could  be  made,  that  the  Railroad  was  generating  any 
electricity.  Before  it  could  deliver  any  it  seems  to  us  it  would 
have  to  generate  it,  and,  of  course,  it  was  not  doing  that.  The 
sum  and  substance  is  that  the  Idaho  Power  Company  was 
delivering  the  energy  and  all  the  appellant  did  was  to  pay 
the  total  bill  of  the  Railroad  and  Express  Companys  and 
charge  the  Express  Company  for  what  it  used. 
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ARGUMENT 

(Appellees  Brief — p  8  to  40) 

From  the  facts  stated  and  set  forth  in  detail  in  our  open- 
ing Brief  it  seems  clear  to  us  that  appellees  have  not  estab- 
lished by  any  evidence  or  by  any  substantial  evidence  that 
appellant  was  delivering  electrical  energy  to  the  Pacific  Fruit 
Express  Company.  There  is  no  evidence  that  appellant  was 
operating  the  substation. 

The  substation  was  owned,  operated,  and  controlled 
by  the  Express  Company;  it  held  the  premises  under  lease 
to  the  exclusion  of  appellant,  for  which  reason  appellant 
had  no  right,  and  we  think  no  duty,  to  do  anything  about 
standards  referred  to  in  any  of  the  Safety  Codes.  As  a  matter 
of  fact,  the  Handbook  we  have  H-32,  which  must  be  the 
same  as  the  one  appellees  refer  to,  under  Rule  91  B  says: 

"The  intent  of  the  rules  will  be  realized  (1)  by  apply- 
ing the  rules  in  full  to  all  new  installations,  recon- 
structions, and  extensions,  *  *  *  ," 

This  Rule  should  apply  in  the  present  situation  in  favor 
of  the  Pacific  Fruit  Express  Company  if  any  of  the  rules 
are  pertinent,  for  the  substation  was  standard  when  built 
(R  236,  346)  and  was  as  safe  on  November  4,  1950  as  the 
day  it  was  built,  with  nothing  defective  about  it.  On  the  day 
of  the  accident,  however,  it  was  not  operated  safely  by  the 
Pacific  Fruit  Express  Company  (R  182-183,  203-205,  236- 
237,  344-345),  and  accordingly  there  was  no  reason  to  cut 
off  service  to  the  substation  (R  238) . 


Appellees  state  it  was  the  electrical  energy  which  injured 
LaVerl  Johnson.  That  cannot  be  denied,  but  that  does  not 
aid  appellees  for  the  reason  that  ( 1 )  appellant  owed  Johnson 
no  duty;  (2)  the  electrical  energy  going  into  the  substation 
was  only  a  condition  and  not  the  proximate  cause,  see  pages 
28,  36-44,  45-49  of  appellant's  opening  Brief. 

Appellees  assert  that  appellant  was  required  to  exercise  a 
high  degree  of  care,  but  overlook  the  fact  (1)  that  appellant 
was  not  delivering  the  energy,  (2)  that  the  energy  belonged 
to  the  Express  Company  from  the  time  it  left  the  Batiste  line 
to  go  across  the  tracks  to  the  substation,  both  of  which  were 
owned  and  operated  by  the  Express  Company,  (3)  that  the 
substation  was  not  defective,  was  capable  of  receiving  elec- 
trical energy,  and  was  perfectly  safe  the  day  of  the  accident 
if  it  had  been  operated  properly,  but  (4)  the  cause  of  the 
accident  was  the  manner  of  operation  by  the  Express  Com- 
pany. 

Another  thing  which  appellees  fail  to  recognize  is  the  fact 
that  no  one  on  the  railroad  (there  is  absolutely  no  proof)  was 
advised  or  knew,  or  had  any  reason  to  know,  that  LaVerl 
Johnson,  or  anyone  else,  was  to  be  sent  into  the  substation  on 
this  particular  day,  or  on  any  day,  unaccompanied, 
without  the  most  positive  instructions  what  to  do,  or  in  the 
absence  of  positive  instructions  to  see  that  the  disconnect 
switches  were  pulled;  none  of  which  could  be  reasonably 
anticipated  by  the  appellant  even  though  it  had  a  duty  to 
anticipate,  which  we  think  it  did  not.  LaVerl  Johnson  having 
been  told  to  paint  taped  up  leads  to  and  from  transformers, 
appellant  could  not  reasonably  anticipate  he  would  pass  up 
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the  transformers  and  go  to  the  rear  of  the  substation  and  grab 
ahold  of  and  attempt  to  paint  a  bare  wire  running  to  the 
lightning  arrester. 

No  accident  had  ever  occurred  at  this  substation,  which 
had  been  constructed  for  a  period  of  about  twenty- five  years 
at  the  time  this  accident  occurred.  Nothing  of  the  sort  could 
have  been  reasonably  expected  to  occur. 

"Good  seamanship  does  not  require  foreknowledge 
of  unprecedented  events." 

The  President  Madison    (9  Cir.)    91   Fed.    (2d) 
835,  841. 

See  p  23-29  of  our  opening  Brief,  and  the  case  of 

Charnock  vs.  Texas  &  P.  R.  Co.,  194  U.  S.  432, 
48  L.  Ed.  1057,  where  the  court  said: 

"No  loss  from  any  cause  is  shown  to  have  occurred 
during  the  existence  of  the  practice, — nothing  shown 
from  which  danger  could  be  apprehended.  One  of 
plaintiff's  witnesses  testified  that  tramps  passed  up 
and  down  the  road  daily;  but  what  can  be  inferred 
from  that?  It  is  inappreciable.  Was  danger  to  be  ap- 
prehended from  their  carelessness  or  malice?  During 
the  ten  or  eleven  years  of  the  existence  of  the  station 
not  an  instance  of  either  is  shown." 

Accordingly  the  court  held  there  was  no  negligence  on  the 
part  of  the  defendant. 

This  case  is  applicable  to  the  repetitious  contentions  made 
by  appellees  that  unqualified  persons  were  allowed  in  the 


substation.  We  think  there  was  no  such  evidence,  except  on 
the  occasion  when  Johnson  was  injured  or  at  times  when  the 
meter  was  read  once  a  month,  but  the  man  reading  the  meter 
understood  his  business. 

Appellees  endeavor  to  make  a  great  deal  out  of  the  test- 
imony that  the  Express  Company  had  no  electricians.  Why 
they  refuse  to  recognize  the  facts  or  why  they  ignore  the  facts 
is  beyond  our  comprehension. 

Melvin  Judge  testified  positively  (R  306-313)  that  he 
was  a  qualified  electrician  with  experience  in  high  voltage; 
that  he  started  to  work  for  the  Pacific  Fruit  Express  Company 
in  September,  1950,  and  in  the  morning  of  the  day  the  acci- 
dent occurred  he  went  to  this  very  substation  to  check  and 
change  transformer  oil;  that  he  went  in  with  James  Johnson, 
Howard  Johnson,  and  some  Express  laborers;  that  the  pole-top 
switch  was  pulled  which  killed  the  power  in  the  substation 
except  that  which  was  going  into  the  lightning  arresters; 
that  there  were  just  the  three  of  them  in  the  substation  except 
for  the  laborers,  who  left  the  station  first.  Judge  knew  there 
was  energy  in  the  lightning  arresters  and  so  did  the  Johnsons. 
To  say  that  the  Express  Company  had  no  electricians  is  in 
utter  disregard  of  the  record,  and,  of  course,  the  trial  court 
in  making  the  statement  he  did  (R.  351)  overlooked  Mr. 
Judge. 

One  reason  perhaps  why  appellees  do  not  care  to  refer  to 
Mr.  Judge  is  because  of  the  statement  which  their  witness 
McClellan  (R  138)  made, — that  the  man  to  whom  he  was 
introduced  was  a  railroad  electrician  and  looked  more  like  a 
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farmer  than  an  electrician.  We  have  never  thought  that  a 
man's  looks  determined  his  qualifications  or  ability,  and,  of 
course,  the  transcript  doesn't  disclose  his  features  or  his  face, 
but  he  was  a  perfect  picture  for  the  man  whom  McClellan 
stated  he  was  introduced  to  as  a  railroad  electrician. 

Appellees  quote  from  Exhibit  26,  on  page  21  of  their 
Brief,  which  is  a  correct  quotation,  but  they  overlook  the  fact 
that  this  was  the  construction  contract  between  the  Express 
Company  and  the  Oregon  Short  Line  Railroad  Company  and 
terminated  by  its  own  terms  April  28,  1929  (R319). 

There  is  no  claim  here,  and  there  is  no  evidence,  that  the 
appellant  was  generating  and  delivering  electrical  energy  to 
the  Express  Company,  and  the  evidence  we  think  definitely 
establishes  that  appellant  was  not  delivering  the  power  to  the 
Express  Company  which  was  being  generated,  furnished,  and 
supplied  to  both  the  Express  Company  and  appellant  by  the 
Idaho  Power  Company. 

On  page  23  of  their  Brief  appellees  state  their  theory  of 
the  case,  all  of  which  we  know  about,  but,  as  we  have  shown 
by  the  facts,  appellees  theory  is  neither  supported  by  facts 
or  law. 

Surely  the  appellant  has  a  distribution  system  and  some 
substations,  but  the  Pacific  Fruit  Express  Company  substation] 
with  which  this  case  is  concerned,  and  the  line  across  the  tracks 
to  the  substation  is  no  part  of  appellant's  so-called  system.! 
They  are  independent  of  anything  to  which  appellees  refer.] 

Appellant's  electricians  knew  about  the  substation.  an( 
like  anyone  else,  including  laymen,  knew  it  was  dangerous 
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if  proper  precautions  were  not  taken  by  those  in  charge.  All 
substations  are  dangerous,  otherwise  precautions  would  not  be 
taken  concerning  them.  They  are  fenced;  this  one  is.  The 
gate  is  locked  and  only  two  keys  to  it  are  available,  both  held 
by  the  Superintendent  of  the  Express  Company. 

If  appellees  theory  is  correct,  then  no  company  generating 
electricity  and  delivering  electricity  could  ever  without  liabil- 
ity furnish  electrical  energy  to  any  substation.  There  is  always 
something  dangerous  in  a  substation;  if  it  had  no  lightning 
arresters  in  it  at  all  there  are  many  other  wires  and  apparatus 
that  are  dangerous  and  hazardous;  otherwise  they  would 
not  be  kept  enclosed  with  a  fence,  and  locked  up.  For  this 
reason  the  law  is  that  unless  there  are  known  "defects"  in 
the  equipment  or  the  substation  is  for  some  reason  incapable 
of  receiving  the  energy,  neither  of  which  exists  in  the  case  at 
Bar,  there  is  no  liability  on  the  part  of  one  delivering  electri- 
city to  equipment  owned,  operated,  and  controlled  by  others, 
see  authorities,  p.  29-35  of  our  opening  Brief. 

The  testimony  of  Earl  R.  Gilbert,  District  Foreman  of 
the  Idaho  Power  Company,  is  not  and  cannot  be  disputed, 
that  there  were  no  defects  in  the  station;  it  was  capable  of 
receiving  safely  the  energy  being  supplied  "as  long  as  the  gate 
was  locked"  (R.  237)  "and  it  was  safe  at  the  time  we  (Idaho 
Power  Company)  started  service,  and  there  was  no  reason 
why  service  should  have  been  cut  off"   (R.  238) . 

The  trouble  arose  and  the  accident  occurred  because  those 
in  charge  of  the  substation  and  supervising  LaVerl  Johnson, 
did  not  pull  the  disconnect  switches  to  make  the  place  safe 
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(R.  237,  239).  Appellees  own  witnesses  reluctantly  admit 
this  also  (R.  182-183,  203). 

The  substation  was  dangerous  to  those  working  on  the 
transformers  the  morning  of  the  day  the  accident  occurred, 
but  it  was  made  safe  when  the  switch  leading  to  the  trans- 
formers was  pulled. 

Everyone  in  charge  of  the  Pacific  Fruit  Express  Company 
knew  how  to  deenergize  the  substation,  with  the  possible  ex- 
ception of  Shupe,  who  wasn't  even  around  at  the  time  of  the 
accident.  James  E.  Johnson  knew,  H,  O.  Johnson  knew, 
and  most  of  all,  the  Express  Company's  own  electrician, 
Judge,  knew. 

Appellees  theory  really  is  that  appellant  is  an  insurer, 
which  isn't  the  law.  Their  position  would  be  the  same  if 
someone  had  been  injured  around  the  transformers  because 
they  had  not  been  deenergized,  when,  as  a  matter  of  fact,  both 
the  transformers  and  lightning  arresters  were  so  arranged  as 
to  be  capable  of  being  deenergized  and  those  operating  the 
Express  Company  and  the  substation  knew  how  that  could 
be  done  and  had  equipment  to  do  it  (R.  286,  304,  308, 
310). 

The  only  work  appellant's  electricians  did  for  the  Ex- 
press Company  was  in  1948  and  1949,  and  some  work  as 
shown  on  Exhibit  33  (R  257,  259)  which  was  paid  for  by 
the  Express  Company. 

Appellees  cases,  commencing  on  page  15  of  their  Brief, 
set  forth  the  rule  of  high  degree  of  care  under  circumstances 
to   which   the  cases  relate.   Their  cases   concern   defendants 
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engaged  in  the  business  of  generating  and  furnishing  electri- 
city and  to  situations  where  there  was  something  decidedly 
wrong  with  or  defective  about,  the  defendant's  own  facilities. 
Such  was  the  situation  in  the  Chase  case  referred  to  on  page 
1 8  of  their  Brief. 

The  Chase  case  certainly  has  no  application  to  the  case  at 
Bar,  and  we  think  it  has  about  ceased  to  be  of  any  use  or 
importance  so  far  as  the  question  of  negligence  is  concerned. 
The  decision  was  by  a  bare  majority  of  the  court  to  start 
with,  and  the  Supreme  Court  couldn't  and  didn't  make  it 
applicable  in  Probart  vs.  Idaho  Power  Company,  74  Ida. 
119,  258  Pac.  (2d)  361,  except  to  cite  it  for  another  prop- 
osition of  law;  it  was  definitely  disregarded  as  applicable  to 
the  question  of  negligence.  That  the  case  was  before  the  court 
and  disregarded  is  apparent  by  the  dissenting  opinion  of  Judge 
Thatcher. 

Appellees  cases  show  conditions  of  "defects",  and  when 
the  phrase  is  used  as  "defective  and  hazardous"  it  means,  we 
think,  that  it  was  a  hazard  because  of  a  defect.  Bristol  Gas  & 
Electric  Company  vs.  Deckard  (6  Cir.)  10  Fed.  (2d)  66, 
cited  on  page  32  of  their  Brief,  and  greatly  relied  on  by  them, 
is  an  illustration.  This  and  the  other  cases  cited  merely  est- 
ablish that  where  there  are  known  defects  electricity  should 
not  be  furnished  until  the  defects  are  corrected.  No  such  a 
situation  existed  in  the  case  at  Bar. 

As  we  have  shown,  the  facilities  were  safe,  adequate,  and 
sufficient  to  receive  the  power  being  delivered,  and  the  facil- 
ity became  unsafe  not  because  of  any  defect  but  because  of 
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the  method  of  operation  by  the  Express  Company,  but  for 
which  no  injury  would  have  occurred. 

In  Nash  vs.  Pennsylvania  R.  Co.  (6  Cir.)  60  Fed.  (2d) 
26,  the  trial  court  directed  a  verdict  for  defendant,  which  was 
affirmed  on  appeal.  The  court  said: 

"*  *  *  In  other  words,  a  negligent  failure  properly  to 
guard  machinery  or  plant  is  not  a  defect  or  unsafe 
condition  thereof.  The  latter  phrase  therefore  evi- 
dently relates  to  some  defect  or  unsafety  inhering  in  the 
machine  or  the  plant,  as,  e.g.,  some  break,  patent  or 
latent,  in  the  material,  some  loose  board  or  hole  on 
the  floor.  *  *  *" 

(Appellees  Brief  p.  40-45) . 

Section  54-1001  Idaho  Code,  quoted  on  page  40  of  ap- 
pellees Brief,  states  that  installations  "from  and  after  the 
taking  effect  of  this  Act,"  etc.,  shall  be  in  substantial  accord 
with  the  National  Electric  Code.  "This  Act"  was  first  passed 
and  approved  in  1947,  Chapter  251  of  the  1947  Session  Laws. 
The  installations  at  the  Express  Company  substation  was  in 
1925. 

As  a  matter  of  fact,  there  is  no  evidence  in  this  case 
whether  the  substation  was,  or  was  not,  in  an  incorporatec 
city,  so  we  cannot  say  whether  the  Code  applies;  but  in  an] 
event  there  seems  to  be  no  contention  that  appellant  shoulc 
have  done  any  or  all  of  the  things  the  Code  might  mentionJ 
or  was  required  to  do  anything  about  the  conditions  mention-] 
ed  by  the  witnesses  Gilbert,  Smith  or  Rising,  which  they  de- 
termined after  the  accident  occurred. 
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The  remarkable  thing  about  all  of  this  is  that  neither 
the  State  Inspector  Rising  or  Gilbert  testified  that  they  had 
ever  told  the  Pacific  Fruit  Express  Company  to  do  anything 
about  the  substation,  either  before  or  after  the  accident.  The 
witness  Smith  particularly  made  it  apparent  that  he  was 
thoroughly  biased,  and  over  objection  was  permitted  to  state 
and  restate  matters  in  an  attempt  to  show  hazards  in  con- 
struction; whereas  Mr.  Gilbert,  a  thoroughly  qualified  elec- 
trician, testified  that  the  substation  was  standard  when  built; 
it  came  as  a  package  job,  either  Westinghouse  or  General 
Electric,  and  at  that  time  was  the  latest  thing  in  substations; 
there  was  nothing  defective  about  it;  it  was  as  capable  of  re- 
ceiving energy  now  as  when  constructed;  it  was  safe  if  it  had 
been  properly  operated,  and  it  was  such  that  he,  Mr.  Gilbert, 
would  not  advise  the  Idaho  Power  Company  to  refuse  to 
deliver  service  (R  236-238)  ;  and  this  testimony  is  undis- 
puted. 

How  Section  61-302  Idaho  Code  has  any  connection 
with  the  appellant  in  this  case  is  not  clear.  It  might  apply  to 
the  Express  Company,  and  if  so,  it  further  establishes  that 
the  cause  of  the  accident  resulted  from  the  acts,  or  omission 
to  act,  of  the  Express  Company,  and  not  otherwise.  The  same 
is  true  of  anything  relating  to  the  National  Electric  Code. 

Whether  the  pole-top  switch  should  have  also  deenergized 
the  lightning  arresters  is  a  theory  no  one  thought  of  until  after 
the  accident  occurred.  There  were  switches  to  disconnect  the 
arresters  and  they  should  have  been  pulled  by  the  officers  or 
agents  of  the  Express  Company,  and  everybody  agrees,  even 
the  reluctant  witnesses  for  the  appellees,  that  if  they  had  been 
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pulled  the  station  would  have  been  safe. 

No  one  complains  that  it  was  hazardous  to  have  trans- 
formers which  could  be  deenergized  by  a  switch,  yet  Smith 
and  Rising  say  it  was  dangerous  to  have  lightning  arresters 
that  could  be  deenergized  by  switches.  Everything  in  the  sub- 
station was  dangerous  unless  everything  was  deenergized,  or 
unless  the  station  was  properly  operated.  That  is  true  of  all 
substations. 

The  failure  to  have  signs  on  switches  to  indicate  whether 
they  were  open  or  closed  had  nothing  whatever  to  do  with 
Johnson's  injury,  because  he  never  looked  at  any  of  the 
switches  (R  228) .  Contrary  to  what  appellees  say,  there  was 
a  hot  stick  available  to  pull  the  disconnect  switches  (R  286) . 

Appellees  discussion  herein  misses  the  point  for  at  least 
two  reasons — (1)  appellant  was  not  delivering  electricial 
energy  to  the  substation;  and  (2)  if  it  was,  there  was  nothing 
wrong  with  doing  so  for  there  was  nothing  defective  at  the 
station  and  it  was  safe  so  long  as  it  was  properly  operated 
(R  236-238). 

This  substation,  we  think,  is  comparable  to  an  automobile 
or  any  other  agency,  dangerous  or  otherwise.  If  properly 
operated  it  is  safe.  If  recovery  can  be  had  in  this  case  then  the 
manufacture  or  dealer  of  automobiles,  or  firearms,  could  be 
held  liable  on  the  theory  that  they  had  placed  in  the  hands  of 
people  a  dangerous  instrumentality  and  should  anticipate 
that  someone  would  operate  them  or  use  them  unsafely.  Such 
a  theory  is  so  far-fetched  that  no  one  would  consider  it  for 
a  minute. 
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(Appellees  Brief  p.  45-52) . 

Appellees  now  contend  it  was  appellant's  duty  to  do  some- 
thing about  the  "perilous"  conditions  at  the  substation.  From 
that  it  seems  they  are  now  insisting  that  instead  of  cutting  off 
the  power  to  the  substation  that  the  appellant  should  have 
rebuilt  the  substation,  which,  of  course,  is  untenable. 

Appellant's  witness  Taylor  testified  that  Union  Pacific 
electricians,  if  available,  and  with  proper  authority,  would 
do  work  at  the  Pacific  Fruit  Express  (R  353) ,  but  so  far  as 
this  case  was  concerned  no  one  was  called. 

We  think  the  evidence  supports  only  one  conclusion  about 
whether  there  were  any  railroad  electricians  in  the  substation 
the  morning  of  November  4,  1950,  and  that  is  that  there 
were  none  (R  303-304,  308-309).  The  man  McClellan 
stated  was  to  turn  the  power  off  was  without  any  question 
Judge,  the  Pacific  Fruit  Express  electrician  (R  308) .  The 
only  reason  some  of  the  witnesses  said  they  saw  Union  Pa- 
cific electricians  was  because  of  the  trucks  parked  in  the  vicin- 
ity of  the  substation,  but  what  has  all  this  got  to  do  with  the 
case,  and  how  is  the  case  affected  by  whether  the  Express 
Company  men  changed  the  transformer  oil  instead  of  an 
electrician:'  The  Express  Company's  own  electrician  was  in- 
specting and  changing  the  oil  on  the  day  of  the  accident 
(R309). 

As  we  have  shown  many  times,  the  evidence  does  not 
support  a  statement  that  appellant  sold,  furnished  and  dis- 
tributed electrical  energy  to  the  Express  Company,  or  that  it 
maintained   the  installations  and   appliances  through   which 
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electricity  was  served  to  the  Express  Company  substation,  i 
but  under  the  facts  and  the  law,  what  difference  does  that 
make?  There  was  nothing  defective  about  the  station;  it  was 
serving  its  purpose  as  it  had  done  for  twenty-five  years;  it 
was  safe  but  it  was  not  operated  safely  by  the  owner  and 
operator. 

Appellant  violated  no  statutes  of  the  State  of  Idaho  and 
violated  no  provisions  of  the  Electrical  Code,  If  there  was  any 
violation,  and  we  think  there  wasn't,  it  was  by  the  Pacific 
Fruit  Express  Company,  the  owner  and  operator  of  the 
station. 

The  Idaho  cases  commencing  on  page  47  of  appellees 
Brief  are  cases  concerning  concurrent  negligence.  We  have 
no  negligence  in  this  case  and,  of  course,  no  concurrent  negli- 
gence. Appellant  owed  no  duty  to  Johnson,  and  appellees 
never  proved  that  it  did.  Chattetton  vs.  Pocatello  Post,  70 
Ida.  480  223  Pac.   (2d)   389,  20  ALR  (2d)   783. 

Appellant  was  not  delivering  energy  in  the  first  place, 
and  if  it  was,  there  was  nothing  wrong  in  doing  so;  but  in 
any  event  there  was  an  independent  intervening  cause  which 
interrupted  the  natural  and  normal  sequence  of  events.  This 
is  not  concurrent  negligence.  Cole  vs.  German  Sav.  &  L.  Soc, 
124  Fed.  113,  63  LRA  416.  See  pages  37-45  of  our  open- 
ing Brief;  and  contrary  to  what  appellees  say,  a  large  major- 
ity of  those  cases  are  electrical  energy  cases. 

Appellees  have  made  only  a  slight  effort  to  distinguish 
a  few  of  appellant's  cases:  the  Stearns  case  and  the  Chatter- 
ton  case.   They  have  not  succeeded  as  to  those  cases;   have 
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made  no  effort,  and,  of  course,  could  not  succeed  if  they  had 
tried  to  distinguish  the  others.  Particularly  they  pass  over 
apparently  very  quickly,  the  most  recent  decision  of  the  Idaho 
Supreme  Court,  Splinter  vs.  City  of  Nampa,  74  Ida.  1,  256 
Pac.  (2d)  215,  and  the  one  by  this  Court.  United  States  vs. 
Rothschild  International  Steve.  Co.,  (9  Cir.)  183  Fed.  (2d) 
181.  If  this  case  should  reach  a  point  where  the  matter  of 
proximate  cause  is  to  be  considered  these  two  cases  alone  are 
decisive. 

In  the  case  at  Bar  Johnson  had  a  safe  place  to  work  if 
the  premises  were  properly  used.  This  situation  was  not 
caused  by  any  breach  of  duty  or  negligence  on  the  part  of 
the  appellant  but  was  created  entirely  by  the  Pacific  Fruit  Ex- 
press Company.  Austin  vs.  Riverside  Portland  Cement  Co. 
(Dist.  Ct.  App.  Cal.)  271  Pac.  (2d)  943,  948. 

(Appellees  Brief  p.  53-56) . 

The  verdict  in  this  case  is  grossly  excessive,  and  we  think 
we  fully  demonstrated  that  in  our  opening  Brief,  p.  49-57. 

Appellees  appear  to  pass  the  matter  off  as  if  there  is  no- 
thing to  talk  about,  and  perhaps  the  trial  court  thought  so 
too,  even  though  the  trial  court  did  say  that  it  was  a  large 
verdict,  but  in  any  event,  we  think  in  the  administration  of 
justice  the  matter  cannot  and  should  not  be  so  lightly  con- 
sidered. 

If  this  verdict  is  not  grossly  excessive  or  monstrous  then 
we  think  no  verdict  can  ever  be  held  to  be  so.  Our  analysis 
of  what  this  amount  of  money  means  (p.  49-54  of  our  open- 
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ing  Brief)  condemns  the  verdict  and  requires  that  it  be  set 
aside.  It  certainly  puts  the  appellee  Johnson  in  a  better  fi- 
nancial position  than  if  he  had  continued  to  work  which  we 
think  this  court  condemned  in  the  Guthrie  case.  That  the 
man  was  severely  injured  and  he  suffered  no  one  can  or 
would  deny,  but  we  are  dealing  with  rules  of  law  and  princi- 
pals governing  an  award  for  compensatory  damages. 

If  there  is  any  case  more  pathetic  or  deserving  of  sympa- 
thy and  pity  than  the  facts  presented  in  Virginian  R.  Com- 
pany vs.  Arwentrout  (4  Cir.)  166  Fed.  (2d)  400,  4  A.  LR. 
(2d)  1064,  we  haven't  found  it,  yet  this  court  in  the  Guthrie 
decision  said  that  the  Armentrout  case  was  correctly  decided, 
where  a  verdict  for  $160,000.00  was  set  aside. 

Also  decisive  is  the  case  of  Neil  vs.  Idaho  &  W.  N.  RR, 
22  Ida.  74,  125  Pac.  331,  quoted  from  on  page  50  of  our 
opening  Brief.  We  think  the  rule  there  laid  down  is  also 
binding  on  this  court. 

Contrary  to  what  the  trial  court  said  in  its  Order,  and 
in  quoting  from  its  previous  decision  in  Boice  vs.  Bradley, 
92  Fed.  Supp.  750,  as  to  securing  the  right  to  trial  by  jury 
in  civil  actions,  this  court  in  Southern  Pacific  vs.  Guthrie,  186 
Fed.   (2d)   926,  stated  that — 

"The  exercise  of  this  power  is  not  in  derogation  of 
the  right  of  trial  by  jury  but  is  one  of  the  historic 
safeguards  of  that  right."  Note  10,  page.  932. 

The  court  was  discussing  the  power  to  set  aside  ver- 
dicts. 
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We  hardly  think  it  is  necessary  to  distinguish  the  cases 
set  forth  on  page  55  of  appellees  Brief.  However,  we  refer 
to  the  Ferguson  case.  It  is  not  comparable  and,  as  a  matter 
of  fact,  a  later  case  by  the  Eighth  Circuit  Court  of  Appeals 
is  Missouri  K  &  T  R.  Co.  of  Texas  vs.  Ridgeway,  191  Fed. 
(2d)  363,  368,  where  the  court  cited  the  Ferguson  case,  but 
held  a  verdict  of  $98,800.00  to  be  "so  excessive  as  to  shock 
the  conscience,"  and  where  the  verdict  was  "for  an  amount 
fifty-five  times  his  annual  earnings  for  the  year  immediately 
prior  to  his  accident."  The  verdict  in  the  case  at  bar  is  sixty- 
two  times  Johnson's  annual  salary. 

In  the  Kieffer  case  cited  by  appellees  nothing  was  said 
by  the  Circuit  Court  of  Appeals  concerning  the  amount  of 
the  verdict. 

In  the  Robinson  case  we  think  there  is  no  comparison 
between  Robinson's  injuries  and  Johnson's.  Robinson  was 
completely  wrecked,  but  it  is  difficult  to  follow  the  actions  of 
the  Florida  Supreme  Court  in  any  event,  for  just  prior  to 
the  decision  in  the  Robinson  case  the  court  set  aside  a  verdict 
for  $300,000.00,  Lo/^fm  us.  WiVson  (Fla.)  67  S.  (2d)  185, 
which  case  also  refers  to  the  case  of  Florida  Power  &  Light 
Company  vs.  Watson,  50  S.  (2d)  543,  wherein  the  court 
set  aside  an  award  of  $260,000.00  and  ordered  a  new  trial. 

In  the  DeVito  case  the  verdict  was  for  $300,000.00  and 
reduced  to  $160,000.00;  but  in  that  case  DeVito  had  32 
years  life  expectancy  and  was  earning  about  three  times  as 
much  as  Johnson. 

We  think  this  court  has  rightly  decided   this  matter   in 


favor  of  the  appellant  when  in  the  Guthrie  case  it  stated  that 
the  Armentrout  case  was  correctly  decided,  and  in  Baldwin 
vs.  Warwick,  (9  Cir.)  213  Fed.  (2d)  485,  where  this  court 
held  than  an  award  of  $4,500  actual  damages  and  $50,000.- 
00  punitive  damages  for  conspiracy  was  so  grossly  excessive 
as  to  make  unconditional  denial  of  Motion  for  New  Trial 
an  abuse  of  discretion. 

(Appellees  Brief  p.  56-58). 

Error  as  to  the  testimony  of  Elmer  V.  Smith. — Appellees 
have  misconstrued  or  missed  the  point  of  appellant's  objec- 
tion to  the  question  asked  the  witness  Smith.  We  know  that 
so-called  expert  witnesses  are  generally  permitted  to  make 
statements  of  fact  concerning  matters  which  are  technical 
and  which  might  aid  the  jury  in  deciding  the  matter  before 
them,  but  we  know  of  no  law  which  permits  an  expert  wit- 
ness to  decide  by  his  own  conclusions  the  whole  case,  or  to  tell 
the  jury  what  the  law  is. 

The  witness  had  already  expressed  his  opinion  about 
certain  features  in  the  substation,  but  we  objected  to  him 
telling  the  jury  what  the  law  was  or  what  the  duty  would 
be  one  furnishing  electricity  under  the  conditions  to  which 
he  had  referred. 

It  clearly  is  not  the  province  of  an  electrical  expert,  or 
any  other  expert,  to  state  what  the  law  is  or  to  express  a  con- 
clusion as  to  the  whole  case,  which  is  the  province  of  the  i 
court  or  the  jury.  See  pages  57-59  of  our  opening  Brief. 

(Appellees  Brief  p.  59-66). 

Appellees,  prefacing  their  remarks  regarding  instructions,  | 
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state  that  no  appeal  can  be  taken  from  an  Order  denying  a 
Motion  for  a  New  Trial. 

The  only  possible  fault  that  can  be  found  with  appellant's 
Notice  of  Appeal  is  that  we  probably  put  too  much  in  it; 
that  is  to  say,  after  appealing  from  the  judgment  entered 
November  25,  1953,  and  the  amended  judgment  entered 
August  16,  1954,  we  also  included  the  Order  Denying  De- 
fendant's Motion  for  New  Trial  and  its  Motion  for  Judg- 
ment NOV.  The  appeal  from  the  judgment  carries  with  it 
a  review  of  all  matters  incident  to  the  judgment.  Libby,  Mc- 
Neill &  Libby,  vs.  Malmskold  (9Cir.)   115  Fed.   (2d)   786. 

Appellees  assert  that  appellant  waived  the  objections  it 
made  to  the  Court's  instructions  and  its  objections  to  those 
requested  but  not  given  by  the  court. 

At  the  outset  it  should  be  stated  that  objections  were  made 
pursuant  to  Rule  5 1  of  the  Federal  Rules  of  Civil  Procedure 
(R  382-387),  and  we  don't  believe  that  Boise  Payette  Lum- 
ber Company  vs.  Larson,  214  Fed.  (2d)  373,  is  decisive. 

No  where  in  the  discussion  of  the  instructions  were  there 
any  remarks,  nor  was  there  a  discussion,  after  objections  were 
made  to  the  Court's  Instructions  objected  to  and  set  forth  as 
Assignments  of  Error  IV,  V  and  VI.  There  was  certainly  no 
waiver  of  the  objections  to  those  instructions.  Also  the  same  is 
true  with  reference  to  objections  to  Appellant's  Requested  In- 
structions 1,  6  and  8  (Assignments  of  Error  VII,  VIII  and 
X,  respectively) . 

After  the  jury  was  recalled  and  further  instructions  given 
(R  386) ,  but  which  did  not  discuss  any  of  the  objections 
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previously  made,  except  possibly  Appellant's  Requested  In- 
struction No.  7  (Error  IX) ,  we  stated  to  the  court  that  we 
had  no  further  objections  which,  of  course,  could  not  be 
considered  a  waiver  of  any  objections  up  to  that  time.  Then 
the  question  came  up  about  not  tying  the  Pacific  Fruit  Ex- 
press Company  into  this  (Requested  Instruction  No.  7) ,  and 
the  court  said  he  told  the  jury  that  any  action  such  as  their 
pulling  the  switches,  etc.,  the  Union  Pacific  should  not  be 
held  responsible  for  any  of  their  acts.  This  had  reference  to 
our  Requested  Instruction  No.  7  and  to  no  other  instruction, 
following  which  it  was  stated  that  "it"  is  all  right  and  that 
we  were  satisfied;  meaning,  of  course,  Requested  Instruction 
No.  7.  We  think  nothing  else  can  be  made  out  of  the  discus- 
sion, and  while  it  might  be  held  that  we  waived  our  objection 
to  Requested  Instruction  No.  7  we  certainly  waived  no  other 
objections. 

Rule  5 1 ,  of  course,  requires  objections,  and  these  were 
made;  they  were  never  withdrawn,  even  the  ones  made  to  Re- 
quested Instruction  No.  7. 

It  is  not  our  understanding  that  a  narrow  or  technical 
view  is  taken  of  objections  and  after  objections  have  once  been 
taken  we  think  it  is  unnecessary  to  insist  upon  a  renewal  of 
them ;  it  was  so  held  in  Moreau  vs.  Pennsylvania  R.  Company 
(3d  Cir.)  166  Fed.  (2d)  543,  where  the  court  stated  that 
counsel  must  point  out  to  the  trial  judge  his  objections,  "but 
he  is  not  required  to  indulge  in  reiterative  insistence  in  order 
to  preserve  his  client's  rights." 

See  zho—Stoltz  vs.  United  States,  (9  Cir.)  99  Fed.  (2d) 
283,  284. 
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It  is  not  always  easy  or  practical  to  labor  too  extensively 
with  the  court  regarding  the  instructions,  and  we  think  in 
this  case  that  we  were  entitled  to  clear  instructions  and  that 
our  objections  were  sufficient  to  present  the  matter  for  re- 
view. 


I 


Pierro  vs.  Carnegie-Illinois  Steel  Corp., 
(3Cir.)   186  Fed.  (2d)  75,  78; 

Williams  vs.  Powers, 

(6  Cir.)   135  Fed.   (2d)    153,  156; 

Sweeney  vs.  United  Features  Syndicate. 
(2d  Cir.)   129  Fed.   (2d)  904,  906; 

Thomas  vs.  Union  Railway  Company, 
(6  Cir.)  216  Fed.   (2d)    18. 


The  court's  instructions  were  general.  We  asked  for  spe- 
cific instructions  on  our  theory  of  the  case.  There  was  evi- 
dence to  support  the  requests  and  they  should  have  been 
given.  Chicago  &  N.  W.  Ry.  Co.  vs.  Green,  (8  Cir.)  164  Fed. 
(2d)    55,  61. 

CONCLUSION 

In  closing  this  Brief  we  refer  the  court  to  our  Conclusions 
in  our  opening  Brief,  but  here  we  particularly  summarize 
what  we  believe  is  vital  and  decisive  of  the  case;  that  is  to 
say,  we  sincerely  believe  there  is  no  evidence  of  negligence  on 
the  part  of  the  appellant.  Appellant  was  neither  delivering 
electrical  energy  to  the  Pacific  Fruit  Express  Company  sub- 
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station  nor  was  it  operating  the  substation.  Delivery  of  energy 
to  the  substation,  whoever  was  doing  it,  did  not  constitute 
neghgence  in  any  event.  The  substation  was  capable  of  re- 
ceiving such  power  safely;  there  was  nothing  defective  in 
or  about  it.  It  had  operated  satisfactorily  and  safely  for 
twenty- five  years,  and  was  doing  so  on  the  date  of  the  acci- 
dent, and  nothing  had  ever  occurred  to  put  anyone  on  notice 
that  such  an  extraordinary  set  of  circumstances  might  occur 
as  brought  about  the  injuries  to  Johnson. 

The  supplying  of  energy  to  the  substation  was  only  a 
condition  in  any  event  and  not  the  proximate  cause.  The  prox- 
imate cause  was  the  failure  of  the  Express  Company  to  operate 
the  station  properly  and  as  it  had  done  for  twenty-five  years 
without  incident;  or  the  proximate  cause  was  the  failure  of 
Johnson  to  do  what  he  was  told  to  do  when  he  went  into  the 
substation. 

There  was  no  evidence,  certainly  no  substantial  evidence, 

to  support  appellees  claim,  and  in  any  event  the  overwhelming 

evidence    establishes    that    appellant's   Motion    for  Directed 

Verdict  or  its  Motion  for  Judgment  NOV  should  have  been 

granted.  See — State  of  Washington  vs.  United  States  (9  Cir.) 
214  Fed.  (2d)   33,  40-41. 

Respectfully  submitted, 

Bryan  P.   Leverich 
L.   H.  Anderson 
E.    C.    Phoenix 

Attorneys  for  Appellant 
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No.   14498 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


UNION  PACIFIC  RAILROAD  COMPANY, 
a  Corporation, 

Appellant, 
vs. 

LaVERL  JOHNSON  and  JOLEEN  JOHNSON, 
husband  and  wife,  and  PACIFIC  FRUIT  EXPRESS 
COMPANY,  a  Corporation, 

Appellees. 


Petition  for  Rehearing  and  Brief 


PETITION  FOR  REHEARING 

LaVerl  Johnson  and  Joleen  Johnson,  husband  and  wife, 
Appellees,  respectfully  petition  this  Honorable  Court  for  a 
rehearing  of  the  Appeal  in  the  above  entitled  cause,  and  in 
support  of  this  Petition,  represent  to  the  Court  as  follows: 

We  reserve  our  argued  position  as  presented  by  the  Ap- 
pellees in  the  original  hearing,  but  in  this  Petition  address 
ourselves  solely  to  features  of  the  Decision  wherein  we  believe 
the  Court  may  be  convinced  its  result  is  based  upon  the  ap- 
plication of  incorrect  legal  principles. 

This  Petition  is  devoted  to  convincing  this  Court  that  it 
has  erred  in  its  determination  of  three  major  questions  upon 


which  it  bases  its  opinion  and  has  announced  in  its  printed 
opinion. 

I. 

The  Court  erred  in  holding  at  pages  3  and  4  of  the  print- 
ed Opinion  that  the  electricity  which  injured  the  Appellee, 
LaVerl  Johnson,  was  the  electricity  of  the  Pacific  Fruit  Ex- 
press Company,  and  not  the  electricity  of  the  Appellant,  Un- 
ion Pacific  Railroad  Company,  and  in  ruling  on  such  ques- 
tions as  a  matter  of  law  for  the  reason  it  disregards  the  evi- 
dence and  the  law  and  deprives  Appellees  of  a  jury  trial,  all 
as  presented  in  the  accompanying  Brief. 


II. 


The  Court  erred  in  holding  at  page  4  of  its  printed  opin- 
ion that, 

"We  think  to  overcome  the  contract  arrangement  and 
establish  joint  control  of  the  station  someone  of 
substantial  authority  with  Union  Pacific  would 
have  to  be  connected  up  with  some  joint  control  ac- 
tivity. 

for  the  reason  that  such  a  holding  by  the  Court  wholly  over- 
looks the  joint  use  made  by  the  Union  Pacific  Railroad  Com- 
pany and  Pacific  Fruit  of  the  sub-station  at  the  point  where 
Appellee,  Johnson,  was  injured  and  for  the  reason  that  such 
a  ruling  disregards  the  evidence  and  the  law,  and  deprives  the 


appellees  of  a  jury  trial,  all  as  discussed  in  the  accompanying 
Brief. 


III. 


The  Court  erred  in  holding  at  pages  6  and  7  of  the  print- 
ed Opinion: 

"'We  think  there  is  no  case  that  requires  the  vendor  of 
electricity  to  require  that  his  customer  modernize  his 
equipment  to  comply  with  improved  safety  develop- 
ments when  the  equipment  can  be  operated  safely 
by  the  trained  and  safely  by  the  untrained  if  proper- 
ly cautioned" 

for  the  reason  such  a  ruling  is  not  the  law  and  disregards  the 
evidence,  all  as  discussed  in  the  Brief. 


IV. 


The  Court  erred  in  ruling  as  a  matter  of  law  on  all  of 
the  points  hereinabove  set  forth  for  the  reason  that  there 
was  substantial  evidence  in  the  trial  of  said  case  upon  which 
a  jury  would  be  fully  justified  in  determining  that  the  elec- 
tricity which  injured  LaVerl  Johnson  was  the  electricity  of 
the  Union  Pacific  Railroad  Company;  that  the  Union  Pa- 
cific Railroad  Company  was  jointly  using  the  sub-station 
with  the  Pacific  Fruit  Express  Company  for  the  purpose  of 
delivering  electrical  energy  in  the  amount  of  2300  volts  to 
the  Pacific  Fruit  Express  Company;  and  that  the  duty  of 
care  did  exist   in   the   particular   facts  and   circumstances  of 
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this  case,  as  more  fully  discussed  in  the  accompanying  Brief. 

V. 

That  the  Court  erred  in  its  construction  and  interpreta- 
tion of  exisiting  decisions  in  Idaho,  in  the  9th  Circuit,  and 
in  other  Circuits  of  the  United  States  Courts  respecting  the 
duty  of  one  handling  and  distributing  electricity,  all  as  more 
fully  discussed  in  the  Brief  herewith  submitted. 

WHEREFORE,  upon  the  foregoing  grounds  it  is  re- 
spectfully urged  that  this  Petition  for  rehearing  be  granted 
and  that  the  justices  before  whom  this  matter  was  submit- 
ted and  argued  on  the  original  hearing  grant  a  rehearing  and 
grant  a  hearing  en  banc  before  a  full  Court  of  all  of  the 
Judges  of  the  United  States  Court  of  Appeals,  and  that  the 
Judgment  of  the  United  States  District  Court  for  the  District 
of  Idaho,  Eastern  Division,  be,  upon  further  consideration  by 
this  Court,  affirmed  as  to  these  Petitioners. 

Respectfully  submitted, 

George  R.  Phillips 


Louis  P.  Racine,  Jr. 
B.  W.  Davis 


CERTIFICATE  OF  COUNSEL 
I,  Louis  F.  Racine,  Jr.,  of  counsel  for  the  above  named 


Petitioner,  do  hereby  certify  that  the  foregoing  Petition  for 
Rehearing  of  this  cause  is  well  founded  and  presented  in  good 
faith,  and  is  not  interposed  for  delay. 

Louis  F.  Racine,  Jr. 
^ 

of  Counsel  for  Appellees 

BRIEF  IN  SUPPORT  OF  PETITION 
FOR  REHEARING 

In  the  presentation  of  this  matter,  we  do  not  mean  in  any 
manner  to  be  disrespectful.  We  believe  ourselves  to  be  sin- 
cere and  correct  in  our  position,  and  will  try  to  be  positive 
and  emphatic  in  urging  upon  the  Court  the  errors  which  we 
believe  have  been  committed.  The  opinion  of  this  Court  dis- 
closes a  tremendous  intellectual  difference  of  opinion  be- 
tween the  Court  and  Counsel  and  we  believe  the  Court  has 
unjustly  and  unfairly  taken  from  the  Johnson's  that  to 
which  they  are  entitled  by  a  jury  verdict  following  a  proper 
trial  and  places  property  rights  above  human  rights  and  per- 
sonal rights. 

The  Brief  will  be  presented  under  the  individual  grounds 
and  numbered  headings  as  set  forth  in  the  Petition. 

I. 

The  Court  has,  by  its  Opinion  at  pages  3  and  4,  de- 
termined that  the  Union  Pacific  Railroad  Company  had  no 
control  and  dominion  of  the  electricity  and  did  not  own 
the  electricity  which  injured  LaVerl  Johnson,  on  the  basis 


that  where  the  incoming  electric  wires  went  into  the  sub- 
station enclosure  control  and  dominion  passed  from  the  Un- 
ion Pacific  Railroad  Company  to  the  Pacific  Fruit  Express 
Company.  We  believe  that  the  evidence  and  the  record  and 
the  law  cannot  fairly  support  a  conclusion  as  made  by  the 
Court. 

The  Agreement,  introduced  in  evidence  by  the  Appellant 
as  Exhibit  26,  (Tr.  pp.  314-320)  provides  (Tr.  p.  315) 
that  maintenance,  repairs,  renewals  and  changes  in  con- 
struction of  the  transformer  station  for  the  delivery  of  power 
at  approximately  2300  volts  shall  be  made  by  the  Railroad 
Company  at  the  cost  and  expense  of  the  Pacific  Company. 
The  Agreement,  likewise,  (Tr.  p.  316)  provides  that  the 
Railroad  Company  will  install  and  maintain  at  the  expense 
of  the  Pacific  Company,  meters  to  measure  the  electric  ser- 
vice, and  will  inspect  such  meters  from  time  to  time.  The  re- 
maining portion  of  that  Agreement  provides  as  to  the  method 
of  payment  by  the  Pacific  Company  to  the  Railroad  Com- 
pany, the  testing  of  meters,  the  correction  of  faulty  meters, 
the  definition  of  the  error  of  a  meter,  the  method  of  billing 
the  Pacific  Company  for  the  power  consumed  by  it.  The  re- 
cord shows,  without  dispute,  that  the  voltage  running  over 
the  Union  Pacific  lines  was  in  the  amount  of  12,500  volts, 
and  that  such  a  voltage  ran  into  the  sub-station  (Tr.  p. 
281) .  The  electricity  which  the  Pacific  Fruit  Express  under- 
took to  receive  from  the  Railroad  Company,  and  for  which 
the  Railroad  Company  billed  the  Pacific  Company  was  2300 
volts,  not  12,500  volts  (Ex.  26,  Tr.  p.  315).  Johnson  was 
injured  by  the  12,500  volts  of  electricity  which  ran  over  all 


of  the  high-voltage  lines  of  the  Union  Pacific  Railroad  Com- 
pany of  Pocatello,  Idaho,  and  was  not  injured  at  a  point  on 
the  Pacific  Company  side  of  the  meter  by  the  2300  volts 
of  electricity  for  which  the  Pacific  Company  was  billed,  and 
paid  (Tr.  pp.  162-163).  An  examination  of  the  entire 
record  shows  no  shred  of  evidence  to  the  contrary.  By  deciding 
as  a  matter  of  law  that  the  presumption  is  that  the  electricity 
injuring  Johnson  was  that  of  the  Pacific  Fruit,  the  Court 
has  decided  the  facts  and  supplanted  its  judgment  for  that  of 
a  jury,  and  disregarded  the  law. 

The  Court  cites  no  cases  but  Ohio  Power  Company  vs. 
Beck.  Ohio,  199  NE  860,  page  861  of  the  Northeastern  Re- 
porter, seems  to  us  directly  in  point.  There,  the  Court  said: 


'It  is  clear  that  the  electric  energy  furnished  was  the 
property  of  the  power  company  until  it  reached  the 
meter  beyond  the  tipple.  There  were  mutual  ad- 
vantages to  both  contracting  parties.  By  measuring 
this  current  within  the  plant,  and  closer  to  its  point 
of  consumption,  the  brick  company  was  advantaged, 
in  that  the  power  company  would  bear  the  loss  of 
current  lost  by  groundage  from  the  property  line 
to  the  meter.  On  the  other  hand,  the  power  company, 
without  expense  for  line  erection  or  maintenance 
within  the  brick  company  plant,  had  permissive  use 
for  transmission  of  its  property. 

'To  say  that  a  power  company  has  no  control  over 
an  appliance  of  another,  which  it  in  fact  exclusively 
used  for  the  conveyance  of  its  own  property,  the 
commodity  in  this  instance  being  a  deadly  agency, 
is  to  conclude  that  one  may  be  excused  from  respons- 
ibility because  another  actually  owns  the  property 
which  it  uses.  It  is  certain  that,  when  a  bailee,  gratui- 
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tous  or  otherwise,  makes  use  of  property  potentially 
dangerous,  or  makes  it  so  by  the  manner  of  his  use, 
and  thereby  injures  another,  where  the  other  has  a 
legal  right  to  be,  he  cannot  be  heard  to  say  that  he  is 
not  liable  because  another  actually  owns  the  pro- 
perty. We  see  no  distinction  in  principle  between  the 
presented  situation  and  suggested  comparison. 

"The  power  company  had  at  least  possessive  control 
of  this  line  up  to  the  meter.  If  it  turned  a  dangerous 
agency  thereon,  knowing  of  defects  therein,  or  there 
were  defects  that  it  might  have  discovered  upon  rea- 
sonable examination,  it  is  just  as  negligent  because 
of  the  dangerous  defect  therein  as  if  it  actually  owned 
the  appliance.  One  is  not  entitled  to  notice  of  that 
which  he  is  bound  to  know;  but  if  notice  was  ne- 
cessary, then  we  must  conclude  that  the  record  con- 
tains sufficient  facts  thereof  to  sustain  the  jury's  ver- 
dict. The  power  company  had,  by  virtue  of  its  per- 
missive and  exclusive  use  of  this  line,  a  correspond- 
ing duty  to  perform,  that  is,  to  see  to  it  that  its  com- 
modity could  be  safely  conducted  over  the  property 
without  injury  to  the  employees  of  the  brick  com- 
pany, who  had  a  legal  right  to  be  in  and  about  this 
line." 

It  must  be  noted  that  the  case  above  cited  and  quoted  was 
one,  as  is  this  case,  where  the  transmission  of  a  deadly  agency 
was  made  into  and  upon  another's  property  to  a  point  where 
it  had  to  be  and  was  measured,  stepped  down,  and  made 
available  for  the  consumer's  use.  The  Court  in  the  above 
case  made  mention  of  the  fact  that  the  service  contract  be- 
tween the  power  company  and  the  brick  company  provided 
for  a  delivery  of  a  certain  voltage  at  the  meter  which  meter 
was  installed  by  the  power  company  on  the  brick  company 
property,  and  that  the  power  company  would  have  free  ac- 


cess  to  the  premises  for  the  purpose  of  examining,  repairing, 
or  removing  meters  or  other  appliances  belonging  to  the 
power  company.  Exactly  the  same  situation  exists  between 
the  Railroad  Company  and  the  Pacific  Company  in  the  in- 
stant case. 

The  Ohio  Court  is  not  alone  in  its  view  of  the  matter  of 
joint  use  of  electrical  facilities  fixing  a  joint  responsibility. 
The  California  Court  in  Irelan-Yuba  Gold  Quartz  Mining 
Co.  vs.  Pacific  Gas  and  Electric  Co.,  116  Pac.  2d  611,  held 
that  a  distributor  of  electrical  energy,  using  the  customer's 
lines  and  apparatus  to  deliver  energy  to  the  customer,  is  not 
relieved  of  responsibility  of  maintenance  and  use  of  ordin- 
ary and  reasonable  care,  according  to  the  danger  of  handling 
electricity,  since  the  line  and  apparatus  in  such  an  instance  is 
at  least  under  joint  control  and  joint  use  of  the  company  and 
the  customer.  Moseley  vs.  Garden  City  Irr.  Power  Co.,  Kan. 
152  Pac.  2d,  799,  and  Texas  Electric  Service  Co.  vs.  An- 
derson, Tex.  55  SW  2d  142,  are  illuminating  cases  on  this 
matter  of  joint  control  and  joint  use.  Despite  these  cases,  and 
the  rules  announced  by  the  cases,  particularly  the  Ohio  case, 
which  rule  would  seem  to  be  nothing  more  than  good  com- 
mon sense,  the  Court  has  concluded  that  at  the  point  where 
the  wires  went  into  the  sub-station  enclosure  the  Railroad 
Company  no  longer  had  dominion  or  control  or  any  re- 
sponsibility regarding  the  facilities  carrying  its  12,500  volts 
of  electricity.  Why  there  was  any  difference  between  that 
point  and  some  other  point  up  to  the  point  where  the  elec- 
tricity was  metered  and  thereafter  was  distributed  and  used 
by  the  Pacific  Company  in  its  own  facilities  is  not  explained. 
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The  Railroad  Company  and  the  Pacific  Company  under 
this  reasoning  might  just  as  well  have  tied  a  rag  on  the  line 
and  agreed  that  point  was  the  delivery  point  and  beyond 
that  point — even  though  the  same  amount  of  electricity  was 
in  the  line,  not  yet  metered,  the  Railroad  responsibility  end- 
ed. The  Pacific  Company  could  not  and  did  not  use  the 
12,500  volts  of  the  Railroad's  electricity,  and  did  not  have 
dominion  over  that  electricity.  The  Pacific  Company  was 
interested  in  the  electricity  on  its  side  of  the  transformer  and 
the  meter,  and  that  fact  is  abundantly  shown  in  that  the  Pa- 
cific Company  did  not  pull  the  disconnects  which  would  cut 
off  the  Railroad's  12,500  volts  of  electricity  running  into 
the  lightning  arresters  which  so  horribly  injured  Johnson.  _ 
The  Pacific  Company  apparently  didn't  even  have  hot-sticks  1 
in  the  sub-station;  again  showing  that  it  did  not  consider  it 
had  control  or  dominion  over  the  disconnects  because  to  oper- 
ate those  disconnects  hot  sticks  are  required  to  cut  off  the 
12,500  volts  running  into  the  lightning  arresters.  The  Pa- 
cific Company's  concern  was  with  the  electricity  which  they 
could  use  and  which  they  were  paying  for,  and  that  was 
the  2300  volts  and  not  the  12,500  volts  which  the  Railroad 
Company  ran  over  its  lines  to  the  points  of  transformers  and 
meters  where  that  amount  was  stepped  down  to  the  lower 
voltage  for  use  by  the  Pacific  Company. 

IL 

At  page  4  of  the  printed  Opinion  of  the  Court,  the  Court 
concludes  that  the  contract  arrangement  is  such  that  the  Pa- 
cific Fruit  was  obligated  to  maintain  the  station,  although 
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it,  from  time   to  time,  hired  Union  Pacific  to  do  so,  and  oc- 
casionally someone  else,  and  that  as  a  consequence  the  con- 
tract arrangement  controls   and   does   not   establish   a   joint 
control  of  the  substation.  Such  a  finding  as  a  matter  of  law 
is  an  erroneous  and  unsound  conclusion  on  the  part  of  the 
Court  and  a  positive  invasion  of  the  function  of  the  jury. 
The  exhibits,  particularly  Exhibit  26,  clearly  set  forth  that 
the  Railroad  shall  "maintain,  repair,  make  all  renewals  and 
changes  in  said  construction,  but  at  the  cost  and  expense  of 
the  Pacific  Company."   In  addition,   that  exhibit  and   the 
record  show   that  the  Railroad  Company   and  the  Pacific 
Company  were  jointly  using  the  appliances,  namely  the  lines 
and  the  sub-station,  up  to  the  point  of  the  transformer  and 
the  meter,  for  the  reason  that  the  Railroad  Company  could 
not  and  did  not  charge  for  more  than  2300  volts  of  elec- 
tricity. The  Pacific  Company  could  not  use  more  than  2300 
volts  of  electricity,  and  could  not  receive  and  use  the  12.500 
volts  of  electricity  going  over  the  Railroad  system,  and  into 
the  sub-station  to  the  transformers  and  meter.  Exhibit  26 
clearly  recognizes  the  responsibility  of  the  Railroad  Company 
as  a  supplier  of  electricity  where,  in  that  Agreement  the  right 
is  reserved  to  make  the  maintenance  and  repairs  at  the  cost 
and  expense  of  the  Pacific  Company.  The  record  is  replete 
with  evidence  which  wholly  justified  the  jury  in  finding  a 
joint  use;  and  time  and  again  the  Railroad  Company  was  at 
the  sub-station  making  repairs  and  doing  maintenance  work. 
Further,  the  Pacific  Company  did  not  have  electricians  on 
Its  payroll.   The  evidence  justified  the  jury  in  determining 
that  Union  Pacific  men  were  in  the  sub-station,  working  on 
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the  very  day  in  question  (Tr.  134,  136) .  The  evidence  also 
justified  the  jury  in  determining  that  the  Railroad  Company 
would  come  at  any  time  of  the  day  or  night  to  the  Pacific 
Company  sub-station  to  do  any  necessary  work.  The  elec- 
trical foreman  of  the  Union  Pacific  Railroad  Company  so 
testified.   (Tr.  355). 

The  distributor  of  electrical  energy  has  the  duty  of  ex- 
ercising the  highest  degree  of  care.  Such  a  rule  applies,  not 
only  in  Idaho,  but  in  most  jurisdictions;  and,  the  Idaho 
Court  has  seen  fit  to  very  positively  announce  such  a  rule  in 
numerous  Idaho  cases,  all  as  cited  in  our  original  Brief.  The 
Ninth  Circuit  Court  of  Appeals,  has,  likewise,  very  definitely 
recognized  such  a  rule.  These  cases,  are  cited  in  our  original 
Brief,  under  heading  "A",  commencing  at  page  9,  and  con- 
tinuing to  page  40  of  the  argument.  The  Court  has  cited 
no  decisions  of  its  own,  of  the  Idaho  Court,  or  of  any  other 
jurisdiction  in  determining  as  a  matter  of  law  that  the  elec- 
tricity was  that  of  the  Pacific  Company,  and  in  determining 
that  there  was  no  joint  use  of  the  facilities  to  the  point  where 
Johnson  was  injured.  The  Court  simply  by-passes  the  Idaho 
decisions,  and  the  decision  of  the  Ohio  Court,  the  California 
Court  and  others,  as  above  cited  and  quoted,  by  saying  that 
the  Union  Pacific  did  not  own  the  current  or  the  appliances. 
In  so  doing,  the  Court  violates  the  rule  as  laid  down  by  the 
Supreme  Court  of  the  United  States  in  Erie  Railroad  Co.  vs. 
Tompkins,  304  U.  S.  64.  The  Court,  we  believe,  is  not  in 
as  good  a  position  to  say  what  the  Idaho  law  is  and  what 
the  Idaho  Court  would  hold,  as  the  Trial  Judge,  with  a  life- 
time of  experience  as  a  trial  lawyer  in  Idaho. 
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The  Court  makes  no  reference  to  Exhibits  22,  23,  24 
and  25,  having  to  do  with  the  National  Electrical  Code  as 
adopted  in  Idaho,  and  the  Idaho  Minimum  General  Safety 
Standard  Practices.  In  so  doing  the  Court,  again,  fails  to 
take  cognizance  of  existing  Idaho  Law,  rules  and  regulations. 

H  Under  the  theory  of  ownership  of  the  electricity  and  joint 
use,  aside  from  any  duties  of  care  as  referred  to  by  the  Court 
elsewhere  in  its  Opinion,  the  jury  had  a  right  under  the 
evidence  to  determine  that  the  Railroad  Company  had  not 
complied  with  the  law  in  Idaho,  the  National  Electric  Code, 
the  Idaho  Minimum  General  Safety  Standard  Practices,  and 
as  a  consequence  was  guilty  of  negligence  which  was  a  prox- 
imate cause  of  injury  to  Johnson.  The  adverse  determination 
by  this  Court  of  the  ownership  of  the  electricity  and  the 
joint  use  substantially  defeated  the  rights  of  Appellants.  And 
was  accomplished  without  reference  to  a  single  authority  or 
precedent. 

III. 

After  adversely  determining  the  ownership  of  the  elec- 
tricity which  injured  Johnson,  and  the  question  of  the  use 
of  the  Pacific  Company's  line  and  facilities  to  carry  the  Rail- 
road's 12,500  volts  of  electricity  into  the  sub-station,  where 
it  could  be  transformed  and  metered  for  the  use  of  the  Pa- 
cific Fruit  Company,  the  Court,  at  pages  6  and  7  of  its  opin- 
ion, was  required  to  determine  the  duty  of  a  distributor  of 
electricity  as  to  conditions  existing  in  a  customer's  appliances. 
A  determination  of  that  duty  was  not  at  all  necessary  if  there 
had   been   a  proper  determination  of  the  matters  discussed 
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under  heading  I  and  II  of  this  Brief. 

The  decision  cited  by  the  Court,  Kelly  vs.  Duke  Power 
Co.,  (4  Cir.)  97  F.  2d  529.  cited  at  page  6  of  the  Opinion, 
in  support  of  the  Court's  statement  and  ruling  that  there 
was  no  duty  to  Johnson,  did  not  involve  a  question  of  no- 
tice and  knowledge  and  the  rule  as  to  notice  and  knowledge 
was  not  even  mentioned  in  the  opinion.  Thus,  it  is  not  auth- 
ority for  the  statement,  "Beyond  that,  we  do  not  think  the 
cases  go."  Bristol  Gas  and  Electric  Co.  vs.  Deckard,  (6  Cir.) 
10  F.  2d  66,  is  cited  in  support  of  the  statement  by  the 
Court,  page  6  of  the  Opinion,  "that  the  duty  exists  when  a 
known  hazard  arises  from  the  owner's  failure  to  maintain  or 
repair  or  restore  equipment  to  its  original  condition."  The 
Bristol  case  was  not  one  of  restoring  equipment  to  its  original 
condition,  but  was  one  where  the  roof  leaked,  and  the  power 
company  knew  about  it,  although  the  electrical  equipment, 
and  the  roof,  and  the  line  carrying  the  electricity  to  the  cus- 
tomer's equipment  were  all  owned  and  controlled  by  the 
customer;  and  the  Court  held  that  the  power  company  had 
an  obligation  to  require  the  brick  company,  the  customer, 
to  repair  the  leaky  roof,  or  turn  off  the  electricity,  for  the 
reason  that  the  rain  dropping  on  the  electrical  equipment 
would  short  the  equipment  and  create  a  dangerous  and  haz- 
ardous condition.  The  roof  was  not  a  part  of  the  electrical 
equipment. 

The  Court  makes  reference  and  analogy  to  a  band  saw 
and  to  an  old-fashioned  electric  heater.  Those  analogies  are 
hardly  comparable  to  a  high-voltage  electric  sub-station  car- 
rying 12,500  volts  of  deadly  electricity.  Nor  is  a  home  band- 
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saw  or  a  home  electric  heater  comparable  to  a  sizable  indus- 
try, such  as  the  Railroad  Company  and  the  Pacific  Fruit 
Company,  handling  large  voltages  of  electricity  for  indus- 
trial, and  not  home  use.  Appellants  Exhibit  28,  Tr.  pp  326- 
333,  at  page  330,  recognizes  that  the  Railroad  Company  and 
the  Pacific  Company  in  the  use  of  the  premises  upon  which 
the  sub-station  was  located,  but  owned  by  the  Railroad 
Company,  had  a  duty  to  conform  to  laws,  ordinances  and 
other  public  regulations  in  effect,  or  to  later  be  enacted.  The 
National  Electrical  Code,  and  the  Idaho  Minimum  General 
Safety  Standard  Practices  refer  to  electrical  sub-stations,  and 
provide  for  safe  industrial  practices  in  the  use  and  handling 
of  electrical  energy  of  high  voltage.  Surely,  the  Court  must 
recognize  a  duty  in  such  circumstances. 

The  Court  rules  there  was  no  duty.  The  Court  states 
"here  was  no  duty  unless  the  distributor  turns  electricity  into 
improperly  installed  electric  wires,  known  to  contain  a  pos- 
sibility of  fire  if  energized.  The  Court  states  perhaps  there 
was  a  duty  on  the  part  of  a  distributor  of  electric  energy 
where  the  customer  fails  to  maintain  or  repair  or  restore 
equipment  to  its  original  condition.  The  Court,  then  holds 
that  where,  as  in  this  case,  the  distributor  handles  over  its 
own  lines,  high-voltage  electricity,  12,500  volts  to  be  exact, 
and  sends  that  precise  amount  of  voltage  from  its  lines  into 
lines  and  appliances  owned  by  a  customer,  that  the  distribu- 
tor's duty  as  to  any  common  sense  safety  practices  ends  when 
the  electricity  leaves  lines  owned  by  the  distributor.  This 
ruling,  the  Court  would  say,  applies  even  though  the  cus- 
tomer cannot  and  does  not  use  the  12,500  volts.  It  applies 


16 

even  though  the  distributor  meters  the  electrical  energy  in 
on  the  customer's  premises,  and  even  though  the  electrical 
energy  metered  is  stepped  down  from  the  distributor's  12,- 
500  volts  to  2300  volts  which  is  the  voltage  that  the  cus- 
tomer can  use.  This  ruling  applies  even  though  the  customer 
is  charged  for  2300  volts,  not  12,500  volts. 

What  happens  to  the  experience  of  society  as  to  safety 
practices  over  a  period  of  years  after  the  original  installation 
of  the  electric  appliances  on  the  customer's  premises?  That, 
apparently,  is  of  no  concern  to  the  Court.  So  long  as  the  dis- 
tributor does  nothing  more  than  require  that  a  customer 
maintain  and  keep  in  repair  his  appliances  as  they  were  ori- 
ginally, and  only  for  the  purpose  of  conducting  the  elec- 
tricity without  the  electricity  escaping,  the  distributor  has 
conformed  to  the  Court's  ruling.  What  happens  to  the  well 
recognized  rule  in  Idaho  that  one  having  such  a  destructive 
and  mysterious  force  as  electricity  under  and  within  their  con- 
trol must  use  "the  highest  degree  of  care  known  to  man"  is 
not  announced  by  the  Court.  That  such  a  duty  does  exist 
in  Idaho,  is  apparent  from  the  Idaho  cases  cited  in  the  orig- 
inal Brief,  announcing  that  such  a  duty  is  placed  upon  any- 
one handling  and  controlling  and  distributing  electrical  en- 
ergy. This  Court  would  say  that  notice  to  and  knowledge 
of  a  distributor  of  electrical  energy  relative  to  dangerous  and 
hazardous  conditions  involving  the  distribution  of  electrical 
energy  existing  on  a  customer's  premises  applies  only  in  the 
restricted  instances  discussed  above.  The  Court  would  re- 
strict the  duty  to  whether  or  not  the  appliance  can  safely  re- 
ceive the  product  and  refuses  to  discuss  or  recognize  safety 
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procedures  laid  down  in  the  National  Electrical  Code,  repre- 
senting the  experience  of  the  electrical  industry,  and  setting 
standards  of  care  recognized  as  required  to  conform  to  safe 
practice  in  the  industry,  and  designed  to  prevent  the  un- 
initiated from  being  injured.  It  is  no  answer  to  suggest  that 
the  "untrained"  could  safely  handle  high- voltage  electricity 
"if  properly  cautioned"  because  of  the  very  freakish  nature  of 
electricity.  Well  trained  electricians  cannot  always  predict 
what  electricity  will  do.  An  intelligent  electrician  would  not 
caution  the  "untrained"  as  to  how  to  handle  high- voltage 
electricity  but  would  stay  with  such  an  "untrained  person." 
This  is  recognized  in  the  National  Electrical  Code  and  un- 
trained persons  in  high-voltage  electricity  are  not  to  go  into 
a  sub-station  carrying  high  voltage  without  trained  high- 
voltage  electricians.  The  Railroad  in  this  case  had  notice 
and  knowledge  that  untrained  persons  were  going  into  the 
sub-station  and  the  jury  had  a  right  to  determine  on  the  basis 
of  such  evidence  that  the  Railroad  Company  had  been  neg- 
ligent in  not  requiring  safe-guards  in  the  sub-station  under 
such  circumstances.  Particularly  is  this  true  because  the  un- 
guarded lightning  arresters,  carrying  the  12,500  volts  of 
electricity  of  the  Railroad  Company  were,  in  fact,  used  by 
the  Railroad  Company  to  drain  and  ground  extra  surges  of 
electricity  owned  and  distributed  by  it. 

The  Court  recognizes  in  its  Opinion  that  the  Railroad 
Company,  as  a  distributor,  might  well  have  foreseen  that 
such  an  injury  might  occur.  But  the  Court  simply  states  that 
regardless  of  such  a  fact,  and  although  the  Railroad  might 
have  foreseen  such  an  injury  might  occur  and  although  the 
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Railroad  Company  was  a  distributor  of  electric  energy,  that 
it  was  under  no  obligation  to  do  anything  to  prevent  in- 
jury or  death  in  the  situation  here,  and  under  no  obligation 
to  itself  conform  to  recognized  standards  of  safety  or  to  re- 
quire the  customer  to  conform  to  such  standards. 

Such  a  holding  is  not  the  law.  The  Court  makes  no  re- 
ference to,  nor  attempts  to  discuss  in  any  manner,  the  cases 
which  have  arisen  between  a  distributor  and  a  customer  in- 
volving the  right  and  the  duty  of  a  distributor  to  require 
customers  to  install  new  safety  devices.  Generally,  those  cases 
arise,  not  by  reason  of  injury  or  death  of  persons  or  damage 
to  property,  but  out  of  proceedings  instituted  by  a  customer 
to  require  the  power  company  to  turn  the  energy  back  into 
the  customer's  premises,  and/or  for  damages  arising  from 
the  shutting  off  of  the  energy.  In  Alabama  Power  Co.  vs. 
Henson,  Ala.  191  So.  379,  the  Court  held  that  it  is  a  right 
and  may  become  a  duty  of  an  electric  utility  to  require  cus- 
tomers to  install  new  devices.  In  Wiegand  vs.  Alabama  Power 
Co.,  Ala.  127  So.  206,  at  page  209,  the  Court  said: 

"*  *  *  (It  is  the  power  company's)  duty  and  right 
to  adopt  improved  methods  of  instrumentalities  in- 
tended for  better  protection,  not  only  of  property, 
but  of  human  life  as  well.  *  *  *" 

In  Arkansas  Power  and  Light  Co.  v.  Abboud,  Ark.  164 
SW  2d,  1000,  the  power  company  was  held  responsible  for 
damages  for  breach  of  contract  to  a  customer  who  relied  on 
a  supply  of  electricity  where  the  power  failed  because  of 
faulty  conditions  on  another  customer's  premises.  The  Court 
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there  reasoned  that  the  power  company  had  a  duty  of  in- 
spection as  to  the  facihties  on  the  other  customer's  premises 
in  order  that  proper  service  could  be  assured  to  all  other  cus- 
tomers. 

Many  cases  recognize  that  as  the  danger  increases,  the 
degree  of  care  required  is  greater.  Such  cases  are  cited  in  the 
original  Brief.  However,  in  Martin  vs.  Northern  States  Power 
Co.,  Minn.  72  NW  2d  867,  the  Court  discussed  the  duty  of 
care  where  electric  wires  carry  strong  and  dangerous  currents, 
and  where  the  result  of  negligence  may  be  an  exposure  to  ser- 
ious accident  and  damage;  and  there  recognized  that  a  very 
l;igh  degree  of  care  is  required.  Certainly,  far  more  than  is 
necessary  in  so  far  as  the  use  of  a  band  saw  or  a  small  home 
heater. 


IV. 


This  heading  of  the  Petition  has  been  discussed  under 
the  immediately  preceding  three  points. 


V. 


We  firmly  believe  that  this  Court  has,  by  its  decision, 
taken  from  Johnson  a  right  to  trial  by  jury.  The  Trial  Court 
instructed,  and  the  jury  decided,  on  substantial  evidence  the 
very  issues  which  this  Court  now  rules  upon  as  a  matter  of 
law.  The  Court  rules  upon  such  issues  without  the  benefit 
of  any  citation  or  authority.  The  rule  in  Idaho,  and  the 
rule  which,   as   we  understand,   also  applies   in   the  Federal 
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Court,  possibly  to  even  a  greater  degree,  is  that  a  Court  has 
no  right  to  take  questions  from  the  jury  if  there  is  any  evi- 
dence upon  which  reasonable  minds  might  differ  as  to  the 
conclusions  and  inferences  arising  from  such  evidence. 

The  Supreme  Court  on  April  9,  1956,  in  case  number 
282,  Schulz  vs.  Pennsylvania  Railroad  Co.,  100  L.  ed.  p. 
430,  an  action  under  the  Jones  Act,  said: 

"*  *  *  The  Seventh  Amendment  to  the  Constitution 
provides  that  'the  right  of  trial  by  jury  shall  be  pre- 
served and  no  fact  tried  by  a  jury,  shall  be  other- 
wise re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law.'  We 
granted  certiorari  to  consider  the  failure  of  the  dis- 
trict court  to  let  this  case  go  to  the  jury,  350  U.  S. 
882".  *  *  * 

"In  considering  the  scope  of  the  issues  entrusted  to 
juries  in  cases  like  this,  it  must  be  borne  in  mind 
that  negligence  cannot  be  established  by  direct,  pre- 
cise evidence  such  as  can  be  used  to  show  that  a 
piece  of  ground  is  or  is  not  an  acre.  Surveyors  can 
measure  an  acre.  But  measuring  negligence  is  dif- 
ferent. The  definitions  of  negligence  are  not  defini- 
tions at  all,  strictly  speaking.  Usually  one  discussing 
the  subject  will  say  that  negligence  consists  of  doing 
that  which  a  person  of  reasonable  prudence  would 
not  have  done,  or  of  failing  to  do  that  which  a  per- 
son of  reasonable  prudence  would  have  done  under 
like  circumstances.  Issues  of  negligence,  therefore, 
call  for  the  exercise  of  common  sense  and  sound  judg- 
ment under  the  circumstances  of  particular  cases. 
'We  think  these  are  questions  for  the  jury  to  deter- 
mine. We  see  no  reason,  so  long  as  the  jury  system 
is  the  law  of  the  land,  and  the  jury  is  made  the  tri- 
bunal to  decide  disputed  questions  of  fact,  why  it 
should  not  decide  such  questions  as  these  as  well  as 
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others.'  Jones  v.  East  Tennessee,  V.  ^  G.  R.  Co., 
128  U.  S.  443,  445  (1888).  *  *  * 
"*  *  *  But  the  courts  below  took  this  case  from  the 
jury  because  of  a  possibility  that  Schulz  might  have 
fallen  on  a  particular  spot  where  there  happened  to 
be  no  ice,  or  that  he  might  have  fallen  from  the  one 
boat  that  was  partially  illuminated  by  shore  lights. 
Doubtless  the  jury  could  have  so  found  (had  the 
court  allowed  it  to  perform  its  function)  but  it 
would  not  have  been  compelled  to  draw  such  infer- 
ences. For  'the  very  essence  of  its  function  is  to  select 
from  among  conflicting  inferences  and  conclusions 
that  which  it  considers  most  reasonable.'  Fact  finding 
does  not  require  mathematical  certainty.  Jurors  are 
supposed  to  reach  their  conclusions  on  the  basis  of 
common  sense,  common  understanding  and  fair  be- 
liefs, grounded  on  evidence  consisting  of  direct  state- 
ments by  witnesses  or  proof  of  circumstances  from 
which  inferences  can  fairly  be  drawn." 

In  Dunclick,  Inc.  vs.  Utah-Idaho  Concrete  Pipe  Co.,  et 

al,  March  28,  1956,  .  Ida 295  P.  2d  700,  the 

Idaho  Court  said  once  again: 

'"This  Court  has  frequently  and  uniformly  held  that 
findings  made  by  the  trier  of  facts,  supported  by 
substantial,  competent,  although  conflicting  evidence, 
will  not  be  disturbed  on  appeal.  I.  C,  Sec.  13-219; 
Lanning  v.  Sprague,  71  Ida.  138,  227  P.  2d  347; 
Williams  v.   Idaho  Potato  Starch  Co.,   73  Ida.    13, 

24*5  P.  2d  1045;  Summers  v.  Martin,  11  Ida.  

p.  2d  " 

There  have  been  many  announcements  as  to  the  in- 
violability of  our  system  of  juries  as  fact  finding  bodies. 
Mr.  Justice  Storey,  former  Justice  of  the  United  States  Su- 
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preme  Court,  a  learned  jurist,  in  his  book  "Storey  on  Con- 
stitution", page   1779,  expressed  himself  as  follows: 

"*  *  *  the  Constitution  would  have  been  justly  ob- 
noxious if  it  had  not  confirmed  it  (right  to  trial  by 
jury)   in  the  most  solemn  terms." 

Associate  Justice  Sutherland  of  the  Supreme  Court  of  the 
United  States,  in  Dimick  vs.  Schmidt.  293  U.  S.  474.  485. 
said: 

"Maintenance  of  the  jury  as  a  fact  finding  body  is  of 
such  importance  and  occupies  so  firm  a  place  in  our 
history  and  jurisprudence  that  any  seeming  curtail- 
ment should  be  scrutinized  with  the  utmost  care". 

CONCLUSION 

The  Court  has  considered  this  case  to  be  a  "hard  case" 
and  one  which  "brings  us  no  pleasure  or  happiness".  Having 
so  stated  we  entrust  to  the  Court  the  task  of  once  again  care- 
fully considering  the  evidence  in  this  case  and  the  decisions 
cited  by  the  Johnsons  in  their  original  Brief,  as  well  as  the 
decisions  cited  in  this  Petition  and  Brief  on  Rehearing;  and 
we  most  respectfully  and  sincerely  believe  that  the  Court  upon 
a  re-examination  of  its  decision  will  withdraw  its  previous 
opinion  and  affirm  the  judgment  of  the  Trial  Court. 

Respectfully  submitted, 

George  R.   Phillips 

Louis  F.  Racine,  Jr. 

B.  W.  Davis 

Attorneys  for  Petitioners. 
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APPLICATION  FOR  LIQUOR  LICENSE  IN 
THE  TERRITORY  OF  ALASKA 

Third  Division 

License  No Application  No 

1.  T/we,  C.  K.  Jones,  Richard  L.  Wilson,  &  E. 
Wells  Ervin,  the  undersigned,  doing  business  as 
The  Club,  hereby  apply  for  a  Beverage  disp. 
liquor  license  for  the  year  ending  December  31, 
1954,  and  tender  herewith  the  sum  of  $500.00  plus 
a  filing  fee  of  $18.00. 

2.  Name  and  address  and  how  long  a  resident  of 
Territory  of  Alaska? 

C.  K.  Jones,  Kenai,  Alaska — 15  yrs. 
Richard  L.  Wilson,  Kenai,  Alaska — 6  yrs. 
E.  Wells  Ervin,  Anchorage,  Alaska — 37  yrs. 

3.  Is  this  a  first  application,  or  for  a  renewal? 

Renewal. 

Type  of  License 

Beverage  Dispensary 

(Population  less  than  1500) $    500.00 

(Population  over  1500) 1,000.00 

(Minimum  residence  1  year) 

Restaurant    150.00 

Road  House   75.00 

(Situated  not  less  than  18  miles  from 
incorporated  city) 
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Club    200.00  1 

(Incorporated  at  least  2  years) 

Retail  Stock  Sale 100.00 

Bottling  Works  100.00 

Brewery 100.00  \ 

Retail   300.00 

(Minimum  residence  1  year) 

Distillery   100.00 

Importers    500.00 

Common  Carrier 

Boats  (For  boats  over  250  tons  U.  S. 

Customs  House  measurement  only)  .      250.00   . 

Railroad  Buffet  Car 250.00  ' 

5.  Location  of  business  to  be  conducted  under 
license  applied  for: 

Kenai,  Alaska. 

6.  Distance  by  any  public  thoroughfare,  street  \ 
or  alley,  from  any  school  ground  or  church? 

Over  200  ft. 

If  within  200  feet,  and  not  a  renewal,  attach  plat 
showing  exact  location. 

7.  Have  you  any  other  kind  of  liquor  license  ?  If 
so,  state  its  kind  and  where  used: 

Inlet  Bar  &  Inlet  Liquor  Store. 
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8.  Endorsements  as  to  character  and  integrity 
of  applicant,  and  desirability  of  issuing  license  ap- 
plied for.  (Five  Endorsers  Must  Sign  Personally 
Below) 


Name,  Address,  Occupation,  Residence  in  Territory. 

9.  Are  you  a  citizen  of  the  United  States  ?  If  so, 
born  or  naturalized? 

Born. 

10.  If  a  corporation,  are  you  qualified  to  do  busi- 
ness in  the  Territory? 

11.  For  Use  Outside  of  Incorporated  Towns:  I 
have  attached  hereto  a  complete  written  list,  alpha- 
betically arranged,  of  all  citizens  of  the  United 
States  over  the  age  of  21  years  residing  within  a 
radius  of  one  mile  of  the  place  for  which  the  license 
is  desired,  stating  the  actual  place  of  residence  of 
each,  by  street  and  number  where  possible,  and  the 
length  of  such  residence  thereat,  verified  by  oath  by 
the  person  taking  the  actual  census  and  that  said 
census  was  taken  within  six  weeks  prior  to  the  date 
of  this  application.  I  have  also  attached  hereto  a 
petition  containing  the  names  of  a  two-thirds  ma- 
jority of  all  citizens  over  the  age  of  21  years  resid- 
ing within  one  mile  (radius)  of  the  place  where 
liquor  is  to  be  sold,  bartered,  manufactured,  etc. 

12.  Applicant  Declares:  If  application  is  for 
Retail  or  Dispensary  license,  if  an  individual  or  as- 
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sociation,  that  he  has  resided  in  Alaska  for  at  least 
one  year  prior  to  the  date  of  this  application ; 

If  a  corporation,  that  it  is  qualified  to  do  business 
in  Alaska ; 

If  application  is  for  a  Beverage  Dispensary  or 
Retail  Liquor  license,  that  no  corporation,  whole- 
saler, owner,  officer  or  representative  of  any  brew- 
ery, winery,  bottling  works  or  distillery  owns  any 
interest  in  such  business  or  has  financed  directly 
or  indirectly  the  applicant  in  procuring  quarters  or 
supplying  equipment  or  furnishings  in  order  to  con- 
duct such  business; 

That  no  person  or  persons  other  than  the  appli- 
cant has  any  direct  or  indirect  financial  interest  in 
the  business  for  which  this  license  is  sought;  that 
he  or  she  will  superintend  in  person,  the  manage- 
ment of  the  business  and  if  any  other  person  is  em- 
ployed to  manage  the  same,  that  he  or  she  will  have 
the  qualifications  of  an  applicant  and  that  applicant 
will  be  responsible  for  the  proper  conduct  of  the 
business ; 

That  the  building  in  which  liquor  is  to  be  sold  is 
200  feet  or  more  from  any  school  ground  or  church, 
or,  if  the  license  is  a  renewal  that  it  is  for  a  build- 
ing in  which  the  sale  of  intoxicating  liquor  was 
authorized  by  law  on  March  23,  1949 ; 

If  a  retail  Liquor  license  is  applied  for,  that  the 
premises  are  not  connected  by  doors  or  otherwise 
with  premises  upon  which  any  other  business  is  con- 
ducted ; 
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If  application  is  for  a  Club  license,  that  applicant 
has  been  incorporated  under  Territorial  or  National 
charter  for  two  years  or  more. 

/s/  E.  WELLS  ERVIN, 

/s/  C.  K.  JONES, 

/s/  RICHARD  L.  WILSON, 
Name  of  Persons  or 
Corporation ; 


Signature  of  Officer  of 
Corporation  and  Title ; 

? 

Principal  Office  of 
Corporation. 


United  States  of  America, 
Territory  of  Alaska — ss. 

C.  K.  Jones,  Richard  L.  Wilson  &  E.  Wells  Ervin, 
being  first  duly  sworn  on  oath,  depose  and  say: 
They  have  read  the  foregoing  application  on  the  face 
and  back  hereof  and  the  same  is  true  in  all  respects. 

/s/  C.  K.  JONES, 

/s/  RICHARD  L.  WILSON, 

/s/  E.  WELLS  ERVIN, 
Signature. 
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Subscribed  and  sworn  to  before  me  this  8th  day 
of  December,  1953. 

[Seal]        /s/  IRENE  WELCH, 
Notary  Public.  Comm.  Exp.  11/1/54. 

Title  of  Officer  Administering 
Oath. 


Must  Be  Completed  and  Signed  by  Applicants 
Outside  of  Incorporated  Towns  Only 

Kenai,  Alaska. 
December  8,  1953. 

I,  C.  K.  Jones,  Richard  L.  Wilson  &  E.  Wells 
Ervin,  the  applicants  on  the  foregoing  application 
for  a  Beverage  Disp.  liquor  license,  do  hereby  cer- 
tify that  the  number  of  citizens  over  the  age  of 
twenty-one  years  that  reside  within  a  one-mile 
radius  of  my  place  of  business  are  255  in  number; 
that  the  number  of  bona  fide  and  qualified  citizens 
that  have  signed  the  petition  that  accompanies  my 
application  are  178. 

/s/  E.  WELLS,  ERVIN, 

/s/  C.  K.  JONES, 

/s/  RICARD  L.  WILSON, 
Applicants. 

Note :  Section  12.  Penalties.  A  violation  of  any 
of  the  provisions  of  this  Act  shall  be  deemed  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  of  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  Five  Hundred 
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Dollars  ($500),  each  violation  to  be  considered  a 
separate  offense.  Any  intoxicating  liquors  shipped 
into  the  Territory,  other  than  to  licensees  hereunder 
and  contrary  to  the  provisions  of  this  Act,  shall  be 
deemed  contraband,  and  subject  to  confiscation  by 
the  Territory,  or  any  enforcement  officer,  and  any 
intoxicating  liquors  so  seized  shall  be  sold  under  the 
order  of  the  District  Court,  and  the  proceeds  thereof 
deposited  with  the  Territorial  Treasurer. 

That  any  false  material  statement  made  in  any 
part  of  this  application  shall  be  deemed  perjury  and 
upon  conviction  thereof  shall  be  subject  to  the 
penalty  provided  by  law  for  the  crime  of  perjury. 


Bond  No.  193345. 
Territory  of  Alaska 
Bond  for  Beverage  Dispensary  License 

Know  All  Men  by  These  Presents,  That  we,  Rich- 
ard L.  Wilson,  C.  K.  Jones,  and  E.  Wells  Ervin, 
d/b/a  The  Club,  of  Kenai,  Alaska,  as  Principals, 
and  the  American  Casualty  Company  of  Reading, 
Pennsylvania,  organized  under  the  laws  of  the  State 
of  Pennsylvania  and  duly  qualified  to  transact 
surety  business  in  the  Territory  of  Alaska,  as 
Surety,  are  held  and  firmly  bound  unto  the  Terri- 
tory of  Alaska,  in  the  full  and  penal  sum  of  Twenty- 
five  Hundred  Dollars  ($2,500)  lawful  money  of  the 
United  States  for  payment  of  which,  well  and  truly 
to  be  made,  we  and  each  of  us,  bind  ourselves,  our 
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heirs,  executors,  administrators,  successors  and  as- 
signs, jointly  and  severally  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  3d  day  of 
December,  1953, 

The  Conditions  of  the  Above  Obligation  are  such, 
That  whereas  the  above  bounden  Principals  have 
filed  in  the  District  Court  for  the  Territory  of 
Alaska,  an  application  for  a  license  to  engage  or 
continue  to  engage  in  the  business  of  Beverage  Dis- 
pensary in  accordance  with  the  provisions  of  Chap- 
ter 78  of  the  1937  Session  Laws  of  the  Territory  of 
Alaska  as  amended  by  said  Session  Laws  of  1939 
and  desire  to  give  bond  as  required  by  said  law, 
for  the  term  beginning  January  1,  1954,  and  end- 
ing December  31,  1954,  and  the  Principals  are  the 
sole  owner  and  no  other  persons  are  financially  in- 
terested either  directly  or  indirectly  in  the  business 
to  be  covered  by  said  license. 

Now,  Therefore,  if  the  said  Eichard  L.  Wilson, 
C.  K.  Jones  &  E.  Wells  Ervin,  the  above-bounden 
Principals,  shall,  if  said  license  is  issued  to  them, 
conduct  said  business  in  accordance  with  the  exist- 
ing laws  pertaining  to  the  manufacture  and  sale  of 
intoxicating  liquor  in  Alaska,  then  this  bond  shall 
be  void  and  of  no  effect;  otherwise,  to  remain  in 
full  force  and  virtue. 

In  Witness  Whereof,  the  Principals  have  here- 
unto set  their  hands  and  seal,  and  the  said  Surety 
has  caused  these  presents  to  be  signed  by  its  duly 
authorized  Attorney-in-fact  and  its  corporate  seal 
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to  be  hereto  affixed  the  day  and  year  first  above 
written. 

THE  CLUB, 
Principal. 

/s/  E.  WELLS  ERVIN, 

/s/  RIf  HARD  L.  WILSON, 

/s/  C.  K.  JONES, 
AMERICAN      CASUALTY      COMPANY      OF 
READING,  PENNSYLVANIA, 

[Seal]  By  /s/  R.  H.  McDONALD, 
Attorney-in-Fact. 

April  1,  1954. 
Affidavit 
I,  C.  K.  Jones,  first  being  duly  sworn,  sa}^:  That 
the  following  is  a  full  and  complete  census  of  all 
citizens  over  the  age  of  21  years,  residing  within  a 
one-mile  radius  of  The  Club  during  the  preceding 
six  months;  and  that  it  was  taken  within  the  last 
two  weeks. 

[Seal]        /s/  C.  K.  JONES. 

Subscribed  and  Sworn  to  before  me  this  12th  day 
of  April,  1954. 

[Seal]        /s/  BETTIE  K.  JACOBS, 

Notary  Public  in  and  for 
Alaska. 
My  commission  expires:  5/19/54. 

[Here  follow  list  of  252  names.] 

*     *     * 

[Endorsed] :    Filed  April  13,  1954. 
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In  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division 

In  the  Matter  of  the  Application  of: 

L.  C.  PARNELL,  Doing  Business  as  THE  CLUB, 
for  a  Beverage  Dispensary  Liquor  License. 

CONSENT  OF  RESIDENTS 

We,  the  undersigned,  citizens  of  the  United 
States  and  bona  fide  residents  of  the  Territory  of 
Alaska,  over  the  age  of  twenty-one  years,  residing 
within  the  one  (1)  mile  area  of  The  Club,  Lot  16, 
Block  5,  Townsite  of  Kenai,  and  having  been  physi- 
cally present,  living,  and  residing  within  the  one- 
mile  area  for  more  than  six  out  of  the  twelve  months 
immediately  preceding  the  filing  of  this  Petition, 
and  in  good  faith,  consent  to,  and  ask  that  a  Bever- 
age Dispensary  Liquor  License  be  issued  to  L.  C. 
Parnell,  doing  business  as  The  Club,  for  such  sale 
of  intoxicating  liquor  in  the  voting  and  recording 
precinct  in  which  the  aforesaid  described  premises 
are  located  for  the  year  ending  December  31,  1954. 

[Here  follows  list  of  178  names.] 


[Endorsed] :     Filed  April  13,  1954. 
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CERTIFICATE  OF  APPLICANTS 

We,  C.  K.  Jones,  Richard  L.  Wilson  &  E.  Wells 
Ervin,  applicants  for  the  attached  liquor  applica- 
tion, do  hereby  certify  that  the  building  in  which 
liquor  is  to  be  sold  is  800  feet  by  the  shortest  direct 
line  from  a  school  ground  or  church. 

/s/  E.  WELLS  ERVIN, 

/s/  C.  K.  JONES, 

/s/  RICHARD  L.  WILSON, 
Applicants. 


[Check] 


59-6 


The  First  National  Bank 
of  Anchorage 

No 

Mt.  McKinley 

Anchorage,  Alaska,  Dec.  8,  1953. 

Pay  to  the 

Order  of  Clerk  of  Court $518.00 

Five  Hundred  Eighteen  and  no/100  Dollars. 
/s/  E.  WELLS  ERVIN. 
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United  States  of  America, 
Territory  of  Alaska — ss. 

AFFIDAVIT 

Richard  L.  Wilson,  of  Kenai,  Alaska,  being  first 
duly  sworn  upon  oath,  deposes  and  says: 

That  on  or  about  the  5th  day  of  December,  1953, 
I  went  to  the  office  of  the  Court  Clerk  at  Anchorage 
for  a  renewal  of  the  liquor  license  for  the  Inlet  Bar 
at  Kenai.  Upon  the  same  date,  and  at  the  same  time 
I  had  an  application,  together  with  all  supporting 
papers  for  a  renewal  license  for  The  Club,  also 
located  at  Kenai. 

I  informed  the  Deputy  Clerk,  on  duty  at  the 
counter  in  the  office  of  the  Clerk,  that  I  had  recently 
had  a  tire  at  The  Club,  with  about  one  thousand 
dollars'  worth  of  damage.  I  said  that  I  would  like 
to  know  whether  or  not  I  could  hold  up  that  appli- 
cation for  approximately  two  or  three  months  until 
the  building  was  again  ready  for  occupancy. 

The  young  lady  on  duty  advised  me  that  this 
would  be  perfectly  satisfactory  and  that  I  had  until 
June,  1954,  as  long  as  it  was  for  a  renewal,  stating, 
in  substance,  "If  you  want  to  wait  you  can  wait  as 
long  as  it  is  a  renewal  and  you  have  the  necessary 
sixty-six  and  two-thirds  of  the  people.  You  have 
until  the  first  of  July  before  it  is  considered  a  new 
license." 

Further  affiant  sayeth  not. 

/s/  RICHARD  L.  WILSON. 
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Subscribed  and  sworn  to  before  me  this  12th  day 
of  May,  1954. 

[Seal]        /s/  EDWARD  L.  ARNELL, 

Notary  Public  for  Alaska. 

My  Comm.  expires:  6/21/55. 


[Title  of  District  Court  and  Cause.] 

M.  O.  SETTING  CAUSES  FOR  HEARING 

Now  at  this  time  upon  motion  of  Edward  L. 
Arnell,  counsel  for  Applicants,  Wilson,  Ervin  and 
Jones, 

It  Is  Ordered  that  cause  No.  L.  B.  &  W.  4217, 
entitled  In  the  Matter  of  the  Application  of  L.  C. 
Paiiiell  at  Kenai  for  a  Beverage  Dispensary  to 
Expire  December  31,  1954,  and  In  the  Matter  of  the 
Application  of  Jones,  Wilson  and  Ervin  for  a  Re- 
tail License  to  Expire  December  31,  1954,  be,  and 
they  are  hereby,  set  for  hearing  at  4:00  o'clock  p.m. 
of  Wednesday,  May  19,  1954. 

Entered  May  14,  1954. 
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[Title  of  District  Court  and  Cause.] 

HEARING  ON  APPLICATION  FOE  BEVEE- 
AGE  DISPENSAEY  LIQUOE  LICENSE 
TO  EXPIRE  DECEMBER  31,  1954 

Now  at  this  time  Hearing  on  Application  for 
Beverage  Dispensary  liquor  license  to  expire  De- 
cember 31,  1954,  in  cause  No.  L.  B.  &  W.  4217, 
entitled,  In  the  Matter  of  the  Application  of  L.  C. 
Parnell  at  Kenai  for  a  Beverage  Dispensary  License 
to  Expire  December  31,  1954,  and  In  the  Matter  of 
the  Application  of  Jones,  Wilson  and  Ervin  for  a 
Beverage  Dispensary  License  to  Expire  December 
31,  1954,  came  on  regularl}-  before  the  Court,  Ap- 
plicant Wilson  present  and  with  Edward  L.  Arnell, 
counsel  for  applicants;  William  T.  Plummer, 
United  States  Attorney,  and  Clifford  Groh,  Assist- 
ant United  States  Attorney,  present  for  and  in 
behalf  of  the  Government,  the  following  proceed- 
ings were  had,  to  wit: 

Richard  Leon  Wilson,  being  first  duly  sworn, 
testified  for  and  in  l^ehalf  of  the  applicants. 

Whereupon,  cause  continued  for  arguments  to 
May  21,  1954,  at  an  hour  to  be  set  later. 

Entered  Mav  20,  1954. 
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[Title  of  District  Court  and  Cause.] 

M.  O.  RENDERING  ORAL  DECISION 

Now  at  this  time  the  Court  rendered  oral  deci- 
sion in  cause  No.  L.  B.  &  W.  4217,  entitled  In  the 
Matter  of  the  Application  of  L.  C.  Parnell,  d/b/a 
The  Club,  at  Kenai,  for  a  Beverage  Dispensary- 
Liquor  License  to  Expire  December  31,  1954,  and 
Denied  Application,  and  written  decision  to  follow. 

Entered  July  2,  1954. 


In  the  United  States  District  Court  for  the  District 
of  Alaska,  Third  Judicial  Division,  Anchora,s,e 

In  the  Matter  of : 

The  Application  of  L.  B.  &  W.  4217 ;  and  the  Ap- 
plication of  JONES,  WILSON  and  ERVIN, 
d/b/a  ''THE  CLUB,"  for  Beverage  Dis- 
pensary License 

MEMORANDUM  OPINION 

This  matter  comes  before  the  court  based  upon 
the  application  of  L.  C.  Parnell  for  a  beverage  dis- 
pensary liquor  license  for  "The  Club"  at  Kenai, 
Alaska. 

The  file  will  reveal  that  the  application  was  filed 
on  the  13th  day  of  April,  1954.  Initially  the  matter 
was  set  down  for  hearing  on  the  19th  day  of  May 
at  the  hour  of  4:00  o'clock. 
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The  file  further  reveals  that  C.  K.  Jones,  E.  Wells 
Ervin  and  Richard  L.  Wilson  prepared  an  applica- 
tion for  beverage  dispensary  license  on  the  same 
premises  during  the  early  part  of  December,  1953, 
however,  the  same  was  never  filed.  These  applicants, 
by  affidavit  and  documentary  evidence,  set  forth  the 
fact  that  they  were  advised  by  a  clerk  of  the  District 
Court  that  if  they  did  not  desire  to  file  at  that  time 
they  could  do  so  at  some  subsequent  period,  but 
within  the  six  months  after  January  1,  1954. 

The  api)lication  of  Jones,  Ervin  and  Wilson, 
which  is  tied  into  the  application  of  Mr.  Pamell 
in  File  No.  L.  B.  &  W.  4217,  were  represented  by 
their  counsel,  Mr.  E.  L.  Arnell,  who  has  submitted 
a  brief  in  support  of  the  application  of  Jones,  Ervin 
and  Wilson,  while  L.  C.  Parnell  neither  appeared 
in  person  nor  was  he  represented  by  counsel. 

Mr.  Arnell,  attorney  for  Jones,  Ei'vin  and  Wilson, 
advised  the  court  that  he  did  not  represent  Mr. 
Parnell  and  that  Mr.  Jones,  Ervin  and  Wilson  had 
no  connection  whatsoever  with  the  application  of 
Mr.  Parnell.  The  file  indicates  facts  to  the  contrary 
for  on  the  last  page  of  one  of  the  census  we  find  the 
following : 

"I,  L.  C.  Parnell,  the  applicant  on  the  at- 
tached application,  hereby  certify  that  the  place 
of  business  is  800  feet  by  the  shortest  direct 
route  from  any  school  ground  or  church. 

'7s/  L.  C.  PARNELL. '^ 

And  underneath  that  is  the  following: 
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''This  is  a  renewal  and  not  a  new  license. 
Only  a  transfer  from  Wilson,  Jones  and  Ervin, 
d/b/a  The  Clnb,  to  L.  C.  Parnell,  d/b/a  The 
Club." 

Nevertheless,  even  though  the  evidence  is  in  con- 
flict concerning  the  respective  position  of  the  appli- 
cations for  "The  Club"  liquor  license,  the  matter  is 
unimportant  in  the  opinion  of  the  court  based  upon 
the  law,  all  of  which  is  more  fully  set  forth  in  the 
Memorandum  Opinion  given  by  this  court  in  the 
L.  B.  &  W.  Liquor  License  No.  4004,  Tony  Borden- 
elli  and  Eyvohn  Bordenelli. 

In  addition  to  the  memorandum  opinion  set  forth 
in  L.  B.  &  W.  No.  4004  these  applications,  that  is, 
Mr.  L.  C.  Parnell  and  C.  K.  Jones,  E.  Wells  Ervin 
and  Richard  L.  Wilson,  make  application  for  a 
liquor  license  under  35-4-15  of  the  1949  Compiled 
Laws  of  the  Territory  of  Alaska,  as  amended  b}^ 
Chapter  116  of  the  1958  Session  Laws  of  the  Terri- 
tory^ of  Alaska,  which  provides  for  a  renewal. 

As  to  the  application  of  Mr.  L.  C.  Parnell,  I  am 
of  the  opinion  that  a  liquor  license  is  purely  per- 
sonal (53  C.J.S.  643,  Section  42;  73  NE  884)  and, 
therefore,  it  is  not  available  and  affords  no  protec- 
tion to  others  and  as  a  general  rule  a  liquor  license 
cannot  be  transferred  without  the  consent  of  the 
license  authority  unless  the  license  statute  provides 
otherwise  (53  C.J.S.  657,  Section  45).  In  Alaska 
the  transfer  can  only  be  effected  by  consent  of  the 
court  (34-4-13).  Also,  it  has  been  held  "*  *  *  that 
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a  liquor  license  granting  the  same  privilege  to  the 
same  person  to  sell  liquor  in  the  same  place  is  a 
renewal  license  *  *  *  but  a  license  granted  to  a 
different  person  would  not  be  a  renewal."  (Appeal 
of  Stavalo,  71  Atl.  549,  550  and  36  Words  and 
Phrases,  p.  887.)  Thus,  the  applicant,  L.  C.  Parnell, 
could  not  comply  with  any  of  these  tests,  therefore, 
the  application  is  hereby  denied. 

In  the  matter  of  the  application  of  Jones,  Ervin 
and  Wilson,  counsel  has  ably  argued  and  cited  con- 
siderable law  concerning  the  right  of  the  court 
under  "statutory  construction"  stating  that  the 
court  cannot  "impose  limitations  and  revisions 
which  are  not  contained  in  the  law."  In  this  respect 
the  court  is  not  endeavoring  to  impose  limitations 
or  restrictions  not  intended  by  the  Legislature,  nor 
set  forth  in  the  law.  However,  this  court  is  of  the 
opinion  that  the  definition  of  the  word  "renewal" 
must  be  strictly  construed,  therefore,  as  defined  and 
construed  by  this  court  see  memorandum  opinion 
of  Tony  Bordenelli  and  Eyvohn  Bordenelli,  L.  B. 
&  W.  No.  4004,  the  applicants,  Jones,  Ervin  or  Wil- 
son, cannot  file  at  this  late  date  an  application  for 
renewal. 

I  am  of  the  opinion  that  there  must  be  a  valid 
existing  license  at  the  time  of  the  application  for 
a  renewal  of  a  license  so  as  to  enjoy  the  qualifica- 
tions and  rights  as  set  forth  in  Chapter  116  of  the 
1953  Session  Laws  of  the  Territory  of  Alaska  which 
provides,  among  other  things,  that  "no  license  shall 
be  issued  for  the  sale  of  any  intoxicating  liquor  in 
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any  building  within  one-quarter  of  a  mile  of  any 
school  ground  or  church  building  outside  the  cor- 
porate limits  of  a  municipality  *  *  *  however,  that 
a  license  may  be  reissued  for  the  sale  of  intoxicating 
liquor  in  any  building  which  said  sale  was  author- 
ized by  law  at  a  time  subsequent  to  March  23,  1949." 

I  am  of  the  opinion  that  Jones,  Ervin  and  Wilson 
are  not  entitled  to  a  renewal  of  their  liquor  license 
for  ' '  The  Club ' '  at  Kenai  for  the  reason  that  at  the 
time  of  their  tiling  of  their  application  there  was 
no  valid  existing  license  at  the  time.  I  am  of  the 
opinion  that  there  must  be  a  valid  existing  license 
at  the  time  of  the  application,  otherwise  there  can 
be  no  renewal,  therefore,  the  impact  of  the  1953 
Session  Laws  of  the  Territory  of  Alaska  concerning 
the  granting  of  liquor  license  comes  into  full  force 
and  effect,  and  since  the  applicants  are  not  entitled 
to  a  renewal  under  the  old  license  and  since  the 
applicants  are  not  beyond  one-quarter  of  a  mile  of 
any  school  or  church  building  their  application  must 
be  denied. 

Counsel  has  argued  for  the  applicants,  Jones, 
Ervin  and  Wilson,  that  they  have  been  lulled  into 
a  sense  of,  shall  we  say,  "false  security"  by  an 
officer  of  the  court  in  that  they  were  advised  by  the 
Clerk  of  the  Court's  office  that  they  would  not  have 
to  file  at  that  time,  but  that  they  could  do  it  at  any 
time  within  six  months  after  the  first  of  the  year. 
This,  no  doubt,  is  true  and  very  regrettable,  but 
under  the  case  of  Gouge  vs.  David,  202  P.  2d  489, 
I  feel  that  this  court  is  bound  by  the  strict  inter- 
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pretation  of  the  law  and  because  the  Clerk  of  the 
Court  may  have  misled  the  applicants  in  respect 
to  the  filing  date  this  court  does  not  have  any 
authority  to  go  beyond  the  strict  interpretation  of 
the  law  and  since  the  Clerk  of  the  Court,  like  the 
Oregon  Liquor  Control  Commission,  was  acting  only 
in  an  administrative  capacity  his  representation  did 
not  have  the  authority  to  bind  this  court. 

Dated  at  Anchorage,  Alaska,  this  2nd  day  of  July, 
1954. 

/s/  J.  L.  McCARREY,  JR., 
District  Judge. 

[Endorsed]  :     Filed  July  2,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  C.  K.  Jones,  Richard 
L.  Wilson  and  E.  Wells  Ervin,  applicants  above 
named,  hereby  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  order 
and  opinion  in  this  cause,  said  order  being  dated 
and  filed  on  the  2nd  day  of  July,  1954. 

This  notice  is  dated  the  30th  day  of  July,  1954. 

/s/  E.  L.  ARNELL, 

Attorney     for     Applicants,     Jones,     Wilson     and 
Ervin. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  July  30,  1954. 
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[Title  of  District  Court  and  Cause.] 

APPELLANTS'  STATEMENT  OF  POINTS 

The  points  upon  which  appellants  will  rely  upon 
appeal  are : 

1.  That  the  Court  erred  in  denying  appellants' 
application  upon  the  reason,  as  stated  in  the  Court's 
opinion,  a  renewal  upon  appellants'  application 
could  not  be  allowed,  for  the  reason  that  the  license 
for  the  prior  year  had  expired,  and  there  was, 
therefore,  no  valid  existing  license  to  renew. 

2.  That  the  Court  erred  in  ruling  that  appellants 
had  to  file  an  application  for  renewal  prior  to  the 
end  of  the  year  for  which  a  license  had  been  issued, 
there  being  no  such  requirement  in  applicable  stat- 
utes. 

3.  That  the  Court  erred  in  ruling  that  applicants 
did  not  have  the  right  to  rely  upon  the  representa- 
tions of  an  employee  of  the  Clerk's  office  of  this 
court. 

4.  That  said  order  of  denial  is  contrary  to  law, 
for  the  reason  that  the  Court  did  not  have  the  power 
or  jurisdiction  to  interpret  such  law  contrary  to  the 
specific  provisions  thereof,  and  in  effect  add  condi- 
tions not  imposed  upon  applicants  by  such  law. 

/s/  E.  L.  ARNELL, 

Attorney  for  Appellants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  August  13,  1954. 


24  In  the  Matter  of  the  Application  of 

In  the  District  Court  for  the  District  of  Alaska 
Third  Di\dsioii 

No.  L.  B.  &  W.  4217 

In  the  Matter  of: 

The  A])plication  of  L.  B.  &  W.  4217 ;  and  the  Ap- 
plication of  JONES,  WILSON  and  ERVIN, 
d/b/a  ''THE  CLUB"  for  Beverage  Dispensary 
License. 

TRANSCRIPT   OF    PROCEEDINGS 

May  20,  1954—3:00  P.M. 

Appearances : 

For  the  Applicants : 

EDAVARD  L.  ARNELL, 
Attorney  at  Law. 

For  the  Government: 

CLIFFORD  J.  GROH, 

Assistant  L^.  S.  Attorney. 

The  Court:     You  may  proceed,  Mr.  Arnell. 

Mr.  Arnell :  If  your  Honor  please,  I  believe  the 
file  in  this  application  will  reflect  that  a  bond  was 
obtained  through  the  LaBow  Haines  Company  and 
was  dated  approximately  December  18,  1953.  That 
bond,  I  am  informed,  is  still  in  full  force  and  effect, 
has  never  been  cancelled.  I  thought  earlier  this 
afternoon  it  had  been  filed  in  the  Clerk's  office  at 
that  time,  but   I  was  informed  bv  Mr.   Dimmock 
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that  the  bond  itself  had  been  delivered  directly  to 
one  of  the  api3licants  and  was  not  filed  until  the 
a}>plication  was  filed  last  week  or  whenever  it  was. 

The  Court:     That  will  change  the  affidavits  then. 

Mr.  Arnell:  I  think  not,  your  Honor.  With  the 
Court's  permission,  I  would  like  to  request  that  the 
matter  of  argmnent  be  put  over  until  sometime 
tomorrow  at  the  convenience  of  the  court  and  at 
this  time  we  hear  only  the  testimony  of  Mr.  Wilson 
who  actually  brought  the  application  and  papers 
to  the  clerk's  office  sometime  early  in  December, 
probably  the  first  week. 

The  Court :  Well,  very  well,  the  court  hasn  't  an,y 
o])jection.  If  you  can  find  time  tomorrow  afternoon 
T  would  l)e  glad  to  hear  argument  of  counsel. 

Mr.  Arnell :  If  the  court  would  care  I  would  like 
also  to  call  one  of  the  Territorial  Legislators  to 
illustrate  what  the  Legislative  intent  was  in  the 
enactment  of  these  various  sections. 

The  Court:  The  court  wouldn't  be  interested  in 
that.  [1*]  The  court  has  gone  into  that  and  has  his 
mind  made  uj)  as  to  the  intent,  therefore,  it  would 
be  a  Avaste  of  time. 

Mr.  Arnell :  I  think,  your  Honor,  it  might  be 
he]j)ful  irrespective  of  the  attitude  of  the  court  at 
the  present  time,  to  know  what  the  legislative 
people  had  in  mind  when  this  particular  section  was 
amended. 

The  Court:     Well,  as  I  stated 

Mr.  Arnell :  If  the  court  doesn't  desire  to  hear 
liim.  I  am  bound  bv  that  decision. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court:  No,  the  court  would  prefer  not  to 
hear  it.  The  court  had  reason  to  go  into  that  last 
fall.  You  recall  the  first  day  I  was  on  the  bench  I 
was  confronted  with  this  problem,  was  bombarded 
about  a  week  or  15  days  with  every  attorney  in 
town  on  that.  I  then  talked  to  several  legislators 
on  it  myself  and  while  my  opinion  may  be  wrong, 
I  do  have  an  opinion.  I  don't  want  to  waste  your 
time  or  my  time  on  that  point. 

Mr.  Arnell :     I  would  like  to  call  Mr.  Wilson. 

The  Court:  Mr.  Wilson  may  come  forward  and 
be  sworn. 

RICHARD  LEON  WILSON 
called  as   a  witness  on  behalf  of  the  Applicants, 
being  first  duly  sworn,  testifies  as  follows  on: 

Direct  Examination 
By  Mr.  Arnell: 

Q.     Would  you  state  your  full  name?  [2] 

A.     Richard  Leon  Wilson. 

Q.  Are  you  one  of  the  applicants  in  this  proceed- 
ings? A.     I  am,  sir. 

Q.  And  you  are  a  co-partner  of  Mr.  Ervin  and 
Mr.  C.  K.  Jones,  are  you  not?  A.     I  am. 

Q.  You  formerly  did  business  under  the  name  of 
' '  The  Club "  ?  A.     That  is  true. 

Q.  Would  you  state  to  the  court  what  you  did  in 
the  month  of  December,  1953,  with  reference  to  this 
pending  application? 

A.     AYhy,  I  got  the  necessary  66  and  two-thirds 
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consent  of  the  names  of  the  people  who  were  living 
within  a  radius  of  one  mile.  I  got  the  correct  census 
and  had  it  notarized  and  brought  it  in  to  the  Clerk 
of  the  Court's  office  with  another  application,  or 
two  other  applications  of  the  same  firm.  In  the 
meantime  we  had  had  a  fire  and  had  damaged  "The 
Club''  to  the  extent  of  approximately  $1,500. 

Q.  You  made  reference  to  two  other  applications, 
would  you  state  to  the  court  the  names  of  those 
establishments'? 

A.     Inlet  Bar  and  Inlet  Liquor  Store. 

Q.  Were  the  applications  for  those  two  types  of 
licenses  then  filed  at  the  time  you  visited  the  Clerk's 
office  ?  A.     They  were. 

Q.  And  what  time  in  December  was  that,  as  near 
as  you  can  recall? 

A.  Well,  there  is  a  21-day  waiting  period.  I 
would  say  in  the  [3]  first  week  in  December,  as  I 
remember  about  the  7th,  6th  or  7th,  something  like 
that. 

The  Court:  In  other  words,  Mr.  Wilson,  the 
court  files  would  reflect  that,  wouldn't  they? 

A.     Yes,  they  would. 

The  Court :     Thank  you. 

Q.  (By  Mr.  Arnell) :  You  had  this  application 
at  the  time  the  others  were  filed  ? 

A.     That  is  correct. 

Q.  And  would  you  state  to  the  court  why  you 
did  not  at  that  time  then  file  this  particular  applica- 
tion? 

A.     Well.  I  asked  the  ladv  in  the  Clerk  of  the 
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Court's  office,  I  explained  to  her  that  I  had  a  certain 
amount  of  work  that  I  would  like  to  do  on  this  one 
bar,  liquor  dispensary  I  believe  it  is  quoted  as,  and 
that  if  I  waited  approximately  90  days  while  I  did 
this  work  through  the  winter  time  before  placing  my 
application  for  a  new  liquor  license,  would  it  be  a 
renewal  under  the  new  liquor  law^s  and  she  said, 
yes,  that  I  had  up  to  6  months  which  would  put  me 
the  first  of  June,  or  the  30th  of  June,  rather. 

Q.  Had  you  at  that  time  applied  for  the  bond 
required  under  the  statute  *?  A.     Yes. 

Q.     And  w^as  that  bond  subsequently  obtained'? 

A.  I  wrote  a  letter  to  Mr.  Dimmock  which  is 
LaBow  Haines  Company  [4]  which  handles  our 
bonds  from  year  to  year  and  he  informed  me  that 
those  bonds  were  being  made  out  and  would  be  in 
the  Clerk's  office  when  I  presented  my  application 
for  my  liquor  license. 

Q.  Did  anything  else  occur  at  the  time  you 
visited  the  Clerk's  office  with  reference  to  this  par- 
ticular application  or  have  you  stated  everything 
as  you  recall  ? 

A.  No,  I  was  under  the  im — according  to  the  way 
I  thought  and  the  way  it  was  explained  to  me  that 
I  had  a  period  of  90  days  or  4  months  or  5  months 
up  to  6  months,  according  to  the  way  she  explained 
to  me,  to  make  application  for  this  liquor  license  and 
due  to  that  amount  of  work  to  do  I  thought  I  would 
wait  because  I  had  everything  there  notarized  and 
all  I  had  to  do  was  put  it  across  the  board  and  put 
it  in. 
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Q.  And  as  a  result  of  these  assurances  you  re- 
ceived from  that  office  you  withheld  filing  the  appli- 
cation at  that  time  ?  A.     That  is  correct. 

Q.  Completed  the  renovation  and  remodeling 
that  you  contemplated?  A.     That  is  correct. 

Q.  Now,  Mr.  Wilson,  were  there  any  violations 
chalked  up  against  j^our  establishment  last  year  at 
any  time?  A.     No,  sir. 

Q.  Never  were  any  violations  for  which  your  li- 
cense could  be  revoked  ? 

A.  I  have  been  in  business  six  years  in  Kenai 
and  there  has  never  [5]  been  a  violation  on  them. 

Q.  To  your  knowledge  has  there  been  any  oppo- 
sition or  protest  to  the  granting  of  this  license  or 
any  other  license  that  you  have  had  down  there  % 

A.     None. 

Q.  To  the  best  of  your  knowledge  your  business 
reputation  down  there  is  good  and  acceptable  to  the 
general  public?  A.     Very  good. 

Q.  Would  you  state  to  the  court,  Mr.  Wilson, 
how  far  this  particular  location  is  from  any  school, 
church  or  other 

A.  Well,  it  is — under  the  old  license  was  200  feet 
and  the  nearest  where  my  places  are  to  the  nearest 
place  or  church  that  the  Club  is  is  approximately 
700  feet  from  the  church. 

Q.  Are  there  any  other  buildings  of  a  similar 
nature — schools  or 

A.  Then  the  next  place  is  the  Russian  Church 
which  is  approximately  1,000  feet. 
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The  Court :  You  refer  to  your  old  license  though, 
Mr.  Wilson,  you  say  200  feet,  what  do  you  mean? 

A.  Under  our  old  license  before  the  new  liquor 
laws  were  in  effect  last  year  you  must  have  your 
place  of  business  further  than  200  feet. 

The  Court:     That  is  correct. 

A.  And  this  license  here  which  I  believe  should 
be  a  renewal  is  what  I  think  that  it  should  be,  a 
renewal.  If  it  was  a  new  [6]  license  I  wouldn't  be 
bothering  the  court's  time  because  it  is  too  close  to 
a  church  under  the  new  license. 

The  Court :     Thank  you. 

Mr.  Arnell :     I  have  no  further  questions. 

The  Court:  Thank  you,  Mr.  Wilson,  you  may 
step  down. 

Mr.  Groh :     May  I  inquire,  your  Honor. 

The  Coui't :     Beg  your  pardon. 

EICHARD  LEON  WILSON 

testifies  as  follows  on 

Cross-Examination 
By  Mr.  Groh : 

Q.  Has  the  church  been  there  for  a  long  period 
of  time,  sir  % 

A.     Well,  the  church  has  been  there,  yes. 

Q.     The  closest  one  I  mean. 

A.  Yes,  it  has  been  there,  I  would  say  10  or  12 
years. 

The  Court :     That  is  tlie  one  within  200  feet  ? 
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A.  No,  the  closest  church  is  700  feet  away.  Under 
the  old  license  it  is  200  feet  from  the  school. 

The  Court:     Why  did  you  make  that  statement? 

A.  I  am  sorry  about  that.  We  are  over  the  200 
feet  that  were  needed  for  the  old  license.  The  near- 
est church  is  approximately  700  feet  which  was 
there.  I  believe  the  church  was  built  about  10  years 
ago  and  it  has  been  there  through  the  6  years  pre- 
ceding this  license,  same  license.  [7] 

The  Court :     That  explains  it. 

Mr.  Arnell:    One  more  question. 

The  Court:  Just  a  moment,  please,  you  have 
cross-examination. 

Mr.  Groh:  I  just  wanted  to  inquire  about  a 
couple  of  other  things. 

Q.  (By  Mr.  Groh)  :  Mr.  Wilson,  do  you  know^ 
who  this  person  was  that  gave  you  this  authority  in 
the  Clerk's  office?  Do  you  know  whether  they  had 
any  authority? 

A.  No,  I  don't.  I  presume  that  she  was  a  clerk 
in  the  office  and  I  don 't  know  what  her  name  is  and 
I  wouldn't  recognize  her  actually  because  T  never 
paid  that  much  attention  at  the  time  presuming  that 
she  knew  that  she  was  giving  me  the  correct  infor- 
mation. 

Q.  You  didn't  discuss  it  with  the  Clerk  of  the 
Court? 

A.  No,  I  didn't.  I  asked  to  see  the  Clerk  of  the 
Court  and  he  was  out  at  the  time. 

Q.  Did  you,  Mr.  Wilson,  consult  your  attorney 
about  the  possibility  of  getting  a  renewal  after  4  or 
5  months?  A.     No,  I  didn't. 
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Q.  You  relied  upon  the  representation  of  the 
clerk  ? 

A.     I  relied  on  the  word  of  the  clerk,  yes. 

Q.  Was  this  census  and  petition  taken  within  6 
weeks  of  the  time  it  was  filed,  sir  ?  [8] 

A.  Yes,  it  was,  it  was  taken  within  a  period  of 
approximately  10  days. 

Q.  When  did  you  file  application  for  your  re- 
newal i  I  have  not  read  the  court  file. 

The  Court :     That  was  in  April,  I  think. 

Mr.  Arnell:     That  was  in  April. 

Mr.  Groh :     I  have  no  further  questions. 

The  Court :     That  is  all  then,  Mr.  Wilson. 

(Thereupon,  the  witness  was  excused  and  left 
the  witness  stand.) 

The  Court :     Did  you  want  something 


Mr.  Arnell :  Mrs.  Wilson  is  here  in  court.  She 
was  with  Mr.  Wilson  at  the  time  these  applications 
were  taken  over  to  the  Clerk's  office  and  she  could 
corroborate  his  testimony,  if  you  desire. 

The  Court:  The  court  doesn't  question  the  testi- 
mony of  the  witness  in  any  way.  It  is  just  one  of 
those  unfortunate  things.  This  court  was  not  ad- 
vised of  what  information  has  been  disseminated  out 
of  the  front  office.  I  should  have  known,  but  at  that 
time  I  was  Avorking  under  hostile  circumstances  and 
T  didn't  have  the  right  of  knowing  w^hat  was  going 
on  out  in  my  front  office  like  I  do  at  the  present 
time.  It  is  most  unfortunate  situation  and  I  appre- 
ciate Mr.  Wilson,  Mr.  Ervin  and  this  other  gentle- 
man's position.    He  certainly  had  the  right  to  rely 
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upon  what  they  told  him  out  in  the  front  office,  but 
the  unfortunate  part  of  the  matter  [9]  is  this :  That 
contrary  to  a  business,  in  my  business  then  I  would 
say  that,  well,  I'd  have  to  make  good  whatever  she 
told  him  because  he  had  a  right  to  rely  upon  the 
clerks,  that  is  what  they  are  hired  for,  but  the  way 
the  court  stands  at  the  present  time  unless  you  can 
convince  the  court  to  the  contrary,  even  though  the 
employee  of  the  Clerk  of  the  Court  represented  to 
the  witness  to  the  contrary,  unfortunately  the  court 
can't  change  that  law  nor  can  the  employee,  that  is 
the  serious  part  of  it,  so  I  am  very  apologetic  to  the 
situation,  but  I  am  willing  to  hear  argument  of 
counsel  and  maybe  you  can  convince  me  to  the  con- 
trary. 

Mr.  Arnell:  I  am  sorry,  your  Honor,  I  don't 
have  time  to  argue  it.  I  am  prepared  to  argue  it. 
We  have  completed  research  and  I  think  that  while 
we  are  not  attempting  to  involve  anyone  in  the 
Clerk's  office  or  name  anyone  there,  I  think  irrespec- 
tive of  what  was  said  or  done  at  that  time  these 
people  are  entitled  to  a  renewal  and  that  differs  to 
the  court's  present  attitude  and  opinion.  I  think 
that,  your  Honor,  it  is  a  situation  in  which 

The  Court:     That  is  your  privilege. 

Mr.  Arnell:  Which  the  Legislature,  if  their  ad- 
ministration is  derelict  or  forgetful,  you  might  say, 
I  think  the  court  cannot  be  placed  in  the  position 
where  it  has  to  substitute,  so  to  speak,  what  the 
Legislature  should  have  done  and  I  think  the  pres 
ent  status  of  the  law,  that  is  precisely  what  is  being 
asked  of  the  court.  [10] 

The  Court :     That  is  right.  I  appreciate  what  you 
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state,  Mr.  Arnell,  but  the  Legislature  will  not  and 
absolutely  refuses  to  take  the  responsibility.  There 
is  no  other  choice,  but  for  the  court  to  act  as  legisla- 
ture and  judge,  too.  It  is  a  most  unfortunate  and 
most  regrettable  situation  that  ever  could  exist,  but 
I  don't  know  what  we  can  do  about  it.  We  have  been 
I^laced  in  this  situation.  We  are  of  judicial  determi- 
nation because  of  the  fault  of  the  legislature,  but 
there  is  nothing  I  can  do  about  it  at  this  time,  l3ut 
I  certainly  hope  the  Legislature  w^ill  have  enough 
backbone  and  enough  intestinal  fortitude  to  do 
something  about  it  so  it  doesn't  place  the  court  in 
embarrassing  situations.  These  things  should  be  all 
spelled  out  so  Mr.  Wilson  would  know  exactly  wdiat 
steps  to  take  and  shouldn't  have  to  go  by  guess,  as 
in  the  past.  Is  there  anything  else  to  come  before  the 
court  at  this  timef  You  may  be  excused,  Mr.  Arnell. 
The  court  will  remain  in  session  to  hear  Mr.  Plum- 
mer. 

United  States  of  America, 
Territory  of  Alaska — ss. 

T,  Iris  L.  Stafford,  Official  Reporter  of  the  above- 
entitled  court,  hereby  certify: 

That  the  foregoing  is  a  full,  true  and  correct 
transcript  on  Appeal  in  the  above-entitled  matter 
taken  by  me  in  Stenograph  in  open  court  at  An- 
chorage, Alaska,  on  May  20,  1954,  and  thereafter 
transcribed  by  me. 

/s/  IRIS  L.  STAFFORD.  [11] 
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TRANSCRIPT  OF  PROCEEDINGS 
June  10,  1954,  3:00  P.M. 

Appearances : 

For  the  Applicants: 

EDWARD  L.  ARNELI., 

Attorney  at  Law. 

For  the  Government: 

LYNN  W.  KIRKLAND, 

Assistant  IT.  S.  Attorney. 

The  Court:  I  believe  this  was  the  time  set  down 
for  the  further  argument  in  the  case  of  the  Appli- 
cation of  L.  C.  Parnell,  Liquor,  Beer  and  Win(i 
License  No.  4217,  is  that  correct,  Mr.  Arnell? 

^Ir.  Arnell :  I  think  it  was  another  application. 
I  don 't  represent  Mr.  Parnell.  At  the  time  argument 
was  had  on  this  application,  I  thought  your  Honor 
reserved  decision  pending  argument  on  the  applica- 
tion of  Wilson,  Jones  and  Ervin. 

The  Court:  Yes,  that  is  correct,  yes.  Now,  you 
presented,  as  I  recall,  Mr.  Wilson  for  testimony? 

Mr.  Arnell :     Yes,  we  did,  2  or  3  weeks  ago. 

The  Court :  Then,  you  were  going  to  present  ad- 
ditional authority  on  the  subject  matter,  is  that  not 
true? 

Mr.  Arnell:     Yes. 

The  Court:     You  may  proceed. 

Mr.  Arnell:  If  your  Honor  please,  Mr.  Kirk- 
land:  I  won't  bother  your  Honor  to  read  the  pro- 
visions of  Chapter  131  of  the  '53  Session  Laws 
other  than  to  just  point  them  out  to  the  Court  and 
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state  that  they  contain  the  provisions  with  respect 
to  renewals.  Now,  as  I  understand,  the  position  of 
the  Court  at  this  time  is  the  question  as  to  what  a 
renewal  is? 

The  Court:     That  is  correct. 

Mr.  Arnell :  And  whether  or  not  a  renewal  has  to 
be  granted  or  occur  prior  to  the  expiration  of  the 
old  license.  I'd  like  [13]  to  point  out  to  the  Court 
that  the  particular  sections  of  the  Code  that  set  up 
the  qualifications  for  persons  who  may  hold  liquor 
licenses  makes  no  reference  to  the  fact  that  any 
person  in  order  to  obtain  a  renewal  of  license  must 
have  any  different  qualification  or  that  he  must  file 
his  application  for  renewal  by  a  specified  period  of 
time  and  I  think  that  is  the  crux  of  the  entire  issue 
here.  In  other  words,  we  have  a  situation  in  our 
practice  that  has  gone  on  for  years  and  the  Courts 
have  allowed  renewals  without  reference  to  the 
time  that  the  application  was  filed — in  other  words, 
whether  or  not  it  was  filed  before  or  after  December 
31st,  within  the  fiscal  3^ear.  I  think  the  Legislature 
could  well  be  presumed  to  have  knowledge  of  that 
practice.  Having  knowledge  of  the  practice  and  hav- 
ing ignored  it,  I  think,  implied  at  least  that  they 
intended  that  it  continue  because  of  the  continuing 
circumstances  here  in  Alaska. 

The  Court :  May  I  interrupt  you,  please.  Is  there 
any  decision  on  that  ? 

Mr.  Arnell:  Well,  unfortunately,  it  was  pointed 
out  before  the  Court  at  the  last  argument,  that  there 
is  no  case,  I  think,  that  would  be  precisely  the  point. 
We  have  matters  of  statutory  construction.  I  would 
like  to  call  your  Honor's  attention,  again,  to  Judge 
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Dimond's  decision  in  the  Alaska  Labor  Trade  As- 
sociation Case. 

The  Court:     That  is  the  Alta  Club? 

Mr.  Arnell :  Yes,  which  the  Court  is  familiar 
with.  There  [14]  is  an  opinion  on  file  which  I  think 
is  probably  dictum  and  is  still  pertinent  and  serves 
the  prolyl  em  we  have  here.  T  think  this  is  taken 
from  page  484,  in  which  Judge  Dimond  said, 

"It  is  notable  that  with  respect  to  applica- 
tions for  places  outside  of  incorporated  cities 
no  showing  is  required  in  the  application  or 
otherwise,  as  to  the  integrity  of  the  applicant 
and  the  desirability  of  the  issuing  of  a  license 
for  the  premises  mentioned.  Apparently,  all 
that  is  necessary  is  that  such  an  application  be 
in  compliance  with  the  law  and  the  consent  of  a 
majority  of  the  local  residents  *  *  *  That  the 
Court  must  exercise  lawful  and  sound,  and  not 
arbitrary,  discretion  in  granting  or  refusing 
licenses  *  *  *  At  any  rate,  it  is  obvious  that  in 
all  cases  the  provisions  of  law  must  control." 

Now,  that  would  appear  to  establish  the  rule 
here  that  with  respect  to  applications  outside  of 
an  incorporated  area,  the  Court  does  have  some 
discretion  as  to  what  license  may  or  may  not  be 
allowed,  but  again,  I  point  out  to  your  Honor  that 
the  Legislature  has  prescribed  absolutely  no  limit 
or  no  restriction  as  to  how  or  when  or  what  manner 
a  license  once  validly  issued  shall  be  renewed.  The 
only  cases  I  can  find,  your  Hcmor,  with  res])ect  t(^ 
what  a  renew^al  is,  is  found  in  71  Atlantic. 

The  Court:     71  ^1^] 
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Mv.  Arnell:  Yes,  at  page  549,  in  which  the 
county  commissioners  had  granted  a  renewal  license 
to  a  party  and  he  later  then  sold  those  premises 
and  applied  for  a  license  elsewhere  and  the  new 
man  tried  to  enjoin  the  issuance  of  the  new  o\^^le^s 
— rather,  applied  for  the  issuance  of  a  license  on  the 
premises  as  previously  licensed  and  his  application 
was  denied,  and  the  Court  said,  with  respect  to 
renewal : 

"The  trial  court  rightly  held  that  the  license 
granted  Bartley  on  November  1,  1907,  was  a  re- 
newal within  the  meaning  of  2647  of  the  Gen- 
eral   Statutes   of    1902.    It    granted    the   same 
privilege  to  the  same  person  to  sell  in  the  same 
]7lace  specified  in  his  license  of  the  previous 
year  *  *  *  A  license  granted  to  Stavolo  would 
not  have  been  such  a  renewal,  since  it  would 
have  been  a  license  granted  to  a  different  per- 
son. ' ' 
I  think  that,  perhaps,  is  the  closest  legal  defini- 
tion we  could  get  to  renewal  and  here  we  have  an 
application  by  the  same  people  for  the  same  prem- 
ises. 

The  Court:  Excepting,  isn't  that  somewhat  in 
conflict?  Now,  I  am  not  sure  of  my  facts  on  this 
point,  but  didn't  Mr.  Parnell  have  this  place  a  year 
ago? 

Mr.  Arnell:  No,  I  think  not,  your  Honor,  I 
think  they  are  different  j^remises.  They  might  be 
adjacent  to  each  other,  but  I  do  not  think  they  are 
the  same  place,  in  fact,  I  am  sure  they  are  not.  [16] 
The  Court:  Are  the  facts  in  this  case  like  this: 
that  they  had  a  liquor  license  here  a  year  ago  and 
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didn  't  renew  it  until  now  ?  Is  that  correct,  the  same 
individuals? 

Mr.  Arnell:  The  same  individuals  had  a  license 
for  last  year,  that  is,  '53  and  according  to  the  testi- 
mou}',  Mr,  Wilson  came  in  sometime  early  in  I)e- 
cem.ber  with  all  of  his  papers  in  order  and  applied 
for  his  bond  and  presented  them  to  the  Clerk  or 
Deputy,  rather,  and  at  that  time,  for  some  unex- 
plained reason  he  got  into  a  discussion  about  the 
fact  that  the  premises  had  been  partially  damaged 
by  fire  and  they  would  be  in  the  process  of  repair 
for  a  period  of  time  and  it  was  then  that  he  either 
asked,  or  the  Deputy  volunteered,  the  idea  that  it 
wouldn't  be  necessary  to  file  the  application  at  that 
time,  but  it  could  be  withheld  for  renewal  provid- 
ing it  was  done  before,  I  think,  June  1st  or  July 
1st. 

The  Court:  Yes,  I  recall  that.  How  did  this 
Parnell  come  into  play  at  all? 

Mr.  Arnell:  I  had  no  knowledge  of  that  until  I 
sat  in  court  and  heard  it  discussed  and  argued. 

The  Court:  What  is  the  name  of  the  establish- 
ment that  the  i)arties  are  applying  for?  What  is 
the  name  of  it? 

Mr.  Arnell:     I  think  it  is  called,  ''The  Club." 

The  Court:     That  is  what  this  is,  too. 

Mr.  Arnell:     Is  it? 

The  Court:  Yes.  There  is  an  inter-relation  there 
somewhere,  [17]  Mr.  Arnell.  While  they  may  have 
had  it  a  year  ago,  I  believe  it's  their  intent  to  sell 
it  and  that  changes    the  story  of  it  very  materially. 

Mr.  Arnell :  I  actually  have  no  knowledge  of 
that,  your  Honor. 
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The  Court:  Well,  this  application  was  filed  on 
the  13th  day  of  April,  1954,  for  ''The  Club,"  by 
Mr.  L.  C.  Parnell. 

Mr.  Arnell:  I  think,  if  the  Court  did  see  fit  to 
grant  the  license  then  it  would  be  within  the  Court 's 
discretion  later,  if  the  observation  of  the  Court  is 
correct,  to  transfer  the  license  or  to  either  grant  or 
deny  it. 

The  Court:  Here  is  the  problem:  In  the  mean- 
time, the  new  statutes  come  into  existence  and  witli 
the  lai)sing  of  the  liquor  license  after  the  31st  day 
of  December,  1953,  then  the  question  comes  up 
whether  or  not  this  is  a  renewal  or  not.  If  it  hs 
a  renewal,  that  is  one  thing;  if  it  is  another  license, 
that  is  something  else  because  then  the  force  and 
ini])(^rt  of  the  statute  passed  by  the  Legislature 
comes  into  play  which  makes  this  too  close  then  to 
a  church  or  school — I  don't  know  which  it  is. 

Mr.  Arnell:  That  is  true,  your  Honor,  I  rec- 
ognize the  fact  that  the  privilege  of  engaging  in 
the  liquor  business  is  something  that  can  be  ex- 
tended or  withdrawn  almost  at  the  will  of  the  Legis- 
lature and  it  isn't  an  absolute  constitutional  right 
that  anyone  can  exercise.  However,  in  the  absence, 
your  Honor,  [18]  of  some  specific  directives  from 
the  Legislature  as  to  what  the  Legislature  intends, 
in  any  given  set  of  circumstances,  I  think  then  the 
question  of  a  renewal  while  it  can't  be  regarded  as 
a  matter  of  right,  nonetheless  there  is  some  sort  of 
— well  I  can't  use  the  word  right,  but  that  is  the 
only  word  I  can  think  of  which  a  person  under  the 
statute  could  rely  upon  to  continue  this  privileged 
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business,  so  to  speak,  and  1  think  the  fact  that  a 
new  apj)lication  would  be  rejected,  if  it  were  filed 
in  this  particular  case  w^here  an  application  is  made 
by  the  same  people,  that  it  must  be  considered  as  a 
renewal.  As  I  pointed  out  earlier,  there  is  no  limita- 
tion in  the  statute  itself  composed  by  the  Legisla- 
ture and  I'd  like  to  cite  to  the  Court,  an  Arizona 
case  W'hich  is  not  precisely  in  point,  but  it  is  an  ex- 
])ression,  I  think,  of  the  idea  that  I  have  in  mind 
and  it  is  found  in  57  Pacific  Second,  at  1225.  Now, 
your  Honor 

The  Court:     57  Pacific  Second? 

Mr.  Arnell:     Yes,  1225. 

The  Court:     I  have  it. 

Mr.  Arnell:  The  Arizona  Statute  had  a  bimiiiar 
];rovision  of  that  contained  in  our  Code  and  it  set 
u])  that  licenses  had  to  be  issued  to  qualified  electors 
of  the  State  and  then  set  up  certain  other  require- 
ments of  the  persons  seeking  licenses.  Then,  also, 
there  w^as  prohibition  against  the  issuance  of  a  li- 
cense within  a  certain  distance  of  schools  and  in  this 
])articular  case,  the  Attorney  General  or  some  other 
official  challenged  the  [19]  right  of  the  applicant  to 
obtain  a  license  because  of  the  fact  that  there  had 
been  a  lot  of  protests  filed  by  parents  and  people 
protesting  based  upon  the  fact  that  this  license  was 
close  to  a  theater  where  there  was  a  large  traffic  of 
children  and  women,  and  what-not,  attending  the 
theater  and  the  tax  commission  ultimately  denied 
the  license  and  the  applicant  applied  for  a  writ  of 
mandamus  and  it  was  allowed  and  the  Court  said 
that. 
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"It  is  within  the  power  of  the  Legislature  to 
fix  the  locality  of  places  where  liquors  may  be 
sold  and  to  forbid  the  issuance  of  licenses  to 
premises  within  named  distances  from  schools, 
churches,  etc.,  and  here  the  Legislature  has  ex- 
ercised that  power.  It  has  said  the  only  in- 
stitutions in  the  state  that  shall  be  protected 
against  proximity  of  places  dispensing  liquors 
are  public  and  parochial  schools,  and  as  to 
these  has  left  it  discretionary  with  the  tax  com- 
mission. 

"If  the  Legislature  had  conferred  the  gen- 
eral power  of  licensing  liquor  dealers  on  the 
tax  commission  when  the  commission  was  satis- 
fied of  the  applicant's  fitness,  there  is  a  line  of 
decisions  that  would  uphold  the  commission's 
discretion  in  refusing  a  license  on  the  ground  of 
nearness  of  such  places  to  schools,  churches  *  *  *  " 

and  so  on.  They  went  on  and  hold  that  in  this  case, 
the  Legislature  had  not  affixed  a  prohibition  which 
would  be  applicable  to  this  and  therefore,  the  com- 
mission had  absolutely  no  right  [20]  to  deny  the 
license  even  though  perhaps  objectionable  upon 
public  policy  and  everything  else.  The  tax  commis- 
sion itself  had  found  that  the  applicants  themselves 
were  personally  qualified  in  every  way  and  the  only 
objection  to  it  was  based  upon  the  protest  and  the 
court  held  that  the  mandamus  writ  should  issue 
because  the  law  was  silent  upon  this  particular 
problem  and  I  point  out  again  here,  your  Honor, 
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that  our  law  is  silent  as  to  the  time  and  inannei'  and 
circumstances  of  renewal. 

The  Court:  Therefore,  the  Court's  got  to  till 
the  vacuum. 

Mr.  Arnell:  I  don't  think,  your  Honor,  that 
the  Court  has  any  duty  or  any  power  to  till  the 
vacuum.  Again,  I  point  out  that  the  Legislature  was 
cognizant  of  this  practice  and  I  think  if  they 
wanted  to  fill  this  vacuum  if  it  was  assumed  to 
exist,  it's  incumbent  upon  the  Legislature,  not  the 
Court,  to  do  it.  I  think  you  have  to  read  the  law 
and  determine  it  in  the  light  it  is  written  and  not 
add  to  it  and  I  think  beyond  any  question,  if  your 
Plonor  says  it  interprets  the  word,  "Licensee"  to 
mean  that  the  person  must  be  the  holder  of  a  li- 
cense and  that  he  must  tile  his  app]icatir>n  before 
December  31st  or  he  loses  his  right  to  renewal,  I 
think  the  Court  is  adding  something  that  is  not  in 
the  law.  Now,  during  the  course  of  discussing  this 
13roblem  there  had  been  discussions  that  if  these 
people  had  filed  their  application  before  but  for 
some  reason  or  other  it  had  been  delayed  and  they 
did  not  consider  it  until  this  date  that  the  Court 
might  then  still  consider  the  application  and  [21] 
grant  the  license.  Now,  if  we  are  to  take  a  technical 
view  of  the  problem,  I  think  that  that  reasoning, 
your  Honor,  is  fallacious  for  the  reason  that  if  the 
Court  finds  that  it's  absolutely  mandatory  that  that 
application  had  to  be  filed  before  December  31st  and 
acted  upon  by  the  Court  in  order  to  make  it  a  re- 
newal then  even  though  the  Court  accepted  an  aj)- 
plication  but  because  of  dereliction  in  the  Clerk 'r 
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Office  or  because  of  some  other  circumstance  the  li- 
cense was  not  issued,  say  until  the  10th  of  January, 
following  the  date  of  application.  I  think  then  that 
the  Court  cannot  renew  it  because  the  renewal,  if  it 
is  construed  in  that  light  must  follow  before  the  old 
license  expires  and  I  think  there  again,  the  Court  is 
imposing  a  condition  or  situation  or  interpretation 
into  the  law  that  is  not  there  by  reason  of  anything 
that  the  Legislature  has  said,  and  in  support  of  that, 
I'd  like  to  cite  to  your  Honor  a  case  of  United  States 
vs.  Angell  at  11  Federal  34,  in  which  there  was  an 
indictment;  the  man  was  charged  selling  liquor 
without  having  obtained  his  federal  license  and  he 
offered  in  evidence  the  receipt  showing  that  he 
paid  for  the  license  and  the  Court  excluded  it  as 
evidence  upon  the  ground  it  was  incompetent  bo- 
cause  his  own  license  had  expired  and  even  though 
he  had  gotten  this  receipt  which  related  back  to 
the  time  prior  to  the  charge  set  forth  in  the  in- 
dictment the  Court  said,  well,  there  was  no  license 
and  it  had  expired  and  the  fact  that  he  had  made 
payment  and  had  a  receipt  but  had  not  received  his 
license,  that  the  receipt  [22]  itself  didn't  take  the 
place  of  the  license  and  couldn't  relate  back  to  the 
time  prior  to  the  alleged  commission  of  the  offense 
and  the  Court  in  syllabus  says, 

"If  a  party  having  a  license  to  retail  liquors 
or  sells  or  offers  to  sell  after  his  license  ex- 
pires it  is  a  violation  of  the  law  for  which  he 
is  liable.  When  the  period  stated  in  a  license 
issued  to  exercise  a  business  for  a  specific  time 
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expires,   the   license   expires,   no   matter   what 
stock  he  may  still  have  on  hand." 

Now,  I  think  we  would  be  precisely  in  the  same 
situation  here.  Assuming  that  someone  came  in  and 
filed  an  application,  your  Honor,  before  the  end  of 
December  and  it  was  in  process  but  the  license 
actually  had  not  been  issued  and  later  he  was  picked 
Uj)  by  a  marshal  or  somebody  else  and  charged  with 
selling  liquor  without  a  license  because  the  license 
hadn't  come  in  the  mail  and  maybe  hadn't  been 
issued  until  the  10th,  I  think  the  fact  that  he  filed 
an  application  would  have  absolutely  no  bearing 
upon  the  determination  of  a  charge  of  that  kind. 
In  other  words,  I  think  if  the  Court's  instructioii 
is  to  be  followed,  every  person  seeking  to  engage  in 
the  liquor  business  must  in  order  to  renew  their 
license  not  only  have  their  application  on  file,  T 
think,  but  the  Court  must  have  acted  u])on  it  before 
December  31st  and  I  think  any  other  interpretation 
could  not  be  sustained,  and  there,  again,  you  have 
an  interpretation,  your  Honor,  that  is  not  specific  in 
the  law  as  it  is  written.  [23]  Furthermore,  I  think 
the  Court  has  no  right  in  putting  something  into  the 
law  that  the  Legislature  should  itself  put  in. 

The  Court:  I  can  assure  you  that  the  Court 
doesn't  w^ant  to  legislate;  yet,  sometimes  the  Court 
gets  in  a  ridiculous  situation  where  you  have  to  do 
something. 

Mr.  Arnell:  I  honestly  feel,  your  Honor,  that 
you  would  be  in  that  position  and  I  can't  agree 
vv4th  you  that  it's  incumbent  upon  the  Court  to  a])- 
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proach  this  from  the  point  of  view  that  the  Court 
has  to  pkig  a  loophole  or  gap  that  is  left  by  the 
Legislature. 

The  Court:  I  point  out  to  you  that  the  liquor 
license  and  annexation  statutes  are  of  such  a  nature 
unless  the  Court  did  something  like  that,  you  would 
never  have  liquor  license  and  never  have  annexa- 
tion. 

]Mr.  Arnell :  Well,  the  point  1  am  trying  to  make 
here,  your  Honor,  is  tliere  would  probably  be  thou- 
sands or  at  least  hundreds  of  situations  that  could 
occur  right  in  this  court  and  I  think  that  if  yow 
adopted  a  view  here  that  you  have  to  plug  a  gap  left  . 
in  the  law  by  the  Legislature  that  actually,  you  arc 
just  opening  the  door  to  a  multitude  of  problems 
for  the  Court.  I  think  the  past  practice  actually  has 
been  satisfactory.  No  one  has  been  prejudiced  par- 
ticularly so  far  as  renewal  of  license  is  concerned 
and  the  statute  itself,  the  way  it  is  worded,  says 
that  all  that  a  man  has  to  do  to  apply  for  a  re- 
newal is  to  show  that  he  has  not  been  convicted  of 
a  crime  or  violation  of  the  law  [24]  during  the  year 
and  he  can  get  a  license  without  a  census  or  without 
a  consent  from  year  to  year  which  seems  to  me  to 
indicate  the  intention  upon  the  part  of  the  Legisla- 
ture that  they  had  in  mind  these  various  problems 
and  didn't  want  to  take  it  any  farther  than  that. 
Another  case,  your  Honor,  which  is  similar  to  the 
Arizona  Case  that  I  cited  is  found  in  82  Pacific 
Second  1099,  that  is  a  Colorado  Case.  I  won 't  bother 
reading  it — and  I  have  several  others  here,  but  I 
think  that  the  ones  I  mentioned  are  sufficient  to  sup- 
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port  the  idea  that  I  have  tried  to  express  to  the 
Court.  Now,  the  only  other  point,  your  Honor,  that 
f  wish  to  make  relates  to  the  question  of  construc- 
tion of  a  statute  and  here,  again,  I  don't  have  :i 
case  involving  whiskey,  ])ut  the  rule  adopted  b}^  the 
Supreme  Court,  I  think,  is  appropriate  to  this  mat- 
ter because  of  the  gap  or  so-called  gap  that  the 
Legislature  left  in  this  particular  law.  The  case  is 

found  in  143 

The  Court :     Again,  please. 
Mr.  Arnell:     143  U.  S. 
The  Court :     Thank  you. 

Mr.  Arnell:  At  457  and  this  involves  an  action, 
3^our  Honor,  on  the  part  of  the  United  States  Gov- 
ernment to  collect  a  fine  for  bringing  an  alien  into 
the  United  States  in  violation  of,  I  guess  they  call 
it,  the  Alien  Law  or  something,  I  don't  see  it  here 
now — anyway,  in  this  case,  the  church  had  entered 
into  an  agreement  whereby  a  minister  or  church 
official  in  England  [25]  was  l^rought  into  this 
country  and  this  was  construed  to  be  an  agreement 
in  violation  of  this  particular  act  for  bringing  an 
alien  into  the  country  and  the  government  brought 
suit  to  collect  the  penalty  and  then  the  Court  said 
that, 

"It  is  a  familiar  rule,  that  a  thing  ma\  ]^o 
within  the  letter  of  the  statute  and  yet  not 
within  the  statute,  because  not  within  its  spirit, 
nor  within  the  intention  of  its  makers.  This  has 
been  often  asserted,  and  the  reports  are  full  of 
cases  illustrating  its  application.'' 
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That  particular  quotation  is  found  at  459;  and 
then  461  the  Court  went  on  to  say  that — in  its 
opinion,  the  Court  says,  referring  to  another  case, 

"All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in 
their  apjolication  as  not  to  lead  to  injustice, 
oppression  or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  Legisla- 
tu]"e  intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The  rea- 
son of  the  law  in  such  cases  should  prevail  over 
its  letter." 

Then,  the  Court  goes  on  there  and  several  others 
are  cited  by  Sutherland  in  the  Third  Edition  which 
is  here  in  the  library  in  Volume  2,  Sections  4502 
and  4505,  and  I'd  like  to  quote  or  read  to  the  Court 
the  one  on  page  316  which  reads  as  follows : 

"Thus,  the  assertion  that  a  statute  which  is 
'clear  and  unambiguous'  needs  no  interpreta- 
tion is,  in  fact,  evidence  [26]  that  the  Court  has 
considered  the  meaning  of  the  statute  and 
reached  a  conclusion  on  the  question  of  Legisla- 
ture intention.  In  many  cases  this  will  be  a 
proper  conclusion  but  frequently  it  merely 
disguises  the  Court's  unwillingness  to  consider 
evidence  other  than  the  Court's  own  impression 
of  what  the  Legislative  intent  is.  Courts 
should  not  lose  sight  of  the  fact  that  statutory 
interpretation,  whatever  it  may  be  called,  so 
far  as  function  of  the  courts  and  juries  is  con- 
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cerned,  is  a  fact  issue.  Where  available,  the 
courts  should  never  exclude  relevant  evidence 
on  that  issue  of  fact." 

Now,  the  Court  in  this  particular  case  has  not 
heard  any  evidence  as  to  the  intent  of  the  Legisla- 
ture, Init  I  think  probably  it  would  be  a  proper 
matter  for  the  Court  to  consider.  Sutherland  in  an- 
other quotation,  page  320  says  that, 

* '  Independent  j  udicial ' ' 

The  Court :     What  is  the  volume  on  that  % 
Mr.   Arnell:     Same   volume.   Volume   2,    Section 
4505.  It  says  that, 

"Independent  judicial  determination  arrived 
at  exclusively  from  the  reading  of  words  in  the 
statute  does  not  insure  accurate  interpretation 
and  thus  for  the  court  to  assert  that  the  statute 
is  clear  and  unambiguous  is  merely  to  assert 
that  the  statute,  as  read  by  the  Court,  produces 
a  result  which  is  satisfactory  to  the  Court.  It 
does  [27]  not  necessarily  mean  that  as  read  it 
reflects  the  Legislative  intent." 

Now,  I  think  it  is  unfortunate  that  that  is  the 
position  the  Court  is  in  here.  In  the  absence  of  an 
expressed  directive  from  the  Legislature  saying 
that  this  shall  be  done  and  that  shall  be  done,  the 
Court,  I  think,  there  being  no  prohibition,  must  go 
as  it  has  in  the  past  and  accept  these  applications.  I 
think  to  do  otherwise  would  in  this  particular  case 
set  up  a  precedent  that  would  probably  never  be  an 
answer  in  any  other  case  that  would  ever  come  hv 
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fore  the  Court  and  as  I  pointed  out  a  minute  ago,  I 
think  the  Court  is  merely  creating  problems  for 
itself  in  trying  to  meet  these  various  situations  as 
they  will  arise  because  they  will  all  be  different  and 
yet  the  Court  will  be  confronted  with  these  different 
questions  of  fact  and  everything  which 

The  Court:  Yes,  but  Mr.  Arnell,  don't  you  think 
the  Court  can  rule  on  the  interpretation  of  renewal 
and  settle  it  once  and  for  all? 

Mr.  Arnell:  Well,  I  think,  your  Honor,  in  the 
absence  of  some  directive  from  the  Legislature  as 
to  what  a  renewal  is,  I  don't 

The  Court:  Well,  we  don't  have  that,  so  the 
Court  is  going  to  have  to  determine  what  a  renewal 
is. 

Mr.  Arnell:  That  case,  your  Honor — the  point 
I  am  trying  to  make  is,  I  don't  think  the  Court  can 
legislate.  What  you  are  [28]  doing,  you  are  attempt- 
ing to  design  it  for  the  Legislature  and  impose  it  on 
the  law. 

The  Court:  And  I  stress  judicial  rather  than 
press  legislative  action,  but  I  point  out  to  you,  Mr. 
Arnell,  that  is  common  practice  of  the  Court  when 
a  question  of  interpretation  or  the  definition  of  a 
word  comes  up,  the  Court  has  to  do  it,  repeatedly. 

Mr.  Arnell:  That  is  true,  with  respect  to  one 
word,  your  Honor,  but  here  you  are  construing  the 
entire  statute  and  you  can't  construe  it  in  such  a 
way  as  to  arrive  at  what  you  think  the  results  shall 
be  or  in  such  a  way  as  to  do  something  which  you 
in  your  own  mind  feel  the  Legislature  should  have 
done,  but  hasn't  done.  I  think  that,  and  your  Honor 
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will,  I  think,  readily  recognize  that  all  the  cases 
that  were  cited  in  the  last  argument,  in  support  of 
the  opposition  to  the  granting  of  a  license  were 
cases  involving  specified  procedure  and  many  of  them 
the  statutes  expressly  said  that  a  certain  thing  had 
to  be  done  by  a  certain  time  and  here,  we  don't 
have  any  such  thing.  In  fact,  the  Legislature  has 
said  in  one  way  that  a  license  shall  not  be  granted 
for  a  period  of  less  than  6  months.  Now,  that  can 
be  read  a  dozen  of  ways  depending  on  what  might 
be  desired,  but  I  think  that,  again,  your  Honor,  is 
an  expression  of  the  legislative  intent  that  a  renewal 
license  or  a  new  license  provided  that  it  meets  the 
({ualification  could  be  issued  for  a  period  of  6  months 
or  could  be  issued  at  9  months  or  11  months.  I  don't 
see  that  there  is  any  other  alternative  to  the  con- 
struction and  if  the  [29]  Court  j^icks  out  one  word 
such  as  "renewal"  or  another  word  such  as  "li- 
censee," and  says  that  these  are  the  keys  to  the 
entire  issue,  then  the  Court,  I  think,  is  filling  in  the 
gaps  of  what  Sutherland  has  described  here  where 
the  Court  is  arriving  at  a  conclusion  which  to  the 
Court  seems  just,  but  which  the  Legislature  has  not 
ex])ressly  or  even  by  inference  covered,  and  in 
other  words,  the  Court  is  making  law  where  the 
Legislature  has  failed  to  do  so.  If  that  is  the  effect 
of  this  law, — I  don't  admit  your  Honor,  that  the 
Legislature  failed.  I  think  that  we  can  rely  upon  the 
fact  that  the  Legislators,  many  of  them  lawyers, 
know  how  these  things  are  handled  and  if  the  re- 
newals or  the  applications  for  less  than  a  year  were 


52  In  the  Matter  of  the  Application  of 

not  handled  properly  and  there  were  complaints  and 
various  things,  I  think  all  of  these  points  would 
have' come  up  and  been  considered  by  the  Legisla- 
ture and  I  think  then  we  would  have  had  an  act  that 
said  if  a  person  wants  a  renewal  he  would  have  to 
file  his  application  by  December  15th  of  each  year 
and  license  must  be  issued  or  it's  out. 

The  Court:  Let  me  go  back  to  fact,  just  a 
moment.  Aren't  the  facts  in  this  case  that  in  the 
year  1953,  that  Jones,  Wilson  and  Ervin  had  the 
license?  Aren't  the  facts  also  that  on  or  about  the 
8th  day  of  December,  the  same  idividuals  made  ap- 
plication but  never  did  complete  their  application — 
they  prepared  it  but  didn't  file  it.  And  aren't  the 
facts  further  supported  by  this,  that  one  Mr.  Par- 
nell  made  application  for  the  same  [30]  liquor  li- 
cense, "The  Club"  at  Kenai  on  the  13th  day  of 
April,  1954,  and  aren't  the  facts  further  supported 
by  this,  that  thereafter,  believing  there  might  be  a  j 
question  as  to  whether  or  not  Mr.  Parnell  could 
get  it,  that  the  said  Ervin,  Wilson  and  Jones  came 
in  and  made  subsequent  application  for  the  same 
license  ? 

Mr.  Arnell:  I  think  not  to  that,  your  Honor, 
but  I  don't  know,  and  I'd  be  perfectly  willing  to 
call  Mr.  Ervin  or  any  others  in  here.  I  think  at  the 
time  there  was  negotiations  for  the  sale  of  or  lease 
of  the  premises  or  something  and  what  happened  to 
those,  I  can't  say. 

The  Court:  Well,  I  point  out  to  you  that  they 
have  an  affidavit  here  stating  that  they  had — did 
prepare  such  an  application  on  or  about  the  8th 
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day  of  December,  1953,  to  renew  the  license  in  "The 
Club"  and  I  will  point  out  to  you  that  the  file 
reveals  Mr.  Parnell  did  file  on  the  13th  day  of 
April,  but  I  don't  have  a  date  beyond  that  point. 
Mr.  Hilton,  do  3^ou  have  anything  whereby  Mr. 
Ervin,  Wilson  and  Jones  did  file  after  Mr.  Parnell 
liled  for  this? 

The  Clerk:     Not  afterwards,  no. 

The  Court:  Well,  then,  isn't  the  real  applicant 
for  this  liquor  license  then  Parnell? 

The  Clerk:  Parnell — their  claim  was  that  they 
had  transferred  their  interest  down  there  to  Parnell 
and  it  was  expected  that  Parnell  could  apply  for 
this  same  license  and  receive  [31]  it.  Parnell  said 
it  is  a  renewal  or  supposed  to  be  a  renewal  of  the 
former  license  issued  to  Ervin,  Wilson  and  Jones. 

The  Court:     That  is  the  record,  Mr.  Arnell. 

Mr.  Arnell:  I  will  have  to  straighten  that  out, 
your  Honor,  I  am  sorry  about  that. 

The  Court:  And  that  is  a  different  situation 
than  what  you  think  it  is. 

Mr.  Arnell :  I  agree  with  the  Court  on  that,  but 
my  recollection  of  this  transaction  came  to  me  piece- 
meal and  it  was  that  this  application  for  renewal 
was  based  upon  the  fact  that  he  couldn't  get  a  li- 
cense. 

The  Court:  Well,  here  is  the  file  and  that  is 
what  the  file  reveals  here.  The  affidavit  states  in 
here  that  he  says  here  pursuant  to — just  a  moment, 
please, — by  Mr.  Wilson.  It  says  in  his  affidavit, 

"That  on  or  about  the  5th  day  of  December, 
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1953,  I  went  to  the  office  of  the  Court  Clerk  at 
Anchorage  for  a  renewal  of  the  liquor  license 
for  the  Inlet  Bar  at  Kenai.  Upon  the  same 
date  and  at  the  same  time  I  had  an  application 
together  with  all  supporting  papers  for  a  re- 
newal license  for  'The  Club,'  also  located  at 
Kenai. 

"I  informed  the  Deputy  Clerk  on  duty  at 
the  counter  in  the  office  of  the  Clerk  that  I  had 
recently  had  a  fire  at  'The  Club,'  with  about  one 
thousand  dollars'  worth  of  damage.  I  said  that 
I  would  like  to  know  whether  or  not  I  [32]  could 
hold  up  that  application  for  approximately  two 
or  three  months  until  the  building  was  again 
ready  for  occupancy." 

And  then  he  states,  the  young  lady  on  duty  ad- 
vised him  that, 

"If  you  want  to  wait,  you  can  wait  as  long 
as  it  is  a  renewal  and  you  have  the  necessary 
sixty-six  and  two-thirds  of  the  people.  You 
have  until  the  first  of  July  before  it  is  con- 
sidered a  new  license." 

But,  you  see,  the  application  being  considered  by 
this  Court  at  the  time  only  is  the  application  of  L. 
C.  Parnellof  "The  Club." 

Mr.  Arnell:  No,  we  filed  an  application,  your 
Honor,  for  renewal. 

The  Court:     It  isn't  before  the  Court  in  the  file. 

Mr.  Arnell:  Well,  it  was  filed.  That  is  what  I 
thought  we  were  arguing  on. 
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The  Court:     Did  you  file  an  application  for  the 
year  1954,  subsequent  to  December  8,  1953,  by  Mr. 
Jones,  Mr.  Wilson  and  Mr.  Ervin  *? 
Mr.  Arnell:     Yes. 

The  Court:  Will  you  please  come  forward,  Mr. 
Arnell. 

(Thereupon,  Mr.  Arnell  and  Mr.  Kirkland 
and  the  Deputy  Clerk  approached  the  bench 
and  had  an  off-the-record  discussion.) 

The  Court:  Well,  in  light  of  the  misunderstand- 
ing of  [33]  counsel  in  respect  to  the  application  of 
Jones,  Wilson  and  Ervin,  which  is  made  out  on 
the  8th  day  of  December,  1953,  and  which  has  never 
been  filed,  but  which  has  in  fact  been  admitted  in 
the  same  case  as  that  of  Mr.  Darnell,  I  think  this 
case  should  be  continued  until  these  facts  are  estab- 
lished by  counsel  and  the  Clerk  of  the  Court. 

Mr.  Arnell:  Does  your  Honor  want  me  to  bring 
Mr.  Ervin  in  here  to  explain  this  Darnell  deal? 

The  Court:  Well,  the  Darnell  deal  speaks  for  it- 
self, Mr.  Arnell.  I  think  it  is  a  problem  for  you  to 
work  out  with  the  Clerk  of  the  Court  as  to  the  ap- 
plication of  Ervin,  Wilson  and  Jones  of  December 
8th,  1953,  as  to  when  that  application  was  supposed 
to  have  been  filed. 

Mr.  Arnell:  That  was  supposed  to  have  been 
filed  here  recently  and  I  don't  know  why  it  is  not 
in  that  file.  I  think  it  has  no  relation  to  the  Darnell 
ap|)lication  and  so  far  as  I  know  there  is  no  existing 
deal  or  anything  else  transferring  any  license  if  it 
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were  granted  by  the  Court  to  Parnell  or  anybody  else. 

The  Court:  Well,  there  was — at  one  time  there 
was  a  relation  between  the  two  because  at  that 
time 

Mr.  Arnell :  There  was  a  proposal  at  least  at  one 
time,  but  I  don't  know. 

The  Court :  I  think  comisel  better  look  into  that 
with  Mr.  Ervin  and  Mr.  Hilton,  Clerk  of  the  Court, 
before  we  can  go  [34]  further. 

Mr.  Arnell:  All  right,  I  will  try  to  do  that  to- 
morrow. 

The  Court:  As  soon  as  we  possibly  can,  I'd  like 
to  rule  on  that. 


United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Bonnie  T.  Brick,  Special  Official  Reporter  of 
the  above-entitled  Court,  hereby  certify: 

That  the  foregoing  is  a  full,  true  and  correct 
transcri])t  on  Appeal  in  the  above-entitled  matter 
taken  by  me  in  Stenograph  in  open  court  at  An- 
chorage, Alaska,  on  June  10,  1954,  and  thereafter 
transcribed  by  me. 

/s/  BONNIE  T.  BRICK. 
[Endorsed] :     Filed  August  20,  1954.  [35] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  Will.  A.  Hilton,  Clerk  of  the  above-entitled 
Court,  do  hereby  certify  that  T  am  transmitting 
herewith  the  original  papers  in  my  office  dealing 
with  the  above-entitled  action  or  proceedings  desig- 
nated to  constitute  the  record  on  appeal,  plus  the 
remainder  of  said  original  file,  including  the  tran- 
script of  arguments  of  counsel  and  statements  of 
Court  had  at  the  hearing  of  the  cause. 

The  papers  herewith  transmitted  constitute  the 
record  on  appeal  from  the  order  and  opinion  filed 
and  entered  in  the  above-entitled  cause  by  the  above- 
entitled  Court  on  July  2,  1954,  to  the  United  States 
Court  of  Appeals  at  San  Francisco,  California. 

[Seal]         /s/  WM.  A.  HILTON, 
Clerk   of   the   District    Court   for   the   District   of 
Alaska,  Third  Division. 

Dated  at  Anchorage,  Alaska,  this  31st  day  of 
August,  1954. 
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[Endorsed] :  No.  14,500.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  In  the  Matter  of  the 
Application  of  L.  B.  &  W.  4217;  and  the  Applica- 
tion of  Jones,  Wilson  and  Ervin,  d/b/a  "The  Club" 
for  Beverage  Dispensary  License,  C.  K.  Jones, 
Richard  L.  Wilson,  and  E.  Wells  Ervin,  Appellants. 
Transcript  of  Record.  Appeal  from  the  District 
Court  for  the  District  of  Alaska,  Third  Division. 

Filed  September  2,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit 

Cause  No.  14500 

In  tlie  Matter  of: 
The  Application  of  L.  B.  &  W.  4217;  and  the  Ap- 
plication of  JONES,  WILSON  and  ERVIN, 
d/b/a  "THE  CLUB"  for  Beverage  Dispensary 
License, 

Appellant. 

ADOPTION  OF  STATEMENT  AND 
DESIGNATION 

Comes  now  C.  K.  Jones,  Richard  L.  Wilson  and 
E.  Wells  Ervin,  Appellants,  by  their  attorney,  E. 
L.  Arnell,  pursuant  to  the  provisions  of  Rule  17  of 
the  Rules  of  this  Court,  and  hereby  adopt  for  all 
purposes  of  this  appeal  the  designation  of  record 
and  statement  of  points  contained  in  the  record 
heretofore  filed  in  this  Court. 

Dated  this  7th  day  of  September,  1954. 

/s/  E.  L.  ARNELL, 

Attorney  for  Appellants. 

Service  of  Copy  acknowledged. 
[Endorsed]  :     Filed  September  13,  1954. 
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No.  14,500 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


In  the  Matter  of  the  Application  of 
L.  B.  &  W.  4217;  and  the  Applica- 
tion of  Jones,  Wilson  and  Ervin, 
d/b/a  ''The  Club"'  for  Beverage 
Dispensary  License. 


On  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Third  Division. 


BRIEF  FOR  APPELLANTS. 


JURISDICTION. 
This  is  an  appeal  taken  from  a  decision  and  order 
(R.  17-22),  denying  the  appellants'  application  for 
renewal  of  a  liquor  license  under  Alaska  Statutes. 

The  District  Court  had  jurisdiction  in  the  proceed- 
ing by  virtue  of  the  provisions  of  Section  35-4-12,  et 
seq.,  as  amended,  Alaska  Compiled  Laws  Annotated, 
1949,  and  Title  48,  U.S.C.A.,  Section  101. 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  of  said  a])peal  by  virtue  of 
the  provisions  of  Section  1291  of  Title  28  of  the 
United  States  Code    (as  amended  Oct.  31,  1951,  c. 


655,  Sec.  48,  65  Stat.  726).  This  appeal  is  governed  by- 
Section  1294  of  Title  28  of  the  United  States  Code 
(June  25,  1948,  c.  646,  62  Stat.  930,  as  amended  Oct. 
31,  1951,  65  Stat.  727). 


STATEMENT  OF  THE  CASE. 
Appellants,   in   1953,   held   a   beverage   dispensary 
license  issued  under  applicable  statutes  of  Alaska. 

In  December,  1953,  Wilson,  one  of  appellants, 
acting  on  behalf  of  all,  presented  to  the  Clerk's  office 
in  Anchorage  an  application  for  renewal  of  that  1953 
license.  Upon  the  assurance  of  an  employee  of  such 
office  that  such  application  could  be  filed  any  time 
before  June  30,  1954,  Wilson,  for  the  reasons  appear- 
ing in  the  record  (R.  14,  R.  21,  R.  32)  did  not  then 
file  the  application  (R.  3-9,  R.  9-11).  The  information 
given  to  appellants  by  a  member  of  the  Clerk's  staff 
(R.  14,  R.  21  and  R.  32)  is  not  controverted. 

Having  relied  upon  such  information,  appellants, 
in  April,  1954,  filed  their  application  (R.  3-9  and 
R.  9-11)  for  renewal  of  the  1953  license.  Hearings  by 
the  Court  were  held  upon  such  application  (R.  15-16, 
R.  24-36)  and  resulted  in  a  denial  of  appellants'  re- 
quest for  renewal  of  their  license.  The  reasons 
adopted  by  the  trial  Court  in  denying  the  applica- 
tion appear  in  the  record  at  pages  25,  26,  34,  43 
and  45. 

From  this  denial  (R.  17-22),  appellants  have  ap- 
pealed. 


ARGUMENT. 

I. 

THAT  THE  COURT  ERRED  IN  DENi^NG  APPELLANTS'  APPLI- 
CATION FOR  THE  REASON,  AS  STATED  IN  THE  COURT'S 
OPINION,  A  RENEWAL  UPON  APPELLANTS'  APPLICATION 
COULD  NOT  BE  ALLOWED,  FOR  THE  REASON  THAT  THE 
LICENSE  FOR  THE  PRIOR  YEAR  HAD  EXPIRED,  AND 
THERE  WAS,  THEREFORE,  NO  VALID  EXISTING  LICENSE 
TO  RENEW. 

Prior  to  the  license  year  1954,  the  District  Court, 
Third  Division,  had  granted  renewals  of  liquor  li- 
censes whether  the  applications  therefor  were  filed 
and  acted  upon  before  or  after  December  31st,  which, 
under  territorial  law,  was  the  expiration  date  of  all 
liquor  licenses.  By  granting  renewal  of  licenses  ujjon 
applications  filed  after  the  expiration  date  of  the  prior 
license,  the  Court  had  established  precedent  for  the 
practice  noted. 

Section  35-4-12,  et  seq.,  of  Alaska  Compiled  Laws, 
Annotated,  1949  prescribe  generally  the  qualifications 
of  applicants  and  the  manner  of  issuance  of  liquor 
licenses. 

While  the  1953  legislature  adopted  several  amend- 
ments to  the  liquor  code  of  Alaska,  no  substantial 
changes  were  made.  Licensees'  qualifications  were 
not  changed.  With  at  least  presumptive  knowledge 
of  past  practices,  the  1953  legislature  adopted  the 
following  amendment: 

''.  .  .  no  further  proof  of  the  consent  of  the 
citizens  of  the  place  .  .  .  will  be  required  .  .  . 
from  year  to  year  so  long  as  the  licensee  shall 
not  have  been  found  guilty  of  an  infraction  of 
the  Territorial  liquor  laws;  provided,  applicant 


shall  file  a  sworn  statement  to  the  effect  that 
applicant  has  not  been  convicted  ..." 

— Chapter  131,  Session  Laws  of  Alaska,  1953. 

This  amendment  represents  a  liberalization  of  the 
old  renewal  provisions,  notwithstanding  the  prece- 
dent and  prior  practices  of  handling  such  applica- 
tions. If  the  legislature  had  intended  more  rigid  con- 
sideration of  renewal  applications,  why,  then  did  it 
not  act?  The  answer  to  this  question  appears,  at 
least  presumptively,  to  be  that  the  legislature  ap- 
proved of  the  prior  practice  in  renewal  of  licenses. 

Another  provision  of  our  code,  which  is  appropri- 
ate, is  found  in  Section  35-4-15(8),  supra,  which 
reads : 

^^  .  .  and  all  licenses  thereafter  shall  be  issued 
for  the  fiscal  year,  ending  December  31,  but  no 
license  shall  he  issued  for  less  than  one-half 
year/'   (Emphasis  supplied.) 

The  cited  statutory  provisions  make  no  distinction 
between  ''new"  or  "renewal".  The  necessary  impli- 
cation of  this  phraseology  is  that  a  license  may  be 
issued  for  less  than  a  full  fiscal  year.  With  knowl- 
edge of  the  interpretations  applied  by  the  Court  to 
the  then  existing  provisions,  the  legislature  should 
have  included  specific  limitations  on  the  procedures 
to  be  followed  in  renewing  licenses. 

Instead,  the  1953  legislature,  in  effect,  rather  than 
restricted,  liberalized  the  law  relating  to  renewals. 

The  present  law  must  be  construed,  if  at  all,  as  a 
whole  and  not  dissected  into  numerous  parts,  each 


of  which  may  be  examined  and  interpreted  separately. 
The  context  as  a  whole  must  control,  and  if  the  law 
is  deemed  incomplete,  the  trial  Court  had  neither  the 
duty,  nor  the  jurisdiction,  to  exercise  legislative  func- 
tions. 

Upon  the  proposition  that  the  whole  context  of  an 
act  must  be  construed  the  attention  of  the  Court 
is  called  to  Barron  v.  Kaufman,  at  page  788,  where  it 
is  said: 

''To  give  the  section  the  construction  contended 
for  by  appellant  there  would  have  to  be  read 
into  it  the  words  'for  each  meeting  attended.' 
It  must  be  presumed  that  the  Legislature  in- 
tended the  meaning  the  words  they  actually  em- 
ployed express,  as  read  in  conjunction  with 
other  clauses  atid  sentences  of  the  section.  The 
interpolation  of  words  into  an  act  by  construc- 
tion is  allowable  only  when  it  is  necessary  in 
order  to  rescue  the  enactment  from  an  absurdity. 
..."  (Emphasis  supplied.) 
— Barron  v.  Kaufman  (Ky.),  115  S.W.  787. 

In  the  proceedings  appealed  from,  the  trial  Court 
violated  this  basic  rule  of  statutory  construction  by 
isolating  the  word  "renew"  or  "renewal".  In  the 
Bordenelli  opinion  to  which  the  trial  judge  (R.  20) 
referred,  the  words  "renew"  and  "renewal"  are  de- 
fined as  follows: 

"Webster's  New  International  Dictionary,  Second 
Edition,  defines  the  word  'renewal'  n.  'renewing, 
or  state  of  being  renewed'.  The  same  authority 
defines  the  word  'renew'  v.  transitive: 

(1)     To  make  new  again;  to  restore  to  fresh- 
ness, perfection,  or  vigor;  also,  to  begin  again 


as    new;    to    reassume;    as,    to    renew    one's 
strength. 

(2)  To  make  new  spiritually;  to  regenerate 

•    •    • 

(3)  To  restore  to  existence;  re-establish; 
re-create ;  rebuild ;  as,  to  renew  the  old  splendor 
of  a  palace;  to  revive;  to  resuscitate;  as,  to 
renew  the  sentiments  of  youth. 

(4)  To  repeat;  to  go  over  again;  to  make 
or  do  again  .  .  . 

(5)  To  begin  again;  to  recommence;  to  re- 
sume .  .  . 

(6)  To  replace;  also,  to  restore  to  fullness 
or  sufficiency  .  .  . 

(7)  To  grant  or  obtain  an  extension  of;  to 
continue  in  force  for  a  fresh  period. '^ 

This  Court  in  the  case  of  Campbell  River  Timber 
Co.  Ltd.  V.  Vierhus,  86  F.  2d  673,  in  speaking  of  a 
different  situation  involving  the  Internal  Revenue 
Code,  adopted  a  similar  definition  in  the  word  re- 
newal. 

The  Court  in  the  Bordenelli  opinion  further 
stated : 

"  ^The  term  ''renewal"  has  no  strictly  legal 
or  technical  signification,  and  it  is  not  a  word 
of  art.  It  may  be  given  different  meanings,  and 
it  has  different  meanings,  varying  with  the  sub- 
jects with  reference  to  which  it  is  used.  The 
cases  construing  the  proper  meaning  to  be 
ascribed  to  the  term  are  by  no  means  uniform; 
contracting  and  the  construction  is  controlled 
by  the  intention  of  the  parties.'  " 


In  the  decision  herein,  the  trial  Court  stated: 

*' However,  this  court  is  of  the  opinion  that 
the  definition  of  the  word  'renewal'  must  be 
strictly  construed,  therefore,  as  defined  and  con- 
strued by  this  court  see  memorandum  opinion  of 
Tony  Bordenelli  and  Eyvohn  Bordenelli  ..." 

Strict  construction  of  the  word  '^ renewal",  which, 
as  stated  by  the  trial  Court,  has  no  strictly  legal  or 
technical  signification,  makes  manifest  the  incon- 
sistencies of  the  rules  and  interpretations  adopted  by 
the  Court. 

Our  statutes,  Section  35-4-12,  et  seq.,  Alaska  Com- 
piled Laws  Annotated,  1949,  and  Chapter  131,  Ses- 
sion Laws  of  Alaska,  1953,  supra,  impose  no  condi- 
tion as  to  the  date  when  an  application  must  be  filed. 
Since  applicants  had  committed  no  infractions  of  the 
law  and  since  no  protests  have  been  filed  (R.  29) 
they  were  entitled  to  a  license. 

This  case  differs  from  the  case  of  Bordenelli,  cited 
by  the  Court  (R.  19)  where  protests  had  been  filed 
and  a  license  revoked.  Without  commenting  upon 
the  merits  of  this  decision,  it  is  sufficient  to  say  that 
the  situation  here  presented  differs  materially  from 
that,  in  the  circumstances  outlined,  and  also  with  ref- 
erence to  misleading  information  furnished  these  ap- 
pellants by  a  Court  officer,  more  fully  considered  un- 
der Point  III. 

The  Court's  attention  is  invited  to  the  case  of 
Schroeder  v.  O'Neill,  et  ah,  which  is  a  case  where 
licensees  of  the  board  of  township  commissioners  re- 
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lied  upon  resolutions  extending  time  of  building  upon 
lots,  until  a  year  after  the  termination  of  certain  liti- 
gation.  There,  at  page  683,  the  Court  commented : 

^'  ^It  should  require  circiunstances  of  a  very 
strong  and  controlling  character  to  induce  the 
Court  to  reverse  a  rule  long  in  existence  in  this 
state  in  regard  to  property.'  Elkin  v.  So.  Ry.  Co., 
156  S.C.  390,  153  S.E.  337  ..  . 

*'It  would  seem  unjust  and  inequitable  to  the 
lotholders  who  had  paid  $100.00  each  for  their 
licenses  and  who  until  after  this  suit  was  brought 
continued  to  pay  their  annual  assessments  of  $10 
a  year  on  these  lots;  which  payments  were  ac- 
cepted and  retained  by  the  board,  to  hold  that 
these  lotholders,  who  refrained  from  building, 
presumably  in  reliance  upon  the  extension 
granted  them  by  the  board  until  the  controversy 
should  be  settled,  should  lose  their  rights  .  .  . 

''A  municipal  or  other  subordinate  govern- 
mental agency,  such  as  this  board  of  township 
commissioners,  can  be  bound  by  an  estoppel  in 
cases  such  as  the  present.  (Citing  many  cases)  . . . 
******* 

"The  payment  of  the  initial  license  fees  by 
these  lotholders  and  annual  assessments  or  re- 
newal license  fees  of  $10  per  year  per  lot  there- 
after until  after  the  commencement  of  this  action, 
in  reliance  upon  their  license  which  they  had 
bought,  and  the  official  resolutions  of  the  board 
extending  the  time  to  build,  coupled  with  the  ac- 
ceptance of  these  payments  by  the  board  .  .  .  and 
the  board  and  all  other  lotholders  on  the  island 
standing  by  and  permitting  these  parties  to  spend 
their  money  in  the  original  acquisition  and  the 
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renewal  assessments,  all  these  would  seem  to 
make  out  a  very  clear  and  strong  case  of  equit- 
able estoppel.  It  would  also  he  a  somewhat  in- 
consistent position  for  the  hoard,  or  the  ttvo  suc- 
ceeding hoards  to  issue  the  licenses,  accept  the 
payments,  extend  the  time  for  huilding,  and  then 
claim  that  the  lotholders  must  he  restrained  from 
huilding  or  compelled  to  desist  from  huilding." 
(Emphasis  supplied.) 
—Schroeder  v.  O'Neill,  et  al  (S.C.  1936),  184 
S.E.  679. 

The  trial  Court  was,  therefore,  in  error  in  con- 
cluding that  appellants'  application  should  be  denied 
because  there  was  nothing  to  renew,  the  1953  license 
having  expired.  Upon  the  statutory  provisions  cited, 
supra,  an  incident  of  the  1953  license  was  the  right 
of  ''renewal"  and  in  the  absence  of  an  express  statu- 
tory provision,  appellants  could  not  be  deprived  of 
that  incidental  right  or  privilege.  Since  such  inci- 
dental privilege  had  not  expired  by  reason  of  any 
express  provision  of  the  liquor  law,  the  decision  of 
the  trial  Court  was  erroneous. 


II. 

THAT  THE  COURT  ERRED  IN  RXTLING  THAT  APPELLANTS  HAD 
TO  FILE  AN  APPLICATION  FOR  RENEWAL  PRIOR  TO  THE 
END  OF  THE  YEAR  FOR  WHICH  A  LICENSE  HAD  BEEN 
ISSUED,  THERE  BEING  NO  SUCH  REQUIREMENT  IN  AP- 
PLICABLE STATUTES. 

As  pointed  out  under  Point  I  above,  our  legisla- 
ture did  not  specify  that  a  renewal  application  must 
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be  filed  before  any  specified  date.  While  the  liquor 
business  is  related  to  the  public  good  and,  therefore, 
has  been  construed  to  be  a  privilege,  it  is,  nonethe- 
less, a  lawful  business  that  cannot  be  destroyed  by  un- 
reasonable application  of  the  law.  Despite  being  con- 
sidered as  a  privilege,  a  license  does  possess  some  of 
the  attributes  of  ''property".  The  decision  of  the 
trial  Court  must  rest  entirely  upon  proper  statutory 
construction. 

The  scope  of  judicial  construction  is  aptly  reviewed 
in  the  following  authorities : 

Mr.  Sutherland  states :  ' '  Thus,  the  assertion  that 
a  statute  which  is  'clear  and  unambiguous'  needs 
no  interpretation  is,  in  fact,  evidence  that  the 
Court  has  considered  the  meaning  of  the  statute 
and  reached  a  conclusion  on  the  question  of 
legislative  intention.  In  many  cases  this  will  be 
a  proper  conclusion  but  frequently  it  merely  dis- 
guises the  Court's  unwillingness  to  consider  evi- 
dence other  than  the  Court's  own  impression  of 
what  the  legislative  intent  is.  Court  should  not 
lose  sight  of  the  fact  that  statutory  interpreta- 
tion, whatever  it  may  be  called,  so  far  as  the  func- 
tion of  Courts  and  juries  is  concerned,  is  a  fact 
issue.  Where  available,  the  Court  should  never 
exclude  relevant  evidence  on  that  issue  of  fact." 
— Sutherland's  Statutory  Construction,  Vol.  2, 
Section  4502,  pp.  316-317. 

In  this  connection,  the  following  passages  from  the 
record  are  quoted  (R.  25)  ; 

"The  Court.    The  court  wouldn't  be  interested 
in  that.  The  court  has  gone  into  that  and  has  his 


11 

mind  made  up  as  to  the  intent,  therefore,  it  would 
be  a  waste  of  time." 

and  again  at  page  26  of  the  record  as  follows : 

''The  Court.  No,  the  court  would  prefer  not 
to  hear  it.  The  court  had  reason  to  go  into  that 
last  fall.  You  recall  the  first  day  I  was  on  the 
bench  I  was  confronted  with  this  problem,  was 
bombarded  about  a  week  or  15  days  with  every 
attorney  in  town  on  that.  I  talked  to  several 
legislators  on  it  myself  and  while  my  opinion 
may  be  wrong  I  do  have  an  opinion." 

Mr.  Sutherland  states  further: 

''Independent  judicial  determination  arrived 
at  exclusively  from  the  reading  of  words  in  the 
statute  does  not  insure  accurate  interpretation 
and  thus  for  the  Court  to  assert  that  the  statute 
is  clear  and  unambiguous  is  merely  to  assert  that 
the  statute,  as  read  by  the  Court,  produces  a  re- 
sult which  is  satisfactory  to  the  Court.  It  does 
not  necessarily  mean  that  as  read  it  reflects  the 
legislative   intent." 

— Sutherland  on  Statutory  Construction,  Third 
Ed.  Vol.  2,  Section  4505,  at  pp.  320-321. 

In  the  cases  of 

Caminetti  v.  United  States,  242  U.S.  470  (1916) ; 
Diggs  v.  United  States,  61  L.  Ed.  442 ; 
Hays  V.  United  States,  37  Sup.  Ct.  192, 

the  Supreme  Court  of  the  United  States  commented: 

"Where  the  language  of  a  statute  is  plain  and 

does  not  lead  to  absurd  or  impracticable  results, 

there  is  no  occasion  or  excuse  for  judicial  con- 
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struction;  the  language  must  then  be  accepted  by 
the  courts  as  the  sole  evidence  of  the  ultimate 
legislative  intent,  and  the  courts  have  no  func- 
tion but  to  apply  and  enforce  the  statute  ac- 
cordingly." 

The  case  of  Palmetto  Fire  Ins.  Co.  v.  Beha  is  a  cor- 
porate case,  the  plaintiff  being  incorporated  in  South 
Carolina,  and  defendant  Beha  being  the  Superin- 
tendent of  Insurance  in  New  York.  The  latter  sought 
to  show  a  violation  of  law  by  the  plaintiff  and  to  re- 
voke its  license,  whereupon  plaintiff  sought  an  injunc- 
tion and  the  Court,  as  page  510,  commented: 

"It  may  be  that  the  state  could  provide  as  a 
condition  of  obtaining  a  license  that  no  licensee 
could  insure  cars  within  the  state  of  New  York, 
hut  the  statute  does  not  cover  such  a  case. 

"We  adhere  to  our  original  decision."  (Grant- 
ing the  injunction.) 

— Palmetto  Fire  Ins.  Co.  v.  Beha,  13  F.  2d 
500  (N.  Y.  1925). 

Appellants  recognize  that  the  issuance  or  renewal 
of  liquor  licenses  is  a  valid  exercise  of  police  power 
but  they  contend  that,  in  the  exercise  of  its  discretion, 
the  Court  has,  by  its  decision,  read  into  the  statute 
a  limitation  which  the  legislature  did  not  set  forth. 
(See  R.  34,  R.  43  and  R.  45.) 

The  United  States  Supreme  Court  cited  a  leading 
case,  in  the  following  case: 

"  'All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  oppression 
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or  an  absurd  consequence.   It  will  always,  there- 
fore, be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid  re- 
sults of  this  character.    The  reason  of  the  law 
in  such  cases  should  prevail  over  its  letter.'  " 
— Holy  Trinity  Church  v.  United  States,  143 
U.S.  459,  at  page  461,  citing  U.S.  v.  Kirhy, 
7  Wall.  482. 

In  the  case  of  Boise  Street  Car.  Co.  v.  Ada  County, 
an  Idaho  case,  the  Court  commented: 

*' Undoubtedly  in  certain  cases  the  courts  do 
have  the  power  to  read  words  into  an  act,  but  it 
is  a  power  that  should  be  exercised  with  caution 
and  should  be  indulged  only  when  the  omission  is 
palpable  and  the  omitted  word  indicated  by  the 
context.  Where  the  omission  is  not  plainly  indi- 
cated and  the  statute,  as  written,  is  not  incon- 
gruous or  unintelligible  and  leads  to  no  absurd 
results,  the  court  is  not  justified  in  making  an 
interpolation.  2  Lewis'  Sutherland,  Statutory 
Construction,  Sec.  382." 

— Boise  Street  Car.  Co.  v.  Ada  County,  50 
Idaho  304,  296  Pac.  1019. 

The  trial  Court,  by  assertedly  construing  the  word 
"renewal"  strictly,  to  use  the  words  of  Mr.  Suther- 
land, has  '^  reached  a  conclusion  on  the  question  of 
legislative  intention."  The  Court  (R.  26)  relied  upon 
information  obtained  from  several  legislators,  and  yet 
appellants'  offer  of  similar  evidence  was  denied.  This 
certainly  was  a  violation  of  the  rule  expressed  by 
Mr.  Sutherland,  supra,  and  such  evidence  should 
have  been  accepted  by  the  Court. 
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The  language  of  the  statutes,  supra,  is  neither  un- 
certain nor  ambiguous,  and  interpretation  of  those 
provisions,  as  written,  would  not  lead  to  absurd  or 
impractical  results.  Without  the  trial  Court's  im- 
necessary  interpretation,  the  issuance  of  the  license 
would  have  followed  in  accordance  with  prior  prece- 
dent and  practices  in  handling  such  applications.  Such 
result  would  not  have  violated  any  legislative  intent 
that  is  apparent  solely  from  the  law  as  written.  The 
present  decision  deprives  appellants  of  properties  of 
considerable  value  that  were  acquired  and  maintained 
by  renewal  in  prior  years  under  the  same  provisions 
on  which  the  trial  Court  relied,  by  interpretation,  to 
deny  the  application.  This  result  certainly  is  not 
justified  by  the  trial  Court's  construction. 


III. 

THAT  THE  COURT  ERRED  IN  RULINQ  THAT  APPLICANTS  DID 
NOT  HAVE  THE  RIGHT  TO  RELY  UPON  THE  REPRESENTA- 
TIONS OF  AN  EMPLOYEE  OF  THE  CLERK'S  OFFICE  OF 
THIS  COURT. 

Attention  of  the  Court  is  called  to  the  affidavit  of 
Richard  L.  Wilson  (R.  14)  and  his  testimony  (R.  26- 
R.  32),  and  the  statement  of  the  Court  (R.  32)  to  the 
effect  that  no  question  was  raised  as  to  the  truth  of 
such  affidavit  and  testimony,  further  to  the  opinion 
of  the  Court  with  reference  thereto,  (R;  21)  and  the 
statements  of  the  Court.    (R.  32-33.) 

The  office  of  the  Clerk  of  the  Court  was  established 
by  Title  48,  Sec.  106  in  the  following  language: 
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"...  Each  clerk  shall,  in  his  division  perform 
the  duties  required  or  authorized  by  law  to  be 
performed  by  clerks  of  United  States  courts  in 
other  districts  and  such  other  duties  as  may  be 
prescribed  by  the  laws  of  the  United  States  re- 
lating to  the  district  of  Alaska  .  .  .  He  may  ap- 
point necessary  deputies  and  employ  other  neces- 
sary clerical  assistance  to  aid  him  in  the  expe- 
ditious discharge  of  the  duties  of  his  office,  with 
the  approval  of  the  court  or  judge  ..." 

Section  104  reads  as  follows: 

''The  respective  judges  of  the  Court  shall  ap- 
point and  at  pleasure  remove,  clerks  and  com- 
missioners in  and  for  the  Territory,  who  shall 
have  the  jurisdiction  conferred  by  law  in  any 
part  thereof  ..." 

The  Court,  in  his  opinion  (R.  21)  refers  to  such 
deputy  as  an  officer  of  the  Court  and  no  contention 
has  been  made  to  refute  the  statement  of  witness 
Richard  L.  Wilson  with  reference  to  the  misleading 
information  given  him.  Likewise,  appellants'  reliance 
thereon  is  imcontroverted.  Attention  of  the  Court  is 
invited  to  the  case  of  Farrell  et  at.  v.  Placer  County 
et  al.  (Calif.  1944)  145  P.  2d  570.  At  page  571  (plain- 
tiffs having  been  told  certain  things  by  representa- 
tives of  the  defendant  and  relying  thereon)  the  Court 
commented : 

"  'Plaintiffs  believed  the  said  representations  of 
defendants  made  through  their  agent,  .  .  .  and 
relied  thereon  and  by  reason  thereof  did  not  for 
several  months  after  the  making  thereof,  as 
aforesaid,  employ  an  attorney  to  recover  their 
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damages  for  injuries  against  the  defendants,  suf- 
fered as  aforesaid,  and  did  not  take  any  steps  or 
proceedings  whatsoever  relating  thereto.' 

''It  has  been  said  generally  that  a  govern- 
mental agency  may  not  be  estopped  by  the  con- 
duct of  its  officers  or  employees  (10  Cal.  Jur.  650, 
651)  but  there  are  many  instances  in  which  an 
equitable  estoppel  in  fact  will  run  against  the 
government  where  justice  and  right  require  it. 
(Citing  many  cases.)  ...  It  has  been  aptly  said: 
'If  we  say  with  Mr.  Justice  Holmes,  "Men  must 
turn  square  corners  when  they  deal  with  the  Gov- 
ernment" it  is  hard  to  see  why  the  government 
should  not  be  held  to  like  standard  of  rectangu- 
lar rectitude  when  dealing  with  its  citizens.'  48 
Harv.  L.  Rev.  1299. 

"...  They  advised  her  not  to  employ  counsel, 
thus  lulling  her  into  a  sense  of  security  and  per- 
suading her  not  to  avail  herself  of  legal  assist- 
ance in  the  protection  of  her  rights.  .  .  .  Plain- 
tiffs believed  and  relied  upon  those  statements 
and  conduct  of  defendants,  and  as  a  result,  did 
not  consult  with  counsel  or  take  any  proceedings 
in  regard  to  her  claim.  It  is  pertinently  said  in 
Times-Mirror  Co.  v.  Superior  Court,  3  Cal.  2d 
309,  at  page  331,  44  P.  2d  at  page  557:  'Equity 
does  not  wait  upon  precedent  which  exactly 
squares  with  the  facts  in  controversy,  but  will  as- 
sert itself  in  those  situations  where  right  and 
justice  would  be  defeated  but  for  its  intervention. 
"It  has  always  been  the  pride  of  courts  of  equity 
that  they  will  so  mold  and  adjust  their  decrees  as 
to  award  substantial  justice  according  to  the  re- 
quirements of  the  varying  complications  that  may 
be  presented  to  them  for  adjudication."    Hum- 
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boldt  Sav.  Bank  v.  McCleverty,  161  Cal.  285,  119 

P.  82,  citing  Story's  Equity  Jurisprudence,  Sec. 

28,  439;  1  Pomeroy's  Equity  Jurisprudence,  Sec. 

60.' 
******* 

^'It  has  been  intimated  by  some  authorities  that 
the  claim  statute  is  the  measure  of  the  power  of 
the  governmental  agency  in  paying  the  tort 
claims  involved,  and  hence  any  deviation  from 
that  procedure  cannot  be  dispensed  with  by 
waiver,  estoppel,  or  otherwise.  The  conclusion, 
at  least  with  respect  to  the  time  of  filing  the 
claim,  is  not  supported  by  the  statute  or  reason." 

It  would  thus  appear  that  the  later  trend  of  deci- 
sions is  definitely  to  the  effect  that  liquor  licenses  par- 
take of  the  nature  of  property  and  where  one  is  de- 
prived thereof,  he  loses  something  more  than  a  mere 
privilege,  particularly  in  the  case  of  renewals. 

Appellants  had  the  right  to  rely  upon  the  repre- 
sentations of  the  office  of  the  Court  Clerk  and  have 
suffered  loss  as  a  result  of  such  misleading  informa- 
tion. The  judge,  in  passing  upon  the  application, 
recognized  this  fact.    (R.  33.) 

The  case  of  Selover  v.  Sheardown  (Minn.)  76  N.E. 
50,  is  in  point  with  reference  to  misinformation  and 
the  consequent  loss  of  rights  by  certain  parties.  In 
that  case  one  of  a  group  of  attorneys  was  given  false 
information  via  telegram  signed  by  a  United  States 
Deputy  Clerk  as  to  an  entry  of  judgment  and  as  a 
result  thereof,  the  attorneys  did  not  file  their  appeal 
in  the  Circuit  Court  in  time,  and  thereafter  the  ap- 
peal was  dismissed  after  the  attorney  and  his  asso- 
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ciates  had  expended  several  hundred  dollars  for  print- 
ing of  the  record.  Thereupon,  they  sued  the  deputy 
for  damages,  the  deputy  demurred,  the  lower  Court 
sustained,  and  the  Supreme  Court  reversed. 

The  Supreme  Court  further  commented  in  the  Con- 
fiscation Cases  (U.S.  v.  Clarke)  20  Wall.  92,  22  L.  ed. 
320,  at  page  111 : 

''An  Act  of  Congress  authorized  the  employ- 
ment of  the  deputy  and  in  general,  a  deputy  of  a 
ministrial  officer  can  do  every  act  which  his  prin- 
cipal might  do." 

Appellants  in  this  proceeding  certainly  relied  upon 
the  representations  made  to  them  by  an  officer  of  the 
Court  and  certainly  by  reason  of  such  reliance  acted 
to  their  own  detriment,  losing  substantial  property 
rights  thereby. 

Appellants,  having  relied  upon  an  officer  of  the 
Court,  cannot  for  that  reason  be  deprived  of  the 
right  of  renewal  of  their  license. 


IV. 

THAT  SAID  ORDER  OF  DENIAL  IS  CONTRARY  TO  LAW,  FOR 
THE  REASON  THAT  THE  COURT  DID  NOT  HAVE  THE 
POWER  OR  JURISDICTION  TO  INTERPRET  SUCH  LAW  CON- 
TRARY TO  THE  SPECIFIC  PROVISIONS  THEREOF  AND  IN 
EFFECT  ADD  CONDITIONS  NOT  IMPOSED  UPON  APPLI- 
CANTS BY  SUCH  LAW. 

As  set  forth  above,  the  legislature  for  the  Terri- 
tory of  Alaska  has  not  set  any  date  for  the  filing  of 
renewal  applications  and  the  law  is  silent  upon  this 
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point.  Therefore,  by  "filling  the  vacuum"  (R.  43)  the 
trial  Court  here  exceeded  its  power  by  interpreting 
such  law  contrary  to  the  specific  provisions  thereof 
and  by  adding  a  condition  not  imposed  by  such  law. 

The  theory  upon  which  the  Court  proceeded  was 
that  the  license  held  and  that  applied  for  were 
strictly  "privileges"  without  other  rights.  Such  is 
not  correct. 

The  Court,  in  the  cited  Bordenelli  opinion,  states 
that  a  liquor  license  is  not  property  or  property  right, 
but  appellants  contend  that  such  is  no  longer  neces- 
sarily so,  however.  Incident  to  that  privilege  is  the 
privilege  of  renewal.  Under  Section  35-4-13,  ACLA 
1949,  liquor  licenses  are  transferable  and  under  many 
recent  decisions  partake  of  the  nature  of  property  as 
well  as  privilege,  particularly  in  the  case  of  renewals. 
Section  35-4-13  reads  in  part  as  follows: 

".  .  .  No  license  issued  under  the  provisions  of 
this  Act  shall  be  transferred  except  after  first 
securing  the  consent  of  the  Court  ..." 

The  case  of  Rowe  v.  Colpoys,  (137  F.  2d  249  (1943), 
148  A.L.R.  488,  at  page  491),  discussing  the  incidents 
of  a  license  "privilege"  in  connection  with  a  liquor 
license  involved  in  bankruptcy  proceedings,  stated: 

"The  rule  that  intangible  or  incorporeal  inter- 
ests should  not  be  subject  to  the  process  of  jieri 
facias  was  applied  in  the  case  of  such  licenses  as 
those  of  lawyers  or  physicians  to  practice  their 
professions  and  in  the  case  of  corporate  fran- 
chises ...  In  the  first  case,  issuance  of  the  li- 
cense is  based  upon  qualities  of  personal  probity 
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and  professional  skill  which  require  the  most 
careful  individual  scrutiny  and  forbid  transfer 
under  any  circumstances." 

There  the  Court  was  making  a  distinction  between 
types  of  license  which  could  be  transferred  and  those 
which  could  not.  There  is  an  extensive  annotation  to 
such  case,  part  of  which  appears  on  page  492,  as 
follows : 

"The  different  connection  in  which  the  nature 
of  the  right  conferred  by  a  license  to  sell  intoxi- 
cating liquors  has  been  the  subject  of  considera- 
tion by  the  Courts  have  given  rise  to  a  variety 
of  characterizations  which,  generally  speaking, 
group  aroimd  the  two  basic  conceptions  of  'per- 
sonal privilege'  and  'property'.  This  difference 
of  opinion  as  to  the  legal  nature  of  a  liquor  le- 
cense  is  apparently  due  to  the  fact,  not  always 
recognized  by  the  Courts,  that  such  license,  .  .  . 
nevertheless,  constitutes  a  definite  economic  asset 
of  monetary  value  for  its  owner.  ...  It  is  sub- 
mitted that  wherever  the  legislature  has  made 
licenses  assignable  or  transferable,  and  the  trans- 
fer can  be  effected  with  the  consent  of  the  au- 
thorities to  anyone  qualifying  under  the  statute 
the  property  element  in  the  license  is  sufficiently 
recognized.  .  .  . 

''Where  statute,  providing  for  issuance  of  li- 
cense to  sell  alcoholic  beverages  also  provided  for 
transfer  and  assignment  of  such  license,  the  li- 
cense was  a  'property  right'  subject  to  levy.  .  .  . 

"But,  whether  it  is  a  right,  the  transfer  of 
which  is  controllable  by  a  Court  or  by  some  other 
authority,  it  is,  nevertheless,  a  valuable  right,  with 
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attributes  of  property  and  transferable  value  in 
the  market  of  alcoholic  beverage  distribution.  No 
good  reason,  either  of  procedure  or  policy,  has 
been  urged  and  none  is  apparent,  for  exemi)ting 
this  form  of  property  right.  ..." 

A  definition  is  found  in  Words  and  Phrases,  at  page 
475,  as  follows: 

*'A  'license'  is  not  'property'  in  the  strict 
sense  of  the  term  but  it  confers  valuable  rights 
for  which  money  was  paid.  City  of  Carbondale 
V.  Wade,  106  111.  App.  654." 

In  the  case  of  State  v.  Corron,  62  A.  1044,  1053, 
73  N.H.  434,  6  Aim.  Cas.  486,  at  page  1053  (Atl.),  the 
Court  there  commented: 

''Though  a  liquor  'license'  is  technically  not 
'property'  in  the  sense  that  it  can  be  taken  away 
by  the  state  without  compensation,  yet,  under  the 
statute  it  is  a  valuable  right  and  possesses  all 
other  characteristics  of  property.  It  cannot  be 
obtained  except  upon  payment  of  the  price,  or 
fee,  in  cash.  ...  It  can  be  taken  from  the  li- 
censee during  the  year,  except  for  his  breach  of 
the  conditions  upon  which  it  was  issued,  only  by 
legislative  action.  Except  for  the  latter  possi- 
bility, the  license  is  property." 

An  illustration  of  the  application  of  these  general 
principles  is  found  in  an  Arizona  case  entitled  Old- 
aker  v.  Moore  et  al.,  State  Tax  Commission  (Ariz. 
1936)  57  P.  2d  1225,  where  an  applicant  for  a  liquor 
license  brought  mandamus  proceedings  to  compel  the 
State  Tax  Commission  to  issue  him  a  license.  The 
Arizona  law  provided  that  no  license  should  be  issued 
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for  premises  within  three  hundred  feet  of  a  school 
building,  and  the  Tax  Commission,  in  denying  appli- 
cant's license  for  premises  near  a  theatre  in  which 
children  often  congregated  relied  upon  other  provi- 
sions of  the  Arizona  statutes  giving  the  Commission 
certain  discretionary  powers  in  matters  of  licensing. 
The  Court,  in  granting  the  Writ  of  Mandamus, 
stated : 

''We  have  come  to  the  conclusion  that,  the  tax 
commission  having  found  that  the  applicant  pos- 
sesses the  qualifications  made  essential  under  the 
statute  for  the  issuance  to  him  of  a  license,  and 
it  appearing  the  premises  in  which  the  business 
is  proposed  to  be  conducted  is  more  than  300 
feet  from  a  public  or  parochial  school,  it  was  the 
plain  legal  duty  of  the  commission,  upon  the 
tender  of  the  license  fee,  to  issue  the  license  to 
plaintiff. 

"If  it  is  thought  that  dispensing  of  liquors 
should  not  be  allowed  near  theatres  and  other 
places  where   children   congregate   or  visit,   the  • 
appeal  is  to  the  legislature  and  not  to  the  courts." 

— Oldaker  v.  Moore   et  al.,  State  Tax  Com- 
mission (Arizona,  1936),  57  P.  2d  1225. 

In  the  Hathaway  case,  the  Supreme  Court  of 
Florida  adopted  the  same  view  adhered  to  by  the 
Arizona  Court.  In  the  Hathatvay  case,  the  plaintiff 
sought  by  mandamus  to  compel  the  issuance  of  a  li- 
cense, and  upon  the  facts  in  that  case,  the  Supreme 
Court  of  the  State  of  Florida  stated: 

"Administrative  agencies,  when  empowered  to 
do  so,  may  make  and  enforce  regulations  to  carry 
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out  powers  definitely  conferred  on  them,  but  they 
are  not  permitted  to  do  more.  The  legislature 
cannot  clothe  them  with  more,  neither  may  they 
assume  to  do  more." 
—Hathaway  v.  Smith  (Fla.  1948)  35  S.  2d  650 
at  page  652. 

The  late  Judge  Anthony  Dimond  had  occasion  to 
consider  what  he  deemed  to  be  inadequate  language 
in  the  Territorial  Liquor  Code  covering  applications 
outside  of  an  incorporated  city.  In  reviewing  the 
facts  and  issues  involved  in  that  case,  he  stated: 

"It  is  notable  that  with  respect  to  applications 
for  places  outside  of  incorporated  cities  no  show- 
ing is  required  in  the  application  or  otherwise, 
'as  to  the  integrity  of  the  applicant  and  the  de- 
sirability of  the  issuing  of  a  license  for  the 
premises  mentioned.'  Apparently,  all  that  is 
necessary  is  that  such  an  application  be  in  com- 
pliance with  the  law  and  a  majority  of  the  local 
residents.  .  .  .  That  the  court  must  exercise  law- 
ful and  sound,  and  not  arbitrary,  discretion  in 
fh  granting  or  refusing  licenses.  ...  At  any  rate,  it 
is  obvious  that  in  all  cases  the  provisions  of  law 
must  control.  .  .  . 

"While  not  necessary  to  the  decision  in  this 
case  and  no  opinion  is  expressed  upon  the  ques- 
tion, the  power  of  the  legislature  to  make  the  de- 
cision of  the  District  Court  final  in  this,  or  any 
other  case  of  judicial  cognizance  is  open  to  ques- 
tion. .  .  ." 

— Alaska  Labor  Trades  Assn.,  Inc.,  10  Alaska 
at  page  472,  at  page  484. 
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The  Supreme  Court  of  Indiana,  in  discussing  the 
fundamental  principle  that  Courts  cannot  impose  con- 
ditions which  are  not  expressed  in  the  statute,  stated 
in  the  following  language : 

''  'The  Courts  cannot  venture  upon  the  danger- 
ous path  of  judicial  legislation  to  supply  omis- 
sions or  remedy  defects  in  matters  committed 
to  a  co-ordinate  branch  of  the  government.  It  is 
far  better  to  tvait  for  necessary  corrections  by 
those  authorised  to  make  them,  or,  in  fact,  for 
them  to  remain  unmade,  hotvever,  desirable  they 
may  be,  than  for  judicial  tribunals  to  transcend 
the  just  limits  of  their  constitutional  powers'. 
State  V.  Street  R.  Co.,  146  Mo.  155,  47  S.W. 
959;  Peoples  v.  City  of  Valpariso,  100  N.E.  70." 
(Emphasis  supplied.) 

The  trial  Court,  in  denying  applicant's  application 
repeatedly  stated  (R.  34,  R.  43,  R.  45,  R.  50),  because 
of  the  assumed  uncertainty  and  deficiency  of  the  ter- 
ritorial statute,  that  the  Court  would  in  effect  have  to 
act  as  legislature  and  judge  to  determine  the  meaning 
of  the  territorial  liquor  statutes  as  applicable  to  this 
proceeding.  Certainly  the  trial  Court's  decision,  being 
based  at  least  partly  upon  such  an  approach,  violates 
the  basic  principles  outlined  in  the  above  cited  cases. 
For  cases  adhering  to  rules  similar  to  those  in  the 
cited  cases  and  contrary  to  the  opinion  of  the  trial 
Court  see  Alcoholic  Bev.  Control  Bd.  v.  Pebbleford 
Distillers  (Ky.  1946)  193  S.W.  2d  1019,  Ex  parte 
Sikes,  24  L.R.A.  774,  People  v.  State  Racing  Commis- 
sion, 105  N.Y.  Supp.  528. 
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As  the  foregoing  cases  reveal,  power  to  license,  in 
the  absence  of  express  statutory  authority,  does  not 
include  the  power  of  prohibition.  Neither  does  that 
power  permit  arbitrary  and  unreasonable  exercise  of 
discretion,  even  if  discretion  is  delegated  by  statute. 
Undoubtedly,  many  cases  can  be  found  and  probably 
many  will  be  cited  supporting  denial  of  licenses  upon 
the  theory  of  privilege,  but  the  decision  of  the  Court 
in  this  case  must  stand  upon  statutory  provisions 
which  prescribe  the  requirements  which  must  be  met 
by  the  applicants. 

In  the  present  case,  if  territorial  laws  relating  to 
** renewal"  of  liquor  licenses  are  by  the  Court  deemed 
deficient,  such  deficiency  must  be  corrected  by  the 
legislature.  Since  the  statutes  are  silent,  the  Court 
cannot  assume  a  legislative  function  by  adding  to  the 
code  provisions  governing  the  time  of  filing  applica- 
tions. The  trial  Court  in  this  proceeding,  has  at- 
tempted in  principle,  to  act,  as  the  Arizona  Tax  Com- 
mission did,  beyond  the  scope  of  the  express  provi- 
sions of  the  statute. 

i  Appellants  urge  that  the  trial  Court,  upon  the  au- 
thorities hereinabove  cited,  erred  in  denying  their 
application.  The  decision  is  tantamount  to  judicial 
legislation,  in  that  it  supplied,  and  construed  into  the 
statutory  provisions,  that  which  was  considered  miss- 
ing. This,  the  Court  had  no  power  to  do,  and  its  de- 
cision, therefore,  violates  the  basic  principles  appli- 
cable to  this  proceeding. 
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CONCLUSION. 

Upon  the  applicable  statutes  cited  and  the  record, 
together  with  the  general  rules  of  law  governing  the 
application  of  such  law  to  the  record  herein,  the  ap- 
pellants urge  that  the  trial  Court  erred  in  its  decision 
and  that  the  same  should  be  reversed,  with  directions 
that  the  application  of  appellants  for  the  license  ap- 
plied for  should  be  allowed. 

Dated,  Anchorage,  Alaska, 
January  22, 1955. 

Respectfully  submitted, 
E.  L.  Arnell, 

Attorney  for  Appellants. 
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No.  14,500 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


In  the  Matter  of  the  Application  of 
L.  B.  &  W.  4217;  and  the  Applica- 
tion of  Jones,  Wilson  and  Ervin, 
dA>/a  "The  Club,"  for  Beverage 
Dispensary  License. 


On  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Third  Division. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

The  jurisdictional  statement  regarding  the  juris- 
dition  of  the  District  Court  as  set  forth  by  appellants 
is  correct. 

However,  under  Section  35-4-13,  Alaska  Compiled 
Laws  Annotated,  1949,  as  amended  by  Chapter  131, 
Session  Laws  of  Alaska,  1953,  the  decision  of  the  Dis- 
trict Court  on  hearings  on  applications  for  liquor 
licenses  is  made  final  and  no  appeal  is  permitted.  By 
Section  292,  48  United  States  Code  Annotated,  48  Stat. 
583,  it  is  provided  in  part  as  follows : 

*'No  spirituous  or  intoxicating  liquors  shall  be 
manufactured  or  sold  in  the  Territory  of  Alaska, 


except  under  such  regulations  and  restrictions  as 
the  Territorial  Legislature  shall  prescribe,  and  the 
legislative  power  and  authority  conferred  upon  the 
Legislative  Assembly  of  the  Territory  of  Alaska 
by  sections  21-24,  44,  45,  67-73,  79-90,  and  145 
of  this  title,  shall  be,  and  is,  extended  to  include 
any  legislation  pertaining  to  the  manufacture  or 
sale  of  spirituous  or  intoxicating  liquor  within 
the  said  Territory,  and  any  provision  contained 
in  the  said  sections,  in  conflict  herewith,  is  ex- 
pressly repealed:  ..." 

Therefore,  appellee  moves  to  dismiss  this  appeal 
for  the  reason  that  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  does  not  have  jurisdiction 
in  this  matter. 


STATEMENT  OF  THE  CASE. 

The  statement  of  the  case  as  set  forth  by  appellants 
is  substantially  correct. 


STATEMENT  OF  POINTS  RELIED  ON. 
I. 

The  trial  Court  did  not  err  in  finding  the  necessity 
for  interpreting  nor  in  its  ultimate  interpretation  of 
the  territorial  statutes  providing  for  renewal  of  ex- 
isting liquor  licenses. 

II. 

The  Court  did  not  err  in  holding  that  the  mistaken 
advice  given  by  an  employee  of  the  office  of  the  Clerk 


of  the  Court  did  not  preclude  the  Court  from  assert- 
ing a  correct  position  based  on  the  law. 


ARGUMENT. 

I. 

THE  TRIAL  COURT  DID  NOT  ERR  IN  FINDING  THE  NECESSITY 
FOR  INTERPRETING  NOR  IN  ITS  ULTIMATE  INTERPRETA- 
TION OF  THE  TERRITORIAL  STATUTES  PROVIDING  FOR 
RENEWAL  OF  EXISTING  LIQUOR  LICENSES. 

Section  35-4-13  Alaska  Compiled  Laws  Annotated, 
1949,  as  amended  by  Chapter  131  Sessions  Laws  of 
Alaska,  1953,  permits  the  renewal  of  existing  liquor 
licenses  without  requiring  the  applicant  for  renewal 
to  secure  the  written  consent  of  a  specified  number  of 
citizens  within  a  certain  area  of  the  applicant's  place 
of  business,  as  is  required  of  persons  applying  for 
liquor  licenses  for  the  first  time.  Section  35-4-15 
Alaska  Compiled  Laws  Annotated,  as  amended  by 
Chapter  82,  Session  Laws  of  Alaska,  1949,  and  by 
Chapter  116,  Session  Laws  of  Alaska,  1953,  permits 
those  already  having  liquor  licenses  for  premises  with- 
in an  otherwise  proscribed  area  of  schools  and 
churches  to  continue  in  business  in  such  areas.  Prior 
to  1953,  no  limitation  was  placed  on  the  issuance  of 
licenses  near  schools  or  churches  outside  incorporated 
towns,  so  that  the  amendment  affected  by  Chapter  116, 
Session  Laws  of  Alaska,  1953,  represents  a  legislative 
policy  of  restricting  sales  of  intoxicating  liquor  in 
these  areas. 

In  no  instance  do  the  statutes  pertaining  to  intoxi- 
cating liquor  specify  a  date  upon  which  existing  li- 


censes  must  be  renewed,  and  the  District  Court,  in 
this  case  and  that  of  United  States  of  America  v. 
Tony  Bordenelli  and  Eyvohn  Bordenelli,  LBW  4004, 
held  that,  in  order  for  the  applicants  to  avail  them- 
selves of  these  '^ grandfather  clause"  provisos,  the  re- 
newal application  must  be  filed  before  the  expiration 
of  the  existing  license.  Had  the  legislature  specified 
a  date  upon  which  renewal  applications  must  be  made, 
there  would  have  been  no  statutory  ambiguity  and  no 
occasion  for  the  trial  Court  to  construe  the  statutes 
in  this  respect.  Since  this  was  not  the  case,  however, 
the  trial  court  properly  felt  and  performed  the  duty 
of  discovering  the  legislative  intent  on  this  matter. 

In  doing  this,  the  trial  Court  correctly  sought  to 
ascertain  the  intention  of  the  legislature  in  enacting 
the  legislation  in  question.  As  stated  in  In  re  Na- 
tional Guard,  71  Vt.  493,  45  At.  1051,  at  page  1053: 

'*A  statute  is  to  be  construed  with  reference  to 

its  manifest  object  ..." 

The  Court  considered  the  problem  with  regard  to 
the  social  problem  which  the  legislature  necessarily 
addressed  itself,  to  the  evils  which  existed  and  which 
the  legislature  endeavored  to  correct. 

It  is  patent  that  liquor  legislation  generally  is 
aimed  at  controlling  the  evils  inherent  in  the  liquor 
traffic.  The  following  statement  found  in  48  CJS, 
Intoxicating  Liquors,  Section  99  at  page  223,  com- 
pactly summarizes  the  manner  in  which  licenses  to 
engage  in  such  traffic  is  regarded : 

^*A  liquor  license  is  a  temporary  permit  or  privi- 
lege, issued  in  the  exercise  of  the  police  power  of 


a  state,  to  engage  in  a  specified  liquor  business 
which  would  otherwise  be  unlawful.  It  is  a  mat- 
ter of  privilege  rather  than  of  right,  personal  to 
the  licensee,  and  is  neither  a  right  of  property 
nor  a  contract  or  contract  right  in  the  legal  or 
constitutional  sense  of  those  terms." 

Nor  does  the  right  of  renewal  of  a  liquor  license 
stand  on  any  higher  plane.  Like  the  privilege  of  ob- 
taining an  original  license,  the  privilege  of  renewal 
is  subject  to  the  police  power  of  the  state.  See  Cook 
V.  GUzer's  Wholesale  Drug  Co.,  189  S.W.  2d  897,  209 
Ark.  189. 

In  Paron  v.  City  of  Shakopee,  226  Minn.  222,  32 
N.W.  2d  603  at  page  608,  the  Court  asserts : 

*'No  person  can  acquire  a  vested  right  to  con- 
tinue, once  licensed,  in  a  business,  trade,  or  oc- 
cupation which  is  subject  to  legislative  control 
and  regulation  under  the  police  power." 

Since  it  must  be  conceded  that  the  object  of  liquor 
control  legislation  generally  is  to  promote  and  pro- 
tect the  public  welfare,  and  since  statutes  are  to  be 
interpreted  to  effectuate  the  legislative  objective,  li- 
quor laws  are  said  to  be  remedial  and  therefore  liber- 
ally interpreted  to  obtain  this  purpose.  See  Suther- 
land's Statutory  Construction,  Vol.  3,  Section  7203, 
page  403.    There  the  writer  comments : 

'*  Liquor  control  legislation,  while  incidentally 
intended  in  some  cases  to  produce  revenue,  has 
as  its  primary  aim  the  protection  of  public  wel- 
fare by  preserving  health  and  eliminating  intem- 
perance and  the  undesirable  social  and  moral 
effects    commonly   existing   at   the   saloon.     Al- 


though  a  definite  and  unanimous  jurisdictional 
policy  has  not  yet  been  adopted  by  the  courts  in 
the  interpretation  of  liquor  laws,  the  prevailing 
and  seemingly  better  tendency  has  been  to  give 
them  a  liberal  interpretation  to  effectuate  their 
purpose  which  is  the  avoidance  of  intemperance." 

A  good  example  of  this  interpretative  approach  is 
found  in  the  case  of  Dougherty  v.  Kentucky  Alcoholic 
Control  Board,  279  Ky.  262,  130  S.W.  2d  756,  in  which 
a  statute  forbidding  the  issuance  of  a  license  to  a 
liquor  establishment  located  within  a  said  distance 
from,  and  on  the  ''same  street  or  avenue"  as  a  church, 
was  held  to  be  applicable  to  a  liquor  establishment  on 
the  same  highway  in  the  country. 

On  this  point,  see  also  Sutherland's  Statutory  Con- 
struction, Vol.  3,  Section  7203  at  pages  404  and  405, 
where  it  is  stated: 

"Legislation  designating  the  requirements  for  li- 
censes to  manufacture  and  sell  liquor  have  gen- 
erally been  applied  with  strictness  to  insure 
absolute  compliance  with  the  law." 

Where  a  statute  is  promotive  of  the  public  welfare, 
then,  a  liberal  construction  is  applied  to  the  general 
statute  to  effectuate  its  purposes,  and  a  strict  or  nar- 
row construction  is  applied  to  statutory  specifications 
to  the  general  statute. 

The  particular  liquor  legislation  which  is  here  in 
question  prohibits  the  issuance  of  liquor  licenses  with- 
in one-quarter  mile  of  church  or  school  outside  an  in- 
corporated town.  By  the  very  act  of  legislating  on 
this  subject,  it  must  be  clear  that  the  legislature  rec- 


ognized  an  evil  to  combat.  And,  as  stated  by  Judge 
Dimond  in  Application  of  Wakefield,  10  Alaska  599 
at  page  607,  in  discussing  similar  legislation  appli- 
cable to  incorporated  towns: 

'^  .  .  as  we  must  assume,  the  purpose  of  our  own 
statute  was  to  protect  minor  children." 

It  is  well  established  that,  in  the  exercise  of  its  po- 
lice power,  the  legislature  may  deny  the  right  to  carry 
on  liquor  business  in  certain  areas  altogether.    See : 
Bowling  Green  v.  McMullen,  134  Ky.  742,  122 

S.W.  823; 
State  ex  rel.  Saperstein  v.  Bass,  177  Tenn.  609, 

152  S.W.  2d  236; 
State  ex  rel.  Dixie  Inn  Inc.  v.  Miami,  156  Fla. 
784,  24  S.  2d  705. 

Moreover,  it  appears  that  those  statutes  prohibiting 
dealing  in  intoxicating  liquor  within  specified  dis- 
tances of  churches  and  certain  public  institutions 
which  contain  ''grandfather"  clauses  have  been  lib- 
erally construed  in  favor  of  the  churches  and  public 
institutions  and  strictly  against  the  persons  who  wish 
to  continue  to  do  business  within  a  specified  area.  In 
Calvary  Presbyterian  Church  v.  State  Liquor  Author- 
ity, 245  App.  Div.  176,  281  N.Y.S.  81,  page  85,  the 
Court  comments: 

"Because  of  the  many  evils  attendant  upon  traf- 
fic in  liquor,  it  is  subject  to  regulation  by  the  state 
in  the  exercise  of  its  police  power.  It  is  funda- 
mental that  regulations  by  way  of  exceptions  in 
respect  to  churches  and  schools  must  be  liberally 
construed  in  their  favor,  and  strictly  against  ap- 
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plicants  for  licenses  to  sell  liquor,  wine  and  beer, 
within  prescribed  distances." 

In  State  ex  rel.  Brown  v.  McGanless,  184  Tenn.  83, 
195  S.W.  2d  619  at  page  621,  it  is  said: 

"This  court,  like  many  other  courts,  has  often 
had  occasion  to  call  attention  to  the  commonly 
known  fact  that  the  business  of  dealing  in  intoxi- 
cating liquor  is  subject  to  the  most  stringent  regu- 
lations as  to  places  where  it  is  conducted  if  this 
traffic  is  to  be  at  all  kept  in  hand." 

For  other  authority  strictly  construing  such  legis- 
lation against  renewal  applicants  and  in  favor  of  the 
parties  and  interests  sought  to  be  protected,  see  also: 
Appeal  of  Di  Rocco,  167  Pa.  Super.  381,  74  At. 

2d  501; 
People  ex  rel.  Cairns  v. j  Murray,  148  N.Y.  171, 

42  N.E.  584; 
People  ex  rel.  Gentilesco  v.  Excise  Board,  7 

Misc.  415,  27  N.Y.S.  983; 
Wright  v.  Board  of  Excise,  75  NJL  28,  66  At. 

1061; 
In  re  Place,  27  App.  Div.,  561,  50  N.Y.S.  640; 
In  re  Lewis,  26  Misc.  532,  57  N.Y.S.  676; 
Re  Lyman,  35  App.  Div.  389,  54  N.Y.S.  294; 
People  ex  rel.  Bagley  v.  Hamilton,  25  App.  Div. 

428,  49  N.Y.S.  605. 

It  is  submitted  that  the  trial  Court  in  seeking  the 
intention  of  the  legislature  in  enacting  the  statutes 
herein  concerned,  necessarily  considered  the  question 
with  reference  to  the  problem  of  liquor  regulation  in 


Alaska  generally  and  in  church  and  school  localities 
particularly.  The  societal  matrix  was  the  basis  of 
reference.  After  such  consideration,  the  Court  de- 
termined that  to  enjoy  the  privilege  of  renewal,  a 
continuity  in  the  existence  of  a  valid  license  was 
requisite.  Though  this  was,  perhaps,  a  strict  con- 
struction of  the  statutes,  in  the  light  of  the  foregoing 
authorities  cited,  it  is  a  proper  and  reasonable  one. 

That  the  Court's  interpretation  of  the  word  ''re- 
newal" is  not  a  strained  one  is  supported  by  the  case 
of  Carter  v.  Brooklyn  Life  Insurance  Company^  17 
N.E.  396,  page  399,  110  N.Y.  15,  page  22,  in  which 
the  Court  holds  that: 

".  .  .  to  renew  a  note,  a  lease  or  a  contract,  it  is 
not  essential  to  wait  until  they  have  respectively 
expired;  for,  after  that  time,  it  would  be  prac- 
tically impossible  to  renew  them.  A  new  note 
or  lease  may  be  made,  or  contract  created,  but 
they  would  have  force  and  effect  from  the  new 
creation,  and  not  from  the  original  agreement. 
To  renew  in  its  popular  sense  is  to  refresh,  re- 
vive, or  rehabilitate  an  exj^iring  or  declining  sub- 
ject; but  it  is  not  appropriate  to  describe  the 
making  of  a  new  contract,  or  the  creation  of  a 
new  existence,  ..." 
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II. 

THE  COURT  DID  NOT  ERR  IN  HOLDING  THAT  THE  MISTAKEN 
ADVICE  GIVEN  BY  AN  EMPLOYEE  OF  THE  OFFICE  OF  THE 
CLERK  OF  THE  COURT  DID  NOT  PRECLUDE  THE  COURT 
FROM  ASSERTING  A  CORRECT  POSITION  BASED  ON  THE 
LAW. 

The  duties  and  powers  of  the  Clerk  of  the  Court 
relating  to  liquor  license  are  specifically  set  forth  in 
the  statutes.  See  Sections  35-4-12,  35-4-13  and  35-4- 
14  Alaska  Compiled  Laws  Annotated,  1949,  as 
amended.  It  is  clear  that  insofar  as  the  Clerk  of  the 
Court  is  concerned  his  powers  are  of  a  limited  na- 
ture and  certainly  do  not  suggest  that  he  is  empow- 
ered to  interpret  the  liquor  laws.  Appellants,  in 
dealing  with  the  public  employee,  were  charged  with 
constructive  notice  of  the  law  regarding  his  authority 
and  bound  to  ascertain  the  scope  of  such  authority. 

Bennett  v.  Gray's  Harbor  County,  130  Pac.  2d 

1041,  15  Wash.  2d  331; 
City  of  Molalla  v.  Coover,  et  al.,  235  Pac.  2d 

142,  192  Ore.  233; 
Patten  v.  State  Personnel  Board,  234  Pac.  2d 

987,  106  C.A.  2d  168; 
Gontrum  et  al.  v.  Mayor  <k  City  Council  of  Bal- 
timore, 35  At.  2d  128,  182  Md.  370. 

Apparent  authority  is  insufficient  to  raise  an  estoppel 
in  such  cases.    State  v.  Davisson,  et  al.,  280  S.W.  292. 

The  following  cases  illustrate  that  the  public  is  not 
bound  by  the  mistaken  advice  or  opinions  of  public 
officers  or  employees : 
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Fleming,  Administrator  of  Wage  and  Hour  Divi- 
sion, U.  S.  Dept.  of  Labor  v.  Miller,  et  al.,  47  Fed. 
Supp.  1004,  in  which  it  was  held  that  the  administra- 
tor of  the  Wage  and  Hour  Division  was  not  ''es- 
topped" from  bringing  action  to  restrain  violations 
of  the  Fair  Labor  Standards  Act  because  the  admin- 
istrator's employee  had  informed  defendants  that 
their  practices  were  not  violative  of  the  act. 

Commissioner  of  Internal  Revenue  v.  Duckwitz,  68 
F.  2d  629,  in  which  the  Grovernment  was  held  not  es- 
topped to  claim  deficiency  in  income  taxes  because  of 
a  careless  expression  of  opinion  of  an  employee  of  the 
Bureau  of  Internal  Revenue. 

Coming  v.  Town  of  Ontario,  121  N.Y.S.  2d  288,  204 
Misc.  38,  a  suit  to  restrain  defendants  from  enforcing 
a  zoning  ordinance  as  applied  to  a  house  trailer.  Be- 
fore acquiring  and  moving  a  house  trailer,  the  Town 
Clerk  and  Building  Inspector  advised  plaintiffs  that 
there  were  no  restrictions  on  such  use,  when  in  fact 
the  zoning  ordinance  prohibited  it.  It  was  held  that 
the  representation  and  advice  in  which  plaintiffs  re- 
lied did  not  bind  the  town  so  as  to  prevent  it  from 
enforcing  the  ordinance. 

State  V.  Northwest  Magnesite  Co.,  182  Pac.  2d  643, 
28  Wash.  2d  1,  an  action  to  recover  additional  royal- 
ties from  the  sale  of  minerals  from  public  land  leased 
to  the  plaintiff.  It  was  held  that  an  erroneous  state- 
ment by  the  Commissioner  of  Public  Lands,  that  the 
statute  did  not  cover  the  lease  in  question,  did  not 
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preclude  the  state  from  asserting  the  true  effect  of 
the  statutes.    See  also: 

Thirst  Quenchers  of  Ohio  Inc.  v.  Glander,  68 

N.E.  2(1  671; 
New    Colonia    Ice    Company    v.    Woolley,    41 
N.Y.S.  2d  662,  181  Misc.  473, 

on  this  point. 


CONCLUSION. 

None  of  the  matters  complained  of  by  appellants 
constitute  error.  The  trial  Court  properly  interpreted 
and  applied  the  statutes  in  question,  and  the  trial 
Court's  decision  should,  therefore,  be  affirmed. 

Dated,  Anchorage,  Alaska, 
April  26,  1955. 

Respectfully  submitted, 

William  T.  Plummer, 

United  States  Attorney, 

James  M.  Fitzgerald, 

Assistant  Attorney  General, 

Attorneys  for  Appellee, 
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On  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Third  Division. 


REPLY  BRIEF  FOR  APPELLANTS. 


The  appellants  by  way  of  reply  redirect  the  atten- 
tion of  Court  and  counsel  to  the  wording  of  the 
controlling-  statute  itself.  Chapter  116,  S.L.A.,  1953. 
The  appellants  submit  that  argument  has  not  been 
directed  sufficiently  to  its  precise  wording. 


1.  THE  APPELLANTS  WERE  ENTITLED  TO  REISSUE  OF  THEIR 
LICENSE  UNDER  AN  EXCEPTION  TO  CHAPTER  116,  S.L.A., 
1953. 

Chapter  116,  S.L.A.,  1953,  contains  the  following 
exceptions : 


a*  *  *  provided,  however,  that  a  license  may  be 
reissued  for  the  sale  of  intoxicating  liquor  in 
any  building  in  which  such  sale  was  authorized 
by  law  at  a  time  subsequent  to  March  23,  1949. 

This  exception  is  clear  and  unambiguous.  The  ap- 
pellants in  every  way  come  within  its  terms.  Upon 
close  examination,  we  see  the  exception  contains  the 
term  ''reissue"  rather  than  the  term  ''renew"  which 
was  loosely  used  by  the  parties  as  Avell  as  by  the 
District  Court.  The  position  urged  by  the  appellee 
and  adopted  by  the  District  Court  is  that  if  there  is 
no  continuity  there  may  be  no  "reissue"  of  a  license 
or  "renewal"  as  the  appellees  choose  to  call  it.  The 
term  "reissue"  does  not  imply  continuity  of  licenses 
but  rather  indicates  that  a  license  ceased  to  be  valid 
and  it  became  necessary  to  "reissue"  it. 

There  is  no  question  but  that  all  appellants  were 
"authorized  by  law  at  a  time  subsequent  to  March 
23,  1949".  They  operated  "The  Club"  until  it  was 
destroyed  by  fire  in  November  of  1953.  The  validity 
of  the  licenses  under  which  they  operated  has  never 
been  questioned. 

Dated,  Anchorage,  Alaska, 
May  20,  1955. 

Respectfully  submitted, 
E.  L.  Arnell, 

Attorney  for  Appellants. 
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No.  14,500 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


In  the  Matter  of  the  Application  of 
L.  B.  &  W.  4217;  and  the  Applica- 
tion of  Jones,  Wilson  and  Ervin, 
d/b/a  "The  Club"  for  Beverage 
Dispensary  License. 


BRIEF  OF  JOHN  E.MANDERS, 
AMICUS  CURIAE. 


The  permission  of  the  Court  granting  leave  to  this 
amicus  curiae  to  file  this  brief  is  appreciated. 

The  attempted  delegation  of  power  by  the  Terri- 
torial legislature  to  the  Courts  of  the  District  of 
Alaska  is  nothing  more  or  less  than  the  child  of  a 
sterile  mother. 


THE  QUESTION  PRESENTED  IN  THIS  BRIEF  IS:  INVALIDITY 
or  SECTIONS  35-4-11  TO  35-4-23,  INCLUSIVE,  ACLA  1949,  AS 
AMENDED  (ALASKA  LIQUOR  LAW),  IN  IMPOSING  NON- 
JUDICIAL FUNCTIONS  ON  THE  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  ALASKA. 

It  is  the  position  of  amicus  curiae  that  the  District 
Court  for  the  District  of  Alaska  is  without  power  or 


authority  to  issue  any  liquor  license  pursuant  to  the 
Alaska  Liquor  Law,  by  reason  of  the  fact  that  the 
Territorial  legislature  has,  by  enactment  of  the  Alaska 
Liquor  Law,  imposed  upon  the  District  Court  minis- 
terial or  administrative  functions  and  the  same  are 
non-judicial  in  nature. 

It  is  not  amiss  to  call  to  the  Court's  attention  cer- 
tain relevant  and  material  provisions  of  acts  of  Con- 
gress of  the  United  States  as  well  as  acts  of  the  Terri- 
tory of  Alaska  Legislature. 

Licenses  to  dispense  liquor  in  the  Territory  of 
Alaska  can  only  be  issued  by  an  order  of  the  District 
Court  or  Judge  thereof  and  not  otherwise. 

Sec.  35-4-12  ACLA  1949,  provides: 

'^LICENSES:  ISSUANCE:  RECORD.  The 
licenses  provided  for  in  this  Act  shall  be  issued 
by  the  Clerk  of  the  District  Court  or  any  subdivi- 
sion thereof  in  compliance  with  the  order  of  the 
Court  or  Judge  thereof  duly  made  and  entered; 
and  the  Clerk  of  the  Court  shall  keep  a  full  rec- 
ord of  all  applications  for  licenses  and  of  all 
recommendations  for  and  remonstrances  against 
the  granting  of  licenses  and  of  the  action  of  the 
Court  thereon." 

Title  48  U.S.C.A.  section  24,  provides: 

"LIMITATIONS  ON  AUTHORITY  TO 
ALTER,  AMEND,  MODIFY  OR  REPEAL 
EXISTING  LAWS:  OTHER  OR  ADDI- 
TIONAL TAXES  OR  LICENSES.  The  author- 
ity granted  to  the  legislature  by  section  23  of  this 
title  (§2-1-1  herein)  to  alter,  amend,  modify,  and 


repeal  laws  in  force  in  Alaska  shall  not  extend  to 
the  customs,  internal  revenue,  postal,  or  other 
general  laws  of  the  United  States  or  to  the  game- 
fish  and  fur  seal  laws  and  laws  relating  to  fur- 
bearing  animals  of  the  United  States  applicable 
to  Alaska,  or  to  the  laws  of  the  United  States 
providing  for  taxes  on  business  and  trade,  or  to 
sections  41,  47,  161  to  169,  and  322  to  325  of  this 
chapter.  This  provision  shall  not  operate  to  pre- 
vent the  legislature  from  imposing  other  and 
additional  taxes  or  licenses." 

Section  4-2-5  ACLA  1949,  provides: 

''ACTS  OF  LEGISLATURE  IN  CONFLICT 
WITH  CERTAIN  FEDERAL  ACTS  VOID. 
Except  as  otherwise  provided  by  law  all  acts  and 
parts  of  acts  passed  by  any  Territorial  legislature 
subsequent  to  July  30,  1886,  in  conflict  with  the 
provisions  of  sections  1473,  1475,  1478,  and  1479 
(§§  4-2-5,  4-3-5,  12-1-1,  12-1-3  herein)  of  this  title 
shall  be  null  and  void." 

Section  4-2-6  ACLA  1949,  provides: 

''PROHIBITION  AGAINST  LAWS  IM- 
PAIRING JURISDICTION  OR  AUTHORITY 
OF  DISTRICT  COURT  JUDGES  OR  OFFI- 
CERS. The  legislature  shall  pass  no  law  depriv- 
ing the  judges  and  officers  of  the  district  court  of 
Alaska  of  any  authority,  jurisdiction,  or  function 
exercised  by  like  judges  or  officers  of  district 
courts  of  the  United  States.  (48  U.S.C.A.  §80.)" 

By  act  of  Congress  a  District  Court  has  been  estab- 
lished for  the  Territory  of  Alaska.   It  is  vested  with 


the  jurisdiction  of  District  Courts  of  the  United 
States  and  with  general  jurisdiction  in  civil,  criminal, 
equity  and  admiralty  cases.  But  it  is  not  a  District 
Court  of  the  United  States  within  the  meaning  of 
acts  of  Congress  relating  to  such  Courts.  (54  Am.  Jur., 
§339,  p.  963.) 

Section  4-2-7  ACLA  1949,  provides : 

"ENFORCEMENT  OF  LAWS  BY  COURTS: 
POWER  OF  LEGISLATURE  TO  IMPOSE 
ADDITIONAL  DUTIES  ON  FEDERAL  OF- 
FICERS. Nothing  in  sections  21  to  24,  44,  45,  67 
to  73,  74  to  90  of  this  title  shall  be  so  construed  as 
to  prevent  the  courts  of  Alaska  from  enforcing 
within  their  respective  jurisdictions  all  laws 
passed  by  the  legislature  within  the  power  con- 
ferred upon  it,  the  same  as  if  such  laws  were 
passed  by  Congress,  nor  to  prevent  the  legislature 
passing  laws  imposing  additional  duties,  not  in- 
consistent with  the  present  duties  of  their  respec- 
tive offices,  upon  the  governor,  marshals,  deputy 
marshals,  clerks  of  the  district  courts,  and  United 
States  commissioners  acting  as  justices  of  the 
peace,  judges  of  probate  courts,  recorders  and 
coroners,  and  providing  the  necessary  expenses  of 
performing  such  duties.  (48  USC  §91.)"  (Italics 
ours.) 

No  mention  is  made  in  the  above  section  of  District 
Courts  or  Judges  thereof. 

Section  4-2-9  ACLA  1949,  provides: 

"RATIFICATION  OF  ACTS  OF  FIRST 
LEGISLATURE  IMPOSING  DUTIES  ON 
FEDERAL  OFFICERS.  All  acts  of  the  First 
Legislature  of  the  Territory  of  Alaska,  contained 


in  Alaska  Session  Laws  of  1913,  imposing  addi- 
tional duties  upon  the  Governor,  Secretary  of  the 
Territory,  United  States  Marshals,  Deputy 
United  States  Marshals,  Clerks  of  the  Courts, 
United  States  Commissioners,  United  States  Dis- 
trict Attorneys,  and  other  officers,  be,  and  the 
same  hereby  are,  ratified  and  confirmed  in  all 
particulars  except  as  the  same  may  have  been 
amended  by  Acts  of  the  present  and  Second  Ses- 
sion of  Alaska  Legislature." 

No  mention  is  made  in  the  above  section  of  District 
Courts  or  Judges  thereof. 

As  set  forth  in  Section  35-4-12,  ACLA,  1949,  as 
amended,  the  only  authority  for  the  Clerk  of  the  Dis- 
trict Court  to  issue  a  liquor  license  is  upon  the  order 
of  the  Court  or  judge  duly  made  and  entered.  The 
Clerk  has  no  authority  to  issue  any  licenses  except 
upon  such  order.  It  is  the  Court  alone  or  Judge  vfho 
determines  whether  a  liquor  license  shall  or  shall  not 
be  issued  by  the  Clerk.  (Italics  ours.) 

Congress  has  not  delegated  to  the  Territorial  legis- 
lature the  power  to  impose  duties  on  the  Court  which 
are  not  of  a  judicial  nature,  and  not  having  so  dele- 
gated its  (Congress')  power  to  the  Territorial  legisla- 
ture to  impose  such  duties,  from  what  source  did  the 
legislature  obtain  authority  imposing  such  duties? 
WHEN  DID  THE  AGENT  (TERRITORIAL  LEG- 
ISLATURE OF  ALASKA)  CREATED  BY  CON- 
GRESS HAVE  GREATER  POWER  THAN  ITS 
PRINCIPAL  (CONGRESS  OF  THE  UNITED 
STATES),  ITS  CREATOR? 


THE  FORM  AND  NATURE  OF  TERRITORIAL  GOVERNMENT  AND 
DIVISION  OF  POWERS  IS  SET  FORTH  IN  62  C.  J.  797,  §17. 

^'No  special  form  of  government  is  necessarily 
a  feature  of  an  organized  territory,  and  the  de- 
termination as  to  the  form  of  the  government  to 
be  established  in  any  particular  territory  is 
within  the  discretion  of  congress.  As  a  general 
rule  the  governments  which  have  been  established 
have  been  representative,  at  least  in  respect  of  the 
legislative  body,  and  have  consisted  of  the  three 
departments,  executive,  legislative,  and  judicial, 
generally  recognized  as  typical  of  the  American 
system  of  government.  Rules  as  to  the  distribu- 
tion of  powers  among  the  three  departments  of 
government,  and  as  to  the  independence  of  each, 
similar  to  those  applicable  to  the  federal  and 
state  governments,  have  been  recognized  or  ap- 
plied where  the  operation  of  the  government  of 
the  territories  has  been  involved  even  though  the 
organic  act  contains  no  general  distribution 
clause.  Thus,  while  the  three  departments  are 
interdependent,  in  the  sense  that  each  is  unable 
to  perform  its  functions  fully  and  adequately 
without  the  others,  in  the  main  each  department 
is  independent  and  not  subject  to  the  direct  con- 
trol of  another ;  the  powers  of  the  several  depart- 
ments are  separate  and  distinct,  and  neither  de- 
partment may  encroach  on  another  in  respect  of 
the  latter 's  exercise  of  powers  duly  conferred,  as, 
for  example,  by  an  attempt  to  exercise  any  of 
the  powers  conferred  by  the  organic  act  on  either 
of  the  others  even  though  the  organic  act  con- 
tains no  explicit  prohibition  in  this  regard.  Courts 
will,  so  far  as  is  within  their  power,  protect  each 
of  the  departments  from  encroachment.  The 
question  as  to  which  department  has  power  in  a 


particular  matter  depends  in  general  on  the  pro- 
visions of  the  organic  law.  Functions  of  each  de- 
partment may  be  exercised  only  in  the  manner 
prescribed  by  applicable  acts  of  Congress  or  by 
laws  of  the  local  legislative  body  in  conformity 
with  such  acts  of  Congress." 

In  the  famous  case  of  Springer  v.  Government  of 
the  Philippine  Islands,  211  U.S.  189,  72  Law.  Ed. 
845,  at  page  849,  Mr.  Justice  Sutherland,  in  deliv- 
ering the  opinion  of  the  Court  stated: 

"Thus  the  Organic  Act,  following  the  rule  estab- 
lished by  the  American  constitutions,  both  state 
and  Federal,  divides  the  government  into  three 
separate  departments — the  legislative,  executive 
and  judicial.  Some  of  our  state  constitutions 
expressly  provide  in  one  form  or  another  that 
the  legislative,  executive  and  judicial  powers  of 
the  governments  shall  be  forever  separate  and 
distinct  from  each  other.  Other  constitutions,  in- 
cluding that  of  the  United  States,  do  not  contain 
such  an  express  provision.  But  it  is  implicit  in 
all,  as  a  conclusion  logically  following  from  the 
separation  of  the  several  departments.  See  Kil- 
hourn  V.  Thompson,  103  U.S.  168,  190,  191,  26 
L.ed.  377,  386,  387.  And  this  separation  and  the 
consequent  exclusive  character  of  the  powers  con- 
ferred upon  each  of  the  three  departments  is  basic 
and  vital— not  merely  a  matter  of  governmental 
mechanism.  That  the  principle  is  implicit  in  the 
Philippine  Organic  Act  does  not  admit  of  doubt. 
See  Abueva  v.  Wood,  45  Philippine,  612,  622, 
628  et  seq. 

''It  may  be  stated  then,  as  a  general  rule  in- 
herent  in   the   American   constitutional   system, 
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that,  unless  otherwise  expressly  provided  or  inci- 
dental to  the  powers  conferred,  the  legislature 
cannot  exercise  either  executive  or  judicial  power; 
the  executive  cannot  exercise  either  legislative 
or  judicial  power;  the  judiciary  cannot  exercise 
either  executive  or  legislative  power.  The  ex- 
istence in  the  various  constitutions  of  occasional 
provisions  expressly  giving  to  one  of  the  depart- 
ments powers  which  by  their  nature  otherwise 
would  fall  within  the  general  scope  of  the  author- 
ity of  another  department  emphasizes,  rather  than 
casts  doubt  upon,  the  general  inviolate  character 
of  this  basic  rule." 


GOVERNMENT  OF  TERRITORIES— 54  AM.  JUR.  §28,  pp.  542,  543. 

''*  *  *  The  Constitution  confers  on  Congress 
the  power  to  govern  and  control  territory  owned 
by  the  United  States  and  to  make  regulations  in 
regard  thereto.  In  reference  to  territories  Con- 
gress occupies  a  dual  position,  one  as  Congress 
of  the  United  States,  limited  by  the  Constitution, 
and  the  other  as  a  local  legislature  to  which  many 
constitutional  limitations  on  Congress  do  not 
apply;  it  may  in  general  do  for  the  territories 
what  the  people,  under  the  Constitution  of  the 
United  States,  may  do  for  the  state.  The  term 
'regulations'  as  used  in  Article  4,  §  3,  is  con- 
strued as  meaning  'laws'.  The  term  'territory'  as 
used  in  this  connection  is  merely  descriptive  of 
one  kind  of  property,  and  is  equivalent  to  the 
word  'lands'.  And  Congress  has  the  same  power 
over  it  as  any  other  property  belonging  to  the 
United  States;  and  this  power  is  vested  in  Con- 
gress without  limitation,  and  has  been  consid- 


ered  the  foundation  upon  which  the  territorial 
governments  rest. 


*  *  *n 


POWER  OF  FEDERAL  GOVERNMENT  OVER  TERRITORIES— 
49  AM.  JUR.,  §113,  p.  326. 

''The  people  of  the  United  States,  as  sovereign 
owners  of  the  national  territories,  have  supreme 
power  over  them  and  their  inhabitants.  In  the 
exercise  of  this  sovereign  dominion,  they  are  rep- 
resented by  the  government  of  the  United  States, 
to  whom  all  the  powers  of  government  over  that 
subject  have  been  delegated,  subject  only  to  such 
restrictions  as  are  expressed  in  the  Constitution, 
or  are  necessarily  implied  in  its  terms,  or  in  the 
purposes  and  objects  of  the  power  itself.  In  the 
fullest  sense  the  United  States  possess  sovereignty 
over  the  territories  of  the  United  States  so 
long  as  they  exist  under  territorial  government. 
The  convention  which  framed  the  Constitution 
of  the  United  States,  in  view  of  the  territory  al- 
ready possessed  and  the  possibility  of  acquir- 
ing more,  inserted  in  that  instrument  in  Art. 
4,  §3,  a  grant  of  express  power  to  Congress  'to 
dispose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  property 
belonging  to  the  United  States.'  Whether  the 
provisions  of  a  particular  act  are  applicable  to 
a  given  territory  depends  upon  the  character 
and  aim  of  the  act. 

"In  reference  to  the  territories,  Congress  oc- 
cupies a  dual  position,  one  as  the  Congress  of 
the  United  States  limited  by  the  Constitution, 
and  the  other  as  a  local  legislature  to  which  many 
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of  the  constitutional  limitations  on  Congress  do 
not  apply.  The  territories  are  merely  political 
subdivisions  of  the  outlying  dominion  of  the 
United  States.  They  bear  much  the  same  relation 
to  the  general  government  that  counties  do  to  the 
states,  and  Congress  may  legislate  for  them  as 
states  do  for  their  respective  municipal  organ- 
izations. The  organic  law  of  a  territory  takes 
the  place  of  a  constitution  as  the  fundamental 
law  of  the  local  government.  It  is  obligatory  on 
and  binds  the  territorial  authorities;  but  Con- 
gress is  supreme  and  for  the  purposes  of  this 
department  of  its  governmental  authority  has  all 
the  powers  of  the  people  of  the  United  States, 
except  such  as  have  been  expressly  or  by  impli- 
cation reserved  in  the  prohibitions  of  the  Con- 
stitution. 

''Territory  when  acquired  by  treaty  becomes 
the  absolute  property  and  domain  of  the  United 
States,  subject  to  such  conditions  as  the  govern- 
ment, in  its  diplomatic  negotiations  may  see  fit 
to  accept  relating  to  the  rights  of  the  people  then 
inhabiting  that  territory.  Having  rightfully  ac- 
quired the  territory,  the  United  States  Govern- 
ment is  the  only  one  which  can  impose  laws  on 
it,  and  its  sovereignty  over  it  is  complete." 


ORGANIZATIONS  AND  OPERATION  OF  TERRITORY  SOLELY  IN 
THE  HANDS  OF  CONGRESS— 49  AM.  JUR.,  §127,  p.  336. 

"The  organization  of  a  territory  is  solely  in 
the  hands  of  Congress.  It  may  determine  the 
form  of  the  local  government  in  a  particular  ter- 
ritory as  well  as  the  qualifications  of  the  officers 
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who  shall  administer  it.  In  ordaining  govern- 
ment for  the  territories  and  the  people  who  in- 
habit them,  all  the  discretion  which  belongs  to 
the  legislative  power  is  vested  in  Congress;  and 
that  extends,  beyond  all  controversy,  to  deter- 
mining by  law  from  time  to  time  the  form  of 
the  local  government  in  a  particular  territory 
and  the  qualifications  of  those  who  shall  admin- 
ister it.  The  form  of  government  for  the  terri- 
tories which  Congress  shall  establish  is  not  pre- 
scribed, and  need  not  necessarily  be  the  same  in 
all  territories.  The  form  generally  adopted  is 
that  of  a  quasi-state  government,  with  executive, 
legislative,  and  judicial  officers,  and  a  legislature 
endowed  with  the  power  of  local  taxation  and 
local  expenditures;  but  Congress  is  not  limited 
to  that  form." 


VESTING  DISCRETIONARY  POWER  IN  JUDICIARY— 
11  AM.  JUR.,  §228,  p.  942. 

"There  are  certain  apparent  exceptions  to  the 
general  rule  forbidding  the  delegation  of  legis- 
lative authority  to  the  courts  in  cases  where  dis- 
cretion is  conferred  upon  the  courts.  It  is  clear, 
however,  that  when  the  courts  are  said  to  exer- 
cise a  discretion,  it  must  be  a  mere  legal  discre- 
tion which  is  exercised  in  discerning  the  course 
prescribed  by  law,  and  which,  when  discerned, 
it  is  the  duty  of  the  court  to  follow.  In  such  in- 
stances, the  exercise  of  judicial  discretion  by  the 
courts  is  not  an  attempt  to  use  legislative  power 
or  to  prescribe  and  create  a  law,  but  is  an  in- 
stance of  the  administration  of  justice  and  the 
application  of  existing  laws  to  the  facts  of  par- 
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ticular  cases.  Thus,  the  principle  as  to  the  sep- 
aration of  powers  of  government  is  not  trans- 
gressed by  vesting  in  the  courts  discretion  as  to 
the  granting  of  licenses  or  the  length  of  sentence 
or  amount  of  fine  between  designated  limits  in 
sentencing  persons  convicted  of  a  crime.  *  *  *" 


LEGISLATIVE  INTERFERENCE  WITH  JUDICIARY— 
11  AM.  JUR.,  §206,  p.  908. 

' '  The  legislature  cannot  ordinarily  diminish,  en- 
large, or  interfere  with  the  jurisdiction  of  a  court 
as  defined  by  the  Constitution.  It  may,  however, 
create  courts  not  mentioned  in  the  Constitution, 
but  it  may  not  confer  upon  them  powers  which 
could  not  have  been  conferred  upon  the  courts 
already  existing. 

''The  rule  is  well  settled  that  the  judicial  power 
cannot  be  taken  away  by  legislative  action.  Any 
legislation  that  hampers  judicial  action  or  in- 
terferes with  the  discharge  of  judicial  functions 
is  unconstitutional.  The  legislature  is  therefore 
not  permitted  to  interfere  with  the  courts  in  the 
performance  of  their  duties,  as,  for  example,  by 
declaring  the  forfeiture  of  the  salary  of  a  judge 
for  a  failure  to  perform  his  duties.  It  has  no 
power  to  direct  the  judiciary  in  the  interpretation 
of  existing  statutes.  It  cannot  by  statute  interfere 
with  the  power  vested  in  the  courts  by  the  state 
Constitution  to  issue  writs  of  mandamus  to  enforce 
the  performance  of  an  official  duty.  Similarly,  a 
statute  forbidding  the  courts  to  direct  a  verdict 
is  unconstitutional  as  invalidly  attempting  to 
limit  the  constitutional  powers  vested  in  the  judi- 
ciary. 
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''The  general  rule  is  subject  to  some  modifica- 
tion. The  fact  that  the  courts  have  all  the  in- 
herent and  implied  powers  necessary  to  function 
properly  and  effectively  does  not  mean  that  they 
are  wholly  independent  of  the  legislature,  which 
may  put  reasonable  restrictions  upon  constitu- 
tional functions  of  the  courts,  provided  that  such 
restrictions  do  not  defeat  or  materially  impair 
the  exercise  of  those  fimctions.  Thus,  the  legis- 
lature may,  within  proper  bounds,  prescribe  rules 
of  practice  and  procedure  for  the  exercise  of 
jurisdiction.  Moreover,  the  suspension  of  a  pos- 
sessory remedy  is  not  an  impairment  of  the  con- 
stitutional jurisdiction  of  a  court. 

''Legislative  interference  with  the  courts  by 
attempting  to  delegate  to  them  legislative  powers 
or  confer  upon  them  nonjudicial  functions  is 
elsewhere  considered." 


DELEGATION  TO,  OR  CONFERRING  LEGISLATIVE  POWER 
UPON,  JUDICIARY— 11  AM.  JUR.,  §225  p.  937. 

"One  important  application  of  the  principle  as 
to  the  separation  of  governmental  powers  and 
their  allotment  to  the  three  departments  of  gov- 
ernment consists  in  the  rule  prohibiting  the 
vesting  of  legislative  power  in  the  judiciary.  The 
legislature  cannot  delegate  or  confer  legislative 
power  on  the  courts  or  impose  legislative  duties 
upon  them,  because  such  duties  are  not  judi- 
cial in  nature.  Well  settled  as  is  the  general 
rule,  there  is  a  wide  variance  of  conclusions  in 
those  cases  in  which  it  has  been  sought  to  be 
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applied.  Not  only  do  the  constitutional  provi- 
sions vary  as  to  the  powers  which  may  be  im- 
posed upon  the  courts  or  which  may  be  dele- 
gated to  them  in  the  different  states,  but  the 
courts  themselves  have  taken  inconsistent  posi- 
tions on  the  questions  of  what  constitutes  leg- 
islative power  and  what  constitutes  judicial  func- 
tion. Those  cases  dealing  with  laws  attempting 
to  vest  in  the  courts  a  power  of  appointment 
graphically  illustrate  the  diversity  of  views  ex- 
istent. It  has  usually  been  held  that  where  a 
statute  attempts  to  vest  powers  in  the  judiciary 
to  appoint  to  office  certain  administrative  or  sub- 
ordinate officers,  or  officers  who  assist  in  carry- 
ing out  court  functions,  no  invalid  delegation 
of  legislative  authority  to  the  judiciary  has  been 
made  and  there  is  no  usurpation  of  legislative 
power  by  the  court.  In  other  cases  it  has  been  held 
that  statutes  imposing  the  power  of  appoint- 
ment on  judges  are  invalid  as  attempting  to  impose 
upon  the  courts  a  nonjudicial  function.  These 
cases  generally  involved  the  attempted  appoint- 
ment of  such  officers  as  waterworks  trustees,  sur- 
veyors, and  other  officers  whose  duties  were  solely 
ministerial  and  not  connected  with  the  exercise 
of  judicial  functions." 


DISTRIBUTION  OF  POWERS  OF  GOVERNMENT— AS  BETWEEN 
THE  SEVERAL  DEPARTMENTS— 11  AM.  JUR.,  §180,  p.  876. 

"One  of  the  fundamental  principles  of  the  Amer- 
ican Constitutional  system  is  that  the  govern- 
mental powers  are  divided  among  the  three  de- 
partments of  government,  the  legislative,  execu- 
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tive  and  judicial,  and  that  each  of  these  is  sep- 
arate from  the  others.  The  principle  as  to  the 
separation  of  the  powers  of  governmental  oper- 
ates in  a  broad  manner  to  confine  legislative  pow- 
ers to  the  legislature,  executive  powers  to  the 
executive  department,  and  those  which  are  ju- 
dicial in  character  to  the  judiciary.  It  has  been 
said  that  the  object  of  the  Federal  Constitution 
was  to  establish  three  great  departments  of  gov- 
ernment: The  legislative,  the  executive,  and  the 
judicial  departments.  The  first  was  to  pass  the 
laws,  the  second,  to  approve  and  execute  them, 
and  the  third,  to  expound  and  enforce  them." 


IMPOSING  NONJUDICIAL  FUNCTIONS  ON  COURTS— 
14  AM.  JUR.,  §20,  p.  258. 

'^One  application  of  the  general  principle  as  to 
the  separation  of  the  powers  of  government  is  the 
rule  which  has  itself  been  described  by  some  au- 
thorities as  a  rudimentary  principle  of  constitu- 
tional law — namely,  that  on  judges  as  such  no 
functions  can  be  imposed  except  those  of  a  judi- 
cial nature.  It  has  been  said  that  the  policy  and 
intent  of  the  constitutional  system  is  that  the 
courts  and  judges  not  only  shall  not  be  required, 
but  shall  not  be  permitted,  to  exercise  any  j^ower 
or  to  perform  any  trust  or  to  assume  any  duty 
not  pertaining  to,  or  connected  with,  the  admin- 
istering of  the  judicial  function,  and  that  the 
exercise  of  any  power  or  trust  or  the  assumption 
of  any  public  duty  other  than  such  as  pertains  to 
the  exercise  of  the  judicial  function  is  not  only 
without  constitutional  warrant,  but  is  against  the 
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constitutional  mandate  in  respect  of  the  powers 
they  are  to  exercise  and  the  character  of  the 
duties  they  are  to  discharge.  Under  these  princi- 
ples, functions  which  are  essentially  executive  and 
administrative  in  character  cannot  be  delegated  to 
the  judiciary.  An  act  of  the  legislature  delegating 
executive  or  legislative  powers  to  courts  has  been 
viewed  as  unconstitutional. 

''The  full  force  of  this  principle  denying  the 
right  of  the  legislature  to  impose  nonjudicial 
functions  on  the  courts  is  not  recognized  in  many 
jurisdictions.  In  many  states  nonjudicial  admin- 
istrative duties  have  been  continually  placed  upon 
the  judges,  and  the  power  of  the  legislature  to  do 
this  has  been  upheld.  According  to  some  authori- 
ties, municipal  or  police  courts  are  not  reposi- 
tories of  the  judicial  power  referred  to  in  the 
Constitution,  and  the  legislature  has  therefore 
the  right  to  impose  upon  the  judge  of  such  a  court 
powers  and  duties  of  a  nonjudicial  character. 
Where  a  Constitution  has  placed  in  the  legislature 
the  power  to  regulate  the  mode  of  appointing  offi- 
cers not  otherwise  provided  for,  the  authority  of 
the  legislature  to  confer  upon  judges  and  courts 
the  power  to  appoint  inferior  officers  whose  duties 
have  no  connection  with  the  functions  of  courts 
has  frequently  been  recognized." 

In  €ity  of  Zanesville  v.  Zanesville  Tel.  d;  Tel.  Co., 
59  N.E.  781  (Ohio),  at  page  782,  it  is  stated: 

"  *  *  *  It  is  a  sound  proposition  that  the  distribu- 
tion of  the  powers  of  the  state  by  the  constitution 
to  the  legislative,  executive  and  judicial  depart- 
ments, operates,  by  implication,  as  an  inhibition 
against  the  imposition  upon  either  of  those  powers 
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which  strictly  belong  to  one  of  the  other  depart- 
ments. *  *  *" 

Although  not  expressly  provided  for  in  the  Organic 
Act  of  Alaska,  the  doctrine  of  separation  of  powers  is 
implicit  in  the  organization  of  govermnental  powers 
into  the  three  traditional  departments.  If  the  doctrine 
is  accorded  full  recognition,  the  territorial  legislature 
is  inhibited  from  conferring  a  nonjudicial  function  on 
the  District  Court  of  Alaska  or  the  judges  thereof. 
This  must  be  so  pursuant  to  the  provisions  of  48 
USCA  91,  which  provides: 

''Nothing  in  sections  21-24,  44,  45,  67-73,  74-90 
and  145  of  this  title  shall  be  so  construed  as  to 
prevent  *  *  *  the  legislature  passing  laws  impos- 
ing additional  duties,  not  inconsistent  with  the 
present  duties  of  their  respective  offices,  upon  the 
governor,  marshals,  deputy  marshals,  clerks  of 
the  district  courts,  and  United  States  Commis- 


sions *  *  *" 


Again  it  is  to  be  noted  that  courts,  or  the  judges 
thereof,  are  not  mentioned  in  that  act. 


CIVIL  GOVERNMENT  OF  ALASKA. 

It  is  the  wish  of  amicus  curiae  to  call  to  the  Court's 
attention  the  language  as  to  the  civilian  government 
of  Alaska,  as  set  forth  in  the  case  of 

Ahhate  v.  United  States,  270  F.  735  at  page  738 : 

''The  territory  ceded  to  the  United  States  by 
Russia  by  the  Treaty  of  March  30,  1867,  15  Stat. 
539,  remained  until  1884  unorganized,  subject  to 
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provisions  of  Act  July  27,  1868,  c  273,  15  Stat. 
240,  and  subsequent  acts,  most  of  which  were  in- 
corporated into  R.S.  §§  1954-1976.  It  was  consti- 
tuted a  civil  and  judicial  district,  and  a  civil  gov- 
ernment therefor  was  established  by  Act  May  17, 
1884,  c  53,  23  Stat.  24,  which  provided  for  a  Gov- 
ernor and  other  officers  and  for  a  District  Court 
for  said  district.  A  Criminal  Code  and  Code  of 
Criminal  Procedure  for  the  district  were  enacted 
by  Act  March  3,  1899,  c.  429,  30  Stat.  1253.  Fur- 
ther provisions  for  a  civil  government,  including 
a  Code  of  Civil  Procedure  and  a  Civil  Code  were 
made  by  the  Carter  Act  of  June  6,  1900,  c.  786, 
31  Stat.  321.  And  it  was  constituted  the  territory 
of  Alaska,  and  further  provisions  for  its  govern- 
ment, including  the  creation  of  a  legislative  as- 
sembly, were  made  by  Act  Aug.  24,  1912,  c.  387,  37 
Stat.  512  (U.S.  Comp.  Stats.  §  3528  et  seq.).  Sec- 
tion 3530  of  those  Statutes,  relating  to  the  terri- 
tory of  Alaska,  is  as  follows : 

'The  Constitution  of  the  United  States,  and 
all  the  laws  thereof  which  are  not  locally  inap- 
plicable, shall  have  the  same  force  and  effect 
within  the  said  territory  as  elsewhere  in  the 
United  States;  that  all  the  laws  of  the  United 
States  heretofore  passed  establishing  the  exec- 
utive and  judicial  departments  in  Alaska  shall 
continue  in  full  force  and  effect  imtil  amended 
or  repealed  by  act  of  Congress;  that  except  as 
herein  provided  all  laws  now  in  force  in  Alaska 
shall  continue  in  full  force  and  effect  until  al- 
tered, amended,  or  repealed  by  Congress  or  by 
the  Legislature,' 

with  certain  exceptions  and  provisions  not  appli- 
cable to  the  present  case." 
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NON-JUDICIAIi  FUNCTIONS. 

In  Norwalk  Street  R.  Co/s  Appeal,  69  Conn.  576, 
39  L.R.A.  794,  quoting  from  the  syllabus : 

'^The  incapacity  of  the  legislature  to  execute  a 
power  which  is  essentially  and  merely  a  judicial 
power,  and  of  the  judiciary  to  execute  a  power 
which  is  essentially  and  merely  a  legislative 
power,  as  well  as  the  limitation  of  the  meaning  of 
legislative  power  by  force  of  certain  primary 
principles  of  government  fairly  embodied  in  the 
Constitution,  and  by  the  necessities  involved  in 
the  separation  and  independence  of  distinct  de- 
partments of  government,  is  fundamental  to  the 
very  existence  of  constitutional  government  as 
established  in  the  United  States. 

**A  superior  court  or  judge  thereof  cannot  val- 
idly exercise  a  power  which  is  not  ^a  judicial 
power'  within  the  meaning  of  the  Constitution. 

''An  original  application  to  a  superior  court 
or  judge  thereof  for  the  approval  and  adoption 
or  modification  of  a  plan  for  the  location  and  con- 
struction of  a  street  railway,  including  the  deter- 
mination of  the  streets  to  be  occupied  and  the 
location  as  to  grade  and  center  line  of  the  street, 
as  well  as  changes  to  be  made  in  the  street  or  kind 
and  quality  of  track  to  be  used,  the  motive  power 
and  method  of  applying  it,  does  not  call  for  the 
exercise  of  a  judicial  power  within  the  meaning 
of  the  Constitution,  although  the  application  is 
called  an  appeal  and  is  made  after  the  refusal  or 
neglect  of  local  authorities  to  give  notice  of  their 
decision  on  the  plan  within  sixty  days  after  it  is 
presented  to  them;  and  this  is  by  statute  deemed 
to  be  a  refusal  on  their  part  to  approve  and  ac- 
cept the  plan." 
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And  further,  in  that  case,  it  is  said  at  page  799 : 
a*  *  *  rpj^g  Supreme  Court  of  the  United  States 
has  uniformly  held  that  a  law  conferring  on  the 
courts  a  power  which  is  not  a  judicial  power 
within  the  meaning  of  the  Constitution,  is  uncon- 
stitutional, and  that  such  power  cannot  be  law- 
fully exercised  by  the  courts." 

And  further,  in  the  case  of  Way  man  v.  Southard, 
23  U.S.  10,  6  L.  ed.  253  at  263,  the  Great  Chief  Justice 
is  quoted  as  stating: 

"The  difference  between  the  departments  un- 
doubtedly is,  that  the  legislature  makes,  the  exec- 
utive executes,  and  the  judiciary  construes,  the 
law.'' 

In  the  case  of  McCrea  v.  Roberts,  Judge  (Md.)  43 
A.  39,  quoting  the  syllabus : 

''Mandamus  does  not  lie  to  compel  a  circuit 
judge  to  grant  an  application  for  a  liquor  license, 
where  he,  after  a  hearing  on  the  merits,  has  dis- 
missed the  application,  though  the  dismissal  was 
erroneous,  since  the  writ  is  not  awarded  to  control 
the  discretion  of  courts  acting  within  their  juris- 
diction, or  to  reverse  a  decision  when  made. 

"Acts  1894,  c.  6,  §  7,  providing  that,  where  ob- 
jections are  filed  to  an  application  for  a  liquor 
license  in  Carroll  coimty,  both  the  application  and 
objections  shall  be  referred  to  the  circuit  judge, 
who  shall,  on  notice,  determine  whether  the  license 
applied  for  shall  be  issued  or  not,  imposes  a  judi- 
cial duty  on  the  circuit  judge,  and  hence  is  not 
repugnant  to  Bill  of  Rights,  art.  8,  providing  that 
the  legislative,  executive  and  judicial  powers  of 
the  government  shall  forever  be  separate  and  dis- 
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tinct  and  that  no  person  exercising  the  functions 
of  one  of  said  departments  shall  discharge  the 
duties  of  any  other,  and  article  33,  providing  that 
no  judge  shall  hold  any  other  office  or  political 
trust." 

The  distinction  between  this  case  and  the  situation 
in  the  Territory  of  Alaska  is  that  in  this  case  the  Clerk 
could  have  issued  the  license  in  the  first  instance  un- 
less a  protest  or  remonstrance  was  filed.  I71  Alaska 
the  Clerk  is  not  vested  with  any  authority  to  issue  a 
license  except  when  the  Court  or  Judge  enters  an 
order  for  the  issuance  of  such  license. 

In  Cromivell  v.  Jackson  (Md.)  52  A.  2d  79,  quoting 
from  the  syllabus : 

*' Intoxicating  liquors: 

The  sale  of  alcoholic  beverages  is  a  privilege 
and  not  a  right. 

Licenses  to  sell  alcoholic  beverages  are  not  re- 
garded as  property  or  as  conferring  any  property 
rights. 

The  state  can  control,  regulate  and  prohibit  the 
sale  of  intoxicating  beverages,  and  licenses  for 
sale  of  liquor  are  granted  by  state  in  exercise  of 
its  police  power. 

License  for  sale  of  alcoholic  beverages  is  a  per- 
mit granted  or  withheld  at  the  pleasure  of  the 
state  and  at  any  time  the  state  may  annul  or 
modify  or  prescribe  its  conditions. 

The  legislature  has  the  power  to  limit  the  num- 
ber of  licenses  for  sale  of  alcoholic  beverages  and 
the  location  of  establishments  where  such  bever- 
ages may  be  sold. 


22 


In  construing  a  statute  all  presumptions  are  in 
favor  of  the  act  and  it  should  not  be  stricken  down 
as  void  unless  it  plainly  violates  a  constitutional 
provision. 

A  reasonable  doubt  in  favor  of  a  statute  is  suf- 
ficient to  sustain  it. 

Courts  can  be  warranted  only  in  a  clear  case  in 
declaring  an  act  unconstitutional. 

Where  Court  of  Appeals  is  of  opinion  that 
legislature  has  exceeded  its  authority  in  placing 
non-judicial  function  on  court,  Court  of  Appeals 
will  not  hesitate  in  declaring  the  act  void. 

Statute  authorizing  judges  of  Circuit  Court  for 
Allegany  County  to  approve  license  for  sale  of 
alcoholic  beverages  if  court  is  of  opinion  that 
applicant  is  fit  person  or  place  proper  one  with 
reference  to  public  peace  and  general  welfare  of 
neighborhood  or  to  character  of  inhabitants,  due 
regard  being  given  to  number  of  licenses 
issued  for  neighborhood,  as  well  as  all  specific 
restrictions  and  conditions  set  forth  in  act,  im- 
poses duties  on  judges  which  are  quasi-legislative 
and  non- judicial  and  therefore  statute  as  a  whole 
is  unconstitutional,  notwithstanding  the  severabil- 
ity clause.  Pub.  Loc.  Laws  1930,  art.  1  §§  301, 
301A,  301B,  304,  305  as  added  by  Laws  1933,  Sp. 
Sess.  c.  5;  Declaration  of  Rights,  art.  8. 

Where  statute  was  unconstitutional,  clause 
thereof  repealing  prior  law  was  void. 

The  old  saloon  law  for  Allegany  County  and 
amendments  thereto  were  so  repugnant  to  and 
inconsistent  with  the  new  statewide  Alcoholic 
Beverages  Act  that  the  old  saloon  law  and  amend- 
ments thereto  were  repealed  by  the  new  act.  Laws 
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1894,  c.  140;  Code  Supp.  1943,  art.  2B,  §  3,  siibds. 
1(a),  2(a),  §5,  subd.  F,  §6,  subds.  E,  F." 

This  case  is  extremely  instructive.  However,  the 
case  comprises  16  pages  and  would  be  too  long  to  quote 
at  length.  However,  all  of  the  various  cases  which 
have  arisen  in  Maryland  on  the  question  of  non- 
judicial functions  are  set  forth  and  the  distinctive 
features  of  each  case  gone  into,  including  the  case  of 
McCrea  v.  Roberts;  Close  v.  Southern  Maryland 
Agr.  Association;  Appeal  of  Norwalk  Street  R.  Co., 
supra. 

In  the  case  of  Close  v.  Southern  Maryland  Agricul- 
tural Ass'7i,  108  A.  209,  quoting  from  the  syllabus: 
'*  Appeal  from  an  order  of  the  circuit  court 
granting  an  agricultural  association  a  license  to 
make  and  permit  betting,  pool  selling,  and  book- 
making  on  the  result  of  horse  races  on  its  grounds 
pursuant  to  Code  (vol.  3)  art.  27,  §§  218-221,  held 
not  open  to  dismissal  as  involving  only  a  moot 
question  after  expiration  of  the  time  for  which 
the  license  was  issued. 

''If  action  of  circuit  court,  in  granting  agricul- 
tural association  license  to  make  and  permit  bet- 
ting, pool  selling,  and  bookmaking  on  the  result 
of  horse  races,  was  prohibited  by  Declaration  of 
Rights,  art.  8,  because  not  a  judicial  act,  the  cir- 
cuit court  had  no  jurisdiction  to  grant  the  license, 
and  the  Court  of  Appeals  can  entertain  an  appeal 
from  its  action,  having  jurisdiction  to  review  the 
circuit  court  acting  without  jurisdiction  either  on 
appeal,  writ  of  error,  or  of  its  own  motion,  even 
though  the  question  of  jurisdiction  was  not  raised 
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below,  as  Code,  art.  5  §  9,  does  not  apply  to  such 
question. 

''Under  Declaration  of  Rights,  art.  8,  it  is  not 
left  to  the  discretion  of  judicial  officers  whether 
they  will  or  will  not  perform  non- judicial  duties, 
but  they  are  not  permitted  to  do  so. 

''Code  (vol.  3)  art.  27,  §§218-221,  authorizing 
the  licensing  of  betting  and  bookmaking  at  and 
on  horse  races  within  the  grounds  of  an  agri- 
cultural association,  etc.,  on  license  by  the  circuit 
court,  held  violative  of  Declaration  of  Rights, 
art.  8,  as  involving  the  exercise  of  non- judicial 
functions,  ministerial  and  legislative,  by  the  cir- 
cuit court,  particularly  in  view  of  section  217." 

Judge  Jones  in  the  case  of  Board  of  Superintend- 
ents, etc.  V.  Todd,  54  A.  963,  at  page  964  stated : 

' '  '  The  inquiry  as  to  this  is  whether  it  is  within 
the  constitutional  power  of  the  Legislature  to 
impose  upon  the  judiciary  or  invest  them  with,  a 
function  of  his  character,  and  whether  the  judi- 
ciary in  the  attempt  to  discharge  such  a  function 
are  not  acting  without  constitutional  warrant.' 

"He  referred  to  the  case  of  State  v.  Chase,  5 
Har.  &  J.  297,  where  Judge  Buchanan  said: 

"  'New  judicial  duties  may  often  be  unneces- 
sarily imposed,  and  services,  not  of  a  judicial 
nature,  may  sometimes  be  required.  In  the  lat- 
ter case,  a  judge  is  under  no  legal  obligation  to 
perform  them' — to  which  Judge  Jones  added, 
'which  was  to  say  that  the  opinion  of  the  court 
was  that  duties,  "not  of  a  judicial  nature,"  could 
not  legally  and  constitutionally  be  imposed  upon 
the  courts  or  the  judges.' 
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''After  referring  to  the  fact  that  in  the  Con- 
stitutions of  1851,  1864,  and  1867  there  had  been 
added  to  the  provisions  of  the  Declaration  of 
Rights  in  the  Constitution  of  1776,  which  was  in 
force  when  State  v.  Chase  was  decided,  the  last 
clause  of  what  is  now  article  8,  and  that  there 
was  the  further  declaration  (article  33)  that  'no 
judge  shall  hold  any  other  office,  civil  or  military 
or  political  trust,  or  employment  of  any  kind 
whatsoever,  under  the  constitution  or  laws  of 
this  state,  or  of  the  United  States,  or  any  of 
them,'  the  court  used  this  emphatic  language: 

"  'It  would  seem  thus  to  be  made  evident  in 
our  fundamental  law  that  the  policy  and  intent 
of  that  law  is  that  the  courts  and  judges  pro- 
vided for  in  our  system  shall  not  only  not  be 
required  but  shall  not  he  permitted  (italics  ours) 
to  exercise  any  power  or  to  perform  any  trust 
or  to  assume  any  duty  not  pertaining  to  or  con- 
nected with  the  administering  of  the  judicial  func- 
tion; and  that  the  exercise  of  any  power  or  trust 
or  the  assumption  of  any  public  duty  other  than 
such  as  pertain  to  the  exercise  of  the  judicial 
function  is  not  only  without  constitutional  war- 
rant but  against  the  constitutional  mandate  in 
respect  to  the  powers  they  are  to  exercise  and 
the  character  of  duties  they  are  to  discharge.' 

"The  court  further  said: 

"  'That  counting  the  names  upon  a  petition, 
ascertaining  whether  the  names  appended  thereto 
are  those  of  voters  at  the  last  election  for  Gov- 
ernor, and  ordering  an  election,  is  not  a  judicial 
function,  is  a  proposition  that  would  seem  to 
be  too  plain  to  need  argument  to  enforce  it.  The 
order,  which  by  the  statute  here  under  consider- 
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ation,  the  court  is  required  to  pass,  is  not  to  be 
the  result  of  any  judicial  inquiry.'  " 

In  the  case  of  State  v.  Huher  (West  Virginia),  40 
S.E.  2d  11,  168  A.L.R.  808,  quoting  the  syllabus : 

*'A  statute  attempting  to  confer  original  juris- 
diction upon  courts  of  record,  concurrently  with 
jurisdiction  conferred  upon  a  designated  admin- 
istrative agency,  to  entertain  complaints  relating 
to  alleged  violations  of  a  statute  regulating  the 
sale  of  nonintoxicating  beer,  defining  the  pro- 
cedure to  be  followed  on  such  a  complaint,  and 
authorizing  the  court  to  suspend  or  revoke  licenses 
issued  by  the  administrative  agency  for  the  sale 
or  distribution  of  such  beverages,  is  an  uncon- 
stitutional invasion  of  an  exclusive  function  of 
the  legislative  departments  of  the  government 
and  confers  no  jurisdiction  upon  the  court  to 
entertain  complaints  in  such  cases." 

The  Court  in  that  case,  at  page  817  stated: 

u»  *  *  Unquestionably,  the  power  of  regulation 
of  public  utilities,  the  licensing  of  businesses  of  all 
kinds,  the  regulation  of  such  businesses,  the  gen- 
eral control  thereof,  including  the  power  of  re- 
voking licenses  or  permits  issued  in  connection 
therewith,  is  a  legislative  power.  This  power  is 
subject  to  control  by  the  courts  only  where,  in 
the  exercise  thereof,  there  has  been  a  violation 
of  some  State  or  Federal  constitutional  provi- 
sion, limiting  the  Legislature  in  its  right  to  per- 
forai  certain  acts  in  connection  with  the  power 
it  assumes  to  exercise.  *  *  *" 
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The  Court  further  stated  at  page  818 : 
a*  *  *  It  is  the  power  which  a  regularly  consti- 
tuted court  exercises  in  matters  which  are  brought 
before  it,  in  the  manner  prescribed  by  statute,  or 
established  rules  of  practice  of  courts,  and  which 
matters  do  not  come  within  the  powers  granted 
to  the  executive,  or  vested  in  the  legislative  de- 
partment of  the  Government.  *  *  *" 

In  this  case  the  Court,  at  page  819  stated: 

"The  regulation  of  the  manufacture,  distribu- 
tion and  sale  of  nonintoxicating  beer  is  clearly 
within  the  power  of  the  Legislature,  under  the 
police  power  of  the  State.  Ninebaugh  v.  James, 
119  W  Va  162,  192  SE  177,  112  ALR  59.  Con- 
nected with  the  power  to  regulate,  and  as  a  neces- 
sary adjunct  thereto,  is  the  power  to  revoke 
licenses,  which  may  be  used  in  connection  there- 
with. Without  this  power  there  could  be  no  ef- 
fective regulation.  This  being  true,  what  place 
has  the  judicial  department  in  that  regulation, 
save  and  except  to  see  that  it  is  exercised  in  con- 
formity with  the  general  laws  guaranteeing  the 
citizens  due  process  of  law  in  matters  affecting 
their  rights,  whether  they  be  personal,  or  con- 
nected with  their  property?  If  the  regulation  of 
the  sale  of  nonintoxicating  beer  is  a  legislative 
function.  Article  V  of  our  Constitution  expressly 
prohibits  the  exercise  of  that  power  by  the 
courts. ' ' 

At  page  821-822  the  Court  further  states: 

"We  are  mildly  criticized  for  expressing  the 
view  that  a  strict  rule  should  he  applied  in  the 
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application  of  Article  V  of  our  Constitution,  and 
our  attention  is  called  to  cases  in  which  this  Court 
has  stated  that  abstract,  analytical  lines  of  sepa- 
ration of  powers  have  not  and  cannot  be  drawn. 
This  is  freely  conceded.  There  is,  necessarily, 
some  mingling  and  overlapping  of  powers  be- 
tween the  three  separate  departments  of  our  State 
Grovernment.  These  are  incidental,  and  prob- 
ably cannot  be  avoided.  But  if  we  sustain  the 
present  law,  conferring  jurisdiction  on  courts  of 
record  to  entertain  proceedings  to  revoke  licenses 
to  sell  nonintoxicating  beer,  it  will,  in  principle, 
amount  to  total  destruction  of  the  theory  of  sep- 
aration of  power,  intended  to  be  forever  secured 
by  Article  Y  of  our  Constitution.  We  deem  it  our 
duty  to  attempt  to  enforce  the  true  meaning,  in- 
tent and  purpose  of  Article  V,  rather  than  to 
encourage  departure  therefrom. 


*  *  *jy 


It  is  further  stated  by  the  Court  at  page  825 : 
''*  *  *  But  consideration  of  high  public  policy, 
and  the  plain  terms  of  our  Constitution,  impel  us 
to  the  conclusion  that  the  licensing  and  regulation 
of  the  sale  and  distribution  of  nonintoxicating 
beer  is  the  exclusive  function  of  the  legislative 
department  of  our  Government,  under  the  police 
power  of  the  State;  is  not  a  judicial  function;  and 
cannot  be  made  the  subject  of  the  exercise  of 
judicial  power,  save  only  in  cases  where  in  the 
exercise  by  the  Legislature  of  its  power  in  the 
premises,  there  is  a  violation  of  the  Constitution, 
or  the  laws  of  the  State,  or  some  arbitrary  or 
fraudulent  exercise  of  that  power,  or  where  its 
exercise  is  Avithout  excuse  or  without  evidence, 
which  in  itself  would  be  an  arbitrary  exercise  of 
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power.   Then  and  then  only  may  judicial  power, 
be  invoked.  *  *  *" 

The  foregoing  case  is,  in  the  opinion  of  the  writer, 
determinative  of  the  question  presented  and  by  rea- 
son of  the  length  of  the  opinion  it  is  most  respectfully 
requested  that  the  Court  examine  this  case  with  par- 
ticularity. 


SUA  SPONTE. 

It  would  appear  to  the  writer  of  this  brief  that 
when  it  appears  to  a  Court  that  a  nonjudicial  fimction 
is  imposed  upon  that  Court,  to  be  exercised  by  that 
Court,  that  the  Court  should  sua  sponte  either  refuse 
to  act  or  hold  the  offending  act  invalid. 

It  is  common  knowledge  the  Courts  of  Alaska,  the 
judges  and  clerks  thereof  and  attaches,  as  well  as  the 
general  public  and  the  attorneys  that  at  least  two 
months  of  each  and  every  year  is  devoted  by  the 
Courts,  the  judges  and  the  respective  clerks'  offices 
in  processing  and  hearings  of  applications  for  liquor 
licenses,  in  some  instances  hearings  having  consumed 
as  much  as  seventeen  full  Court  days  in  the  Third 
Judicial  Division,  and  a  like  situation  exists  in  the 
other  judicial  divisions  of  this  Territory.  All  of  this 
without  taking  into  consideration  the  waste  of  time, 
effort  and  money  of  applicants  for  liquor  licenses,  as 
well  as  witnesses  in  the  hearing  of  applications  there- 
for, the  time  of  counsel  consumed,  as  well  as  the 
court's,  the  judge's  and  the  clerical  assistance  of  the 
respective  clerks'  offices. 
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The  present  condition  in  this  Territory  under  which 
liquor  licenses  are  granted  should  be  brought  to  an 
end  and  the  administration  and  regulation  thereof 
should  be  placed  where  it  belongs,  namely,  in  a  board 
or  commission  to  be  provided  for  by  the  legislature 
for  that  purpose  and  not  in  the  Courts. 

Amicus  curiae  respectfully  submits  that  the  Alaska 
Liquor  Law  is  invalid  by  reason  of  imposing  non- 
judicial functions  on  the  District  Court  of  Alaska 
and  the  judges  thereof,  which  nonjudicial  function 
is  the  heart  of  the  act,  and  without  such  heart  being 
able  to  function  the  entire  body  of  the  act  must  fall. 

Dated,  Anchorage,  Alaska, 
November  29, 1955. 

Respectfully  submitted, 

John  E.  Maxdebs, 
Amicus  Curiae. 
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vs.  Western  Pacific  R.R.Co.  3 

In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

No.  26591-S 

In  the  Matter  of: 
THE  WESTERN  PACIFIC  RAILROAD  COM- 
PANY, 

Debtor. 

PETITION  OF  THE  WESTERN  PACIFIC 
RAILROAD  COMPANY  FOR  AN  ORDER 
TO  SHOW  CAUSE 

The  petition  of  The  Western  Pacific  Railroad 
Company,  a  reorganized  railroad  company,  formerly 
the  debtor  and  in  due  course  discharged  in  the 
above-entitled  proceeding,  for  an  order  to  show 
cause  why  The  AYestern  Pacific  Railroad  Corpora- 
tion and  Alexis  I.  du  Pont  Bayard,  its  Receiver, 
should  not  be  adjudged  guilty  of  contempt  of  the 
Final  Order  of  this  Court  dated  March  28,  1946, 
respectfully  shows : 

That  the  said  The  Western  Pacific  Railroad  Cor- 
poration, a  corporation  created  by  and  existing 
under  the  laws  of  the  State  of  Delaware,  is  a  party 
to  the  above-entitled  reorganization  proceeding. 

That  in  said  Final  Order  this  Court  expressly 
found  and  concluded,  among  other  things,  that: 

"(a)  All  of  the  business,  assets  and  property 
constituting  the  debtor's  estate  of  every  kind  and 
character,  real,  personal  and  mixed,  and  all  of  the 
right,  title  and  interest  therein  of  T.  M.  Schumacher 
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and  Sidney  M.  Ehrman,  as  Trustees  in  Reorganiza- 
tion, vested  in  and  became  the  absolute  property 
of  The  Western  Pacific  Railroad  Company  on  De- 
cember 29,  1944,  free  and  clear  of  all  rights,  claims, 
interests,  liens  and  encumbrances  of  the  former 
stockholders  and  creditors  of  the  debtor  company 
and  all  other  persons,  except  as  otherwise  provided 
and  directed  in  the  order  of  this  Court  in  this  pro- 
ceeding dated  and  entered  November  27,  1944;  and 
The  Western  Pacific  Railroad  Company  is  released 
and  discharged  forever  from  all  of  its  debts  and 
liabilities  existing  on  or  before  December  28,  1944, 
whether  or  not  the  same  have  been  presented  and 
allowed  in  these  proceedings,  and  said  reorganized 
Company  is  free  and  clear  of  all  such  rights,  claims, 
interests,  liens,  encumbrances,  debts,  obligations  and 
liabilities,  excei)t  as  othei'wise  expressly  provided 
in  said  order." 

That  in  said  Final  Order  this  Court  ordered, 
adjudged  and  decreed,  among  other  things,  that: 

"6.  All  persons,  firms,  and  corporations  whatso- 
ever, and  wheresoever  situated,  located  or  domiciled, 
are  hereby  perpetually  restrained  and  enjoined  from 
instituting,  prosecuting,  or  pursuing,  or  attempting 
to  institute,  prosecute  or  pursue,  any  suit  or  suits 
or  proceedings  in  law  or  in  equity,  or  otherwise, 
against  The  Western  Pacific  Railroad  Company,  or 
against  the  successors  or  assigns  of  said  Company, 
or  against  any  of  the  assets  or  property  of  said 
Company  or  its  successors  or  assigns,  directly  or  in- 
directly, on  account  of  or  based  upon  any  right, 
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claims  or  interest  of  any  kind  or  nature  whatsoever 
which  any  such  x^erson,  firm  or  corporation  may 
have  had  in,  to  or  against  the  Debtor,  or  any  of  its 
assets  or  properties,  on  or  before  Decembei*  28,  1944 
(except  as  specifically  provided  for  or  permitted  by 
prior  order  of  this  ('ourt),  and  from  interfering 
with,  attaching,  garnishing,  levying  upon,  enforcing 
liens  against  or  upon,  or  in  any  manner  whatsoever 
disturbing  any  portion  of  the  property,  real,  per- 
sonal, or  mixed,  of  any  kind  or  character,  now  or 
hereafter  belonging  to  or  being  in  the  possession  of 
said  Company,  and  from  interfering  with  or  taking 
stei3s  to  interfere  with  said  Company,  its  officers 
and  agents,  or  the  operation  of  the  lines  of  railroad 
or  properties  or  the  conduct  of  the  business  of  said 
Company,  by  reason  or  on  account  of  any  obligation 
or  obligations  incurred  by  the  Debtor  or  by  the 
Trustees  of  the  Debtor's  estate  on  or  before  Decem- 
ber 28,  1944  (except  as  specifically  provided  for  or 
permitted  by  prior  order  of  this  Court),  and  all 
such  ])ersons,  firms  and  corporations  are  also  hereby 
restrained  and  enjoined  from  prosecuting  against 
the  Reorganization  Committee,  or  any  of  tlu^m,  tlieir 
agents  or  attorneys,  or  against  the  Trustees  ol'  the 
Debtor's  estate,  or  either  of  them,  their  agents  or 
attorneys,  or  against  the  said  Company,  its  agents 
or  attorneys,  any  suit  or  proceeding  arising  out  of, 
or  based  on,  any  act  or  acts  done  or  omitted  to  be 
done  in  putting  into  effect  and  carrying  out  the 
plan  of  reorganization  or  any  order  of  this  Court 
entered  in  these  proceedings. 
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'*9.  The  Court  hereby  reserves  jurisdiction  to 
take  such  further  proceedings  as  may  be  proper  or 
necessary  to  enforce  and  make  effective  any  direc- 
tion or  other  provision  contained  in  the  order  of 
this  Court,  filed  November  27.  1944,  in  this  pro- 
ceeding, to  enforce  and  make  effective  the  terms 
and  provisions  of  this  final  decree  and,  if  necessary, 
to  give  instructions  to  the  Western  Pacific  Railroad 
Company,  upon  application  by  said  Company,  with 
respect  to  carrying  out  the  provisions  of  said  order 
filed  November  27,  1944,  and  of  this  order;  to  take 
such  further  ])roceedings  as  may  be  proper  or  neces- 
sary in  connection  with  any  appeal  or  appeals  prose- 
cuted from  any  order  of  this  Court,  in  this  proceed- 
ing; and  to  take  such  further  proceedings  as  may 
be  necessary  or  i)roper  in  connection  with  any  ex- 
penses or  liabilities  within  the  provisions  of  the 
order  of  this  Court  filed  October  23,  1944,  or  other- 
wise, which  may  hereafter  be  asserted  against  the 
Reorganization  Committee,  its  agents  or  attorneys, 
in  connection  with  carrying  out  and  putting'  into 
effect  the  plan  of  reorganization." 

That  a  copy  of  said  Final  Order  was  duly  served 
within  30  days  of  its  date  on  the  said  The  Western 
Pacific  Railroad  Corporation.  That  no  appeal  was 
taken  from  said  Final  Order,  that  the  time  for  ap- 
peal therefrom  has  expired,  and  that  the  said  Final 
Order  has  become  final  and  is  now  in  full  force 
and  effect. 

That  Alexis  I.  du  Pont  Ba3^ard  is  the  Receivei' 
of  Western  Pacific  Railroad  Corporation,  duly  a])- 
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pointed  by  the  Chancery  Court  of  the  State  of 
Delaware,  in  and  for  the  County  of  New  Castle,  on 
or  about  October  19,  1949. 

That  on  the  22nd  day  of  April,  1954,  the  said  The 
Western  Pacific  Railroad  Corporation  and  Alexis 
I.  du  Pont  Bayard,  Receiver,  then  and  theretofore 
having  knowledge  of  said  Final  Order  heretofore 
referred  to,  commenced  in  the  District  Court  of  the 
United  States,  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  a  civil  action  numbered 
33514  and  entitled  "Western  Pacific  Railroad  Cor- 
poration and  Alexis  I.  du  Pont  Bayard,  Receiver, 
Plaintiffs,  vs.  Western  Pacific  Railroad  Company, 
James  Foundation  of  New  York,  Inc.,  and  Western 
Realty  Company,  Defendants."  That  petitioner  was 
served  on  the  26th  day  of  April,  1954,  with  tlie 
summons  and  a  copy  of  the  bill  of  complaint  filed 
in  said  action.  That  a  copy  of  said  bill  of  complaint, 
marked  ''Exhibit  A,"  is  attached  hereto  and  is 
hereby  incorporated  herein. 

That  The  Western  Pacific  Railroad  Corporation 
and  Alexis  I.  du  Pont  Bayard,  Receiver,  have  as- 
serted in  said  action  a  claim  against  petitioner  upon 
an  unsecured  indebtedness  of  the  pre-reorganization 
The  Western  Pacific  Railroad  Company  to  The 
Western  Pacific  Railroad  Corporation  existing  prior 
to  August  2,  1935,  which  claim  in  the  Plan  of  Re- 
organization was  found  to  be  without  vahie  and 
which  by  the  prior  orders  of  this  Court  was  released 
and  discharged.  That  the  commencement  of  said 
action  is  not  and  has  not  been  provided  for  or  ])er- 
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mitted  by  any  order  of  this  Court.  That  the  said 
action  of  The  Western  Pacific  Railroad  Corporation 
and  Alexis  I.  dn  Pont  Bayard,  Receiver,  constitutes 
a  violation  of  the  Final  Ordoi*  of  this  Court  dated 
March  28,  1946. 

Wherefore,  tlie  ])etitioner  asks  that  this  Court 
issue  forthwith  its  order  to  The  Western  Pacific 
Railroad  Corporation  and  Alexis  I.  du  Pont  Bayard, 
Receiver,  directing  them  to  show  cause  why  they 
should  not  be  adjudged  guilty  of  and  punished  for 
(contempt  of  the  said  Final  Order  of  this  Court,  and 
for  such  other  and  further  relief,  including  its  costs 
and  damages,  as  may  be  pro])er  in  the  premises. 

/s/  ALLAN  P.  MATTHEW, 

/s/  JAMES  D.  ADAMS, 

/s/  BURNHAM  ENERSEN, 

/s/  ROBERT  L.  LIPMAN, 
Attorneys  for  The  Western  Pacific  Railroad  Com- 
pany. 

McCUTCHEN,   THOMAS,    MATTHEW,    GRIF- 
FITHS &  GREENE, 

Of  Counsel. 

Dulv  verified. 
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EXHIBIT  A 

In  the  Distiict  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

Civil  Action  No.  33514 

WESTERN  PACIFIC  RAILROAD  CORPORA- 
TION and  ALEXIS  I.  DU  PONT  BAYARD, 

Receiver, 

Plaintiffs, 

vs. 

WESTERN  PACIFIC  RAILROAD  COMPANY, 
JAMES  FOUNDATION  OF  NEW  YORK, 
INC.,  and  WESTERN  REALTY  COMPANY, 

Defendants. 

BILL  OF  COMPLAINT 
To  the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division: 

The  Bill  of  Complaint  (hereinafter  referred  to 
as  the  complaint)  of  Western  Pacific  Railroad  Cor- 
poration and  Alexis  I.  du  Pont  Bayard,  Receiver, 
respectfully  shows : 

First:  Western  Pacific  Railroad  Corporation  is 
a  corporation  duly  organized  and  existins?  under  the 
laws  of  the  State  of  Delaware,  and  Alexis  I.  du  Pont 
Bayard  is  Receiver  of  Western  Pacific  Railroad 
Corporation  duly  appointed  by  the  Chancery  Court 
of  the  State  of  Delaware  in  and  for  the  County  of 
New  Castle  (hereinafter  referred  to  as  the  plain- 
tiffs) ;  and  both  of  said  plaintiffs  are  citizens  and 
residents  of  the  State  of  Delaware. 
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Second:  The  Western  Pacific  Railroad  Company 
was  the  original  j^etitioner  in  the  reorganization 
proceedings  under  Section  77  of  the  Bankruptcy 
Act  numbered  26591-S  on  the  docket  of  this  Court, 
the  history  of  which,  so  far  as  material  to  this  com- 
])laint  and  except  as  amplified  herein,  is  judicially 
stated  and  found  by  the  Honorable  Louis  E.  Good- 
man, United  States  District  Judge,  in  a  certain  ac- 
tion in  this  Court  entitled,  "Western  Pacific  Rail- 
road Corporation,  et  al.,  vs.  Western  Pacific  Rail- 
road Company,  et  al..  No.  26508 — Civil,''  to  be  as 
follows : 

"Plaintiff  is  The  Western  Pacific  Railroad  Cor- 
j)oration;  its  subsidiary  was  Western  Pacific  Rail- 
road Company,  an  operating  railroad  company, 
herein  referred  to  as  the  'debtor';  defendant,  the 
reorganized  subsidiaiy  is  The  Western  Pacific  Rail- 
road Company. 

"Statement  of  Facts 
"Plaintiff  corporation,  a  so-called  holding  com- 
pany, from  1916  to  April  30,  1944,  owned  all  the 
outstanding  capital  stock  of  the  debtor.  For  some 
years  prior  to  1935,  the  financial  condition  of  the 
debtor  had  been  steadily  worsening.  In  1935  it  filed 
a  petition  under  Section  77  of  the  Bankruptcy  Act 
(11  use  205)  and  this  Court  in  that  year  placed 
its  affairs  in  the  hands  of  trustees.  Thereafter  a 
plan  of  reorganization  was  proposed  and  in  1939 
it  was  approved  by  the  Interstate  Commerce  Com- 
mission, 233  ICC  409.  Inter  alia,  it  was  determined 
in  the  plan  that  the  capital  stock  of  the  debtor 
owned  by  the  plaintiff  was  without  equity  or  value 
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and  that  plaintiff  and  ity  stockholders  tlierefore 
were  not  entitled  to  participate  in  the  ])lan.  In  1940 
this  Court  approved  the  plan  of  reors^aiiization,  in- 
cluding api^roval  of  the  findings  of  the  Interstate 
Commerce  Commission  as  to  the  worthlessness  of 
the  plaintiff's  equity.  The  Circuit  Court  of  Appeals 
(now  Court  of  Appeals)  of  the  Ninth  Circuit  re- 
versed in  1941  (124  F.  2d  136).  In  1943  the  Supreme 
Court  reversed  the  Circuit  Court  and  affirmed  the 
order  of  the  District  Court  (318  IT.  S.  448).  It  there 
considered  and  rejected  the  contention  of  the  plain- 
tiff that  it  should  have  the  right  to  j>:irtjci]):ite  in 
the  ])lan  because  of  recent  increased  oarniufrs  of 
the  debtor  (318  U.  S.  508,  509). i  Thereafter,  the 
plan  of  reorganization  was,  in  accordance  with  the 
statutory  provisions  (11  USC  205e),  submitted  to 
the  creditors,  and,  after  their  ai)proval,  the  plan 
was  confirmed  on  October  11,  1943,  by  this  Court. 
The  reorganization  committee  designated  in  the  plan 
of  reorganization,  instead  of  forming  a  new  cor- 
jDoration,  determined  to  use  the  corpoi-ate  structure 
or  shell  of  the  old  company  (debtor)  and  to  execute 
tlie  ])laii  of  reorganization  by  revesting  its  former 
properties  in  the  reorganized  company,  i.e.,  the 
defendant.  On  November  22, 1943,  an  agreement  was 
made  betw^een  the  plaintiff,  its  secured  creditors  and 
the  reorganization  committee  wherein  a  modus  of 
revesting  was  set  up.  Among  other  things,  the  plain- 


"^See  in  re  Denver  &  R.  G.  W.  R.  Co.  10  Cir.  150 
Fed.  2d  28  and  R.  F.  C.  v.  D.  &  R.  G.  R.  Co.  328 
U.  S.  495,  where  similar  holdings  upon  similar  con- 
tentions were  made. 
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tiff  agreed  therein  to  transfer  all  of  its  stock  in 
the  debtor  to  the  reorganization  committee.  This 
agreement  was  approved  by  this  Court,  in  December, 
1943.  The  transfer  of  the  stock  was  not  actually 
made  until  April,  1944,  because  of  an  unsuccessful 
litigative2  attempt  to  prevent  the  same.  During  the 
period  of  years  in  w^iich  the  plaintiff  was  the  owner 
of  all  the  outstanding  stock  of  the  debtor,  plaintiff' 
had  followed  the  practice  of  tiling  consolidated  or 
affiliated  income  tax  returns,  in  which  it  had  re- 
ported the  earnings  of  the  debtor  as  well  as  other 
affiliated  companies,  which  the  plaintiff  wholly  or 
partly  owned.  The  amount  of  taxes  paid  by  the 
plaintiff  pursuant  to  such  returns  was  allocated 
among  the  various  subsidiary  companies  having  tax- 
able income  in  proportion  to  the  amount  of  such 
taxable  income.  The  practice  of  filing  the  consoli- 
dated returns  continued  throughout  the  reorganiza- 
tion period.  The  returns,  during  the  reorganization 
period,  were  prepared  by  the  employees  of  the 
debtor  and  signed  by  the  president  of  the  plaintiff 
corporation,  although  they  were  never  submitted  to 
its  board  of  directors  for  approval  or  consideration. 
"During  the  year  1942,  the  debtor  made  substan- 
tial net  earnings.  Neither  plaintiff,  nor  any  of  its 
other  subsidiary  companies,  had  any  earnings  dur- 
ing 1942.  A  consolidated  return  was  tiled  for  the 
year  1942  in  which  the  tax  liability,  due  to  the  earn- 
ings of  the  debtor,  was  $4,144,828.  Later  in  1943, 
after  the  filing  of  the  1942  return  and  j)aym('iit  of 


"2Bryant  v.  Western  Pac.  R.  Corp.  35  A.  2d  909 
(Del.  Ch.  Feb.  10,  1944). 
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the  tax,  the  tax  attorneys  for  defendant  'discovered' 
Section  123  of  the  Revenue  Act  of  1942  (26  USC 
23(g)4).3  They  proposed  what  they  denoted  a 
'paradoxical'  theory,  by  which  the  worthk^SwSness  of 
the  plaintiff's  stock  (which  had  cost  the  plaintiff 
some  $75,000,000)  in  the  operating  railroad  com- 
])any  (debtor),  might  be  availed  of  as  an  offset  to 
the  operating  income  of  the  debtor  and  thus  result 
in  a  net  loss  and  no  tax  obligation.  Further,  their 
theory  was  that  part  of  this  $75,000,000  loss  in  1943, 
could  be  'carried  back'  to  1942  (sec.  122(b)(1)  of 
the  Internal  Revenue  Code)  and  part  could  be 
'carried  over'  to  1944  (Sec.  122(b)(2)  of  the  In- 
ternal Revenue  Code). 

"Thereupon  a  claim  for  refund  of  the  amount  of 
tax  paid  for  1942  was  filed  in  the  name  of  the  plain- 
tiff. Operations  of  the  debtor  during  1943  and  up 
to  April  30,  1944,  were  increasingly  profitable  and, 
except  for  the  offset  of  the  capital  stock  loss  of  the 
plaintiff  itself,  would  have  called  for  the  payment 
of  some  $17,000,000  in  income  taxes.  So  the  tax 
attorneys  caused  the  filing  of  consolidated  tax  re- 
turns for  1943  and  for  the  forepart  of  1944  in  the 
name  of  plaintiff,  in  which  sufficient  portions  of  the 
$75,000,000  stock  loss  were  used  as  offsets  against 
the  operating  accounts  for  these  years,  so  as  to  show 


"•^' Stock  in  affiliated  corporation.  For  the  pur- 
poses of  paragrai)h  (2)  stock  in  a  corporation 
affiliated  with  the  taxpayer  shall  not  be  deemed  a 
cmutal  asset.'  (Subsecti(')n  4  of  Sec.  23g.)  By  this 
subsection,  losses  resulting  from  worthlessness  of 
stock  of  an  afBliated  became  operating  losses  in- 
stead of  capital  losses  as  theretofore. 
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no  net  income.  The  validity  of  the  offsets  was  ques- 
tioned by  the  Commissioner  of  Internal  Revenue 
and  conferences  were  had  between  the  tax  counsel 
for  the  defendant  and  the  Commissioner.  As  a  re- 
sult, a  tax  settlement  was  made  with  the  Connnis- 
sioner  whereby,  in  consideration  of  the  withdrawal 
of  the  claim  for  refund,  the  Commissioner  accepted 
and  approved  the  returns.  The  nature  and  basis  of 
this  compromise  settlement  will  be  hereafter  more 
fully  discussed. 

''Subsequent  to  the  filing-  of  the  claim  for  refund 
of  the  1942  tax  paid,  and  the  filing  of  the  consoli- 
dated tax  returns  for  1943  and  part  of  1944,  and 
after  negotiations  for  the  settlement  of  the  entire 
tpx  issue  with  the  Commissioner  of  Interna]  Eev- 
enue  had  started,  the  plaintiff,  on  October  10,  1946, 
filed  its  bill  of  complaint  in  equity  herein.  In  sub- 
stance the  bill  of  complaint  recited  the  filing  of  the 
claim  for  refund,  the  commencement  of  the  negotia- 
tions for  the  approval  of  the  consolidated  returns 
and  prayed  that  the  Court  settle  the  proprietary 
rights  of  the  plaintiff  and  the  defendant  in  the  tax 
saving  involved.  It  was  further  prayed  that  funds 
equivalent  to  the  tax  savings  be  placed  in  the  cus- 
tody of  the  court  for  proper  and  equitable  distribu- 
tion.4 

''On  April  7,  1947,  the  Court  permitted  the  filing 
of  a  complaint  in  intervention  on  behalf  of  certain 


''^The  debtor  had  on  two  se]:)arate  occasions  set 
aside  reserve  funds  for  the  payment  of  the  taxes, 
to  yu'otect  against  the  contingency  of  adverse  rnling 
b^^  Commission  or  Court. 
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stockholders  of  the  plaintiff  who  wished  to  join  in 
the  demand  of  the  plaintiff  and  in  its  prayer  for 
relief  against  the  defendant.  The  settlement  and 
agreement  with  the  Commissioner,  by  which  the 
claim  for  refund  was  withdrawn  and  the  consoli- 
dated returns  for  the  years  1942,  1943  and  part  of 
1944  were  accepted  and  approved,  was  consummated 
on  August  14,  1947. 

*'0n  December  17,  1947,  plaintiff  filed  a  supj^le- 
mental  bill  of  comjjlaint,  wherein  the  consummation 
of  the  settlement  and  compromise  was  set  forth.  It 
was  there  further  alleged  that  the  defendant  through 
its  officers  and  attorneys  had  controlled  the  board 
of  directors  of  the  plaintiff  corporation  and  that 
by  reason  of  such  control  ]jlaintiff  was  caused  to 
file  the  consolidated  return  for  the  benefit  of  the 
defendant.  Throughout  the  proceedings  and  in  the 
trial,  this  has  been  referred  to  as  'duality  of  con- 
trol.' 

"In  the  supplementary  complaint,  the  plaintiff 
prayed  that  the  Court,  in  equity,  enter  a  decree 
allocating  and  directing  the  payment  of  the  abated 
taxes,  amounting  to  some  $17,000,000,  to  the  plaintiff 
by  way  of  mitigation  of  its  losses  in  its  subsidiary. 

"After  many  preliminary  motions  were  made  and 
disposed  of,  and  after  the  filing  of  answers  b}'  the 
defendant  and  after  pre-trial  conferences,  the  cause 
finally  came  on  for  trial. 

"The  trial  itself  consumed  13  days;  the  proceed- 
ings are  set  forth  in  1700  pages  of  transcri])t;  14 
witnesses  testified  and  164  exhibits,  with  various 
subdivisions,  were  introduced  in  evidence. 
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*'A  number  of  special  defenses  were  pleaded  and 
testimony  and  exhibits  offered  at  the  trial  in  sup- 
port thereof. 

''But  I  am  of  the  opinion,  in  view  of  the  fact  that 
the  cause  is  concededly  of  equitable  cognizance,  that 
decision  must  depend  upon  the  essential  righteous- 
ness of  ])Iaintiif 's  claim  as  an  equitable  demand. 

''Discussion 
"The  income  tax  picture  presented  is  bizarre  in- 
deed. It  is  'paradoxical,'  as  the  defendant's  tax 
attorneys  put  it.^  The  Western  Pacific  Railroad 
Company,  tlic  operating  company,  profitably  con- 
ducted its  railroad  facilities  in  reorganization  dur- 
in.ir  1942,  3943  and  the  fore])art  of  1944.  Its  own 
profit  and  loss  records  showed  the  debtor  to  be  ac- 
countable to  the  United  States  in  the  sum  of  $21,- 
346,567  income  taxes  for  the  years  1942,  1943  and 
the  first  four  months  of  1944.  During  this  same 
period  of  time  the  plaintiff  was  still  the  legal  owner 
of  all  the  capital  stock  of  the  debtor,  an  ownershi]) 
which  had  been  declared  by  both  the  Interstate 
Commerce    Commission    and    the    Reorganization 


"^In  a  letter  dated  May  20,  1943  (plff.  Ex.  50), 
addressed  to  Curry,  Vice  President  of  defendant 
company,  tax  counsel  Polk  set  forth  his  idea  of 
using  the  plaintiff's  stock  loss  in  the  debtor  to  offset 
debtor's  profits,  saying:  'This  is  commented  upon 
rather  than  suggested,  since  it  is  paradoxical  tn 
compute  a  loss  u])on  th(^  operating  company's  stock 
which,  through  the  mechanics  of  consolidnted  re- 
turn re])orting,  could  he  used  to  nullify  the  verv 
income  of  the  affiliate  whose  stock  had  become 
vrorthless.'  (Interlineation  supplied.) 
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Court  to  be  valueless.  But  tlie  tax  attorneys  for  the 
defendant  conceived  a  'paradoxical'  plan.  They  de- 
cided that  they  would  file,  pursuant  to  Section  141 
of  the  Internal  Revenue  Code  and  the  Treasuiy 
Regulations  issued  therc^underf'  affiliatc^d  or  consoli- 
dated returns  on  behalf  of  the  ])arent  company  and 
its  subsidiaries  and  in  them  set  u])  the  plaintiff's 
stock  loss  (i.e.,  its  ownership  in  the  debtor)  as  an 
income  tax  deduction  against  the  oj)erating  profits. 
Ostensibly  they  found  their  authority  for  so  doing 
in  Section  123  of  the  Revenue  Act  of  1942  (26  USC 
Sec.  23(g) 4).'  Thus,  ])art  of  the  ]<^st  $75,000,000 
stockholding  of  the  plaintiff  in  the  debtor  was  ap- 
plied as  an  offset  to  operating  profits  duiing  each 
of  the  three  years  in  question  to  the  end  that  no 
l)art  of  the  $21,346,567  tax  would  be  paid. 

"This  was  more  than  mere  tax  'saving';  it 
amounted  to  a  complete  tax  'escape.'  But  the  debtor 
had  already  paid  $4,144,828  income  taxes  for  the 
fiscal  year  1942  and  it  had  filed  a  claim  for  refund 
of  such  taxes  upon  the  ground  that  it  owed  no  taxes 
for  1942  if,  on  the  theory  of  'caiTy-back,'  part  of 
the  $75,000,000  stock  loss  was  a  proper  deduction. 
So  in  order  to  make  the  far  larger  saving  or  'escape' 
offered  for  the  three  years  in  question,  the  claim 
for  refund  was  waived  and  the  Commissioner  then 


"^Sec.  141  Internal  Rev.  Code  permits  the  filing 
of  a  consolidated  return  by  affiliated  corporations. 
Regulations  104  and  110  contain  detailed  rc^nuire- 


ments  for  such  filing. 


"^See  footnote  #  3. 
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accepted  the  returns  for  1942-1943  and  the  fore  part 
of  1944.  The  effect  of  this  was  that  the  debtor  paid 
$4,144,828  taxes  to  the  United  States  in  order  to 
escape  the  $21,346,567  previously  mentioned,  or  a 
net  saving  or  'escape'  of  $17,201,739.  To  all  of  this 
the  Commissioner  agreed.  It  was  stated  to  be  a 
compromise  because  of  some  question  as  to  the  date 
of  definite  aseei'tainment  of  the  stock  loss.  The 
Commissioner  apparently  agreed  that,  under  the 
1942  amendment  (Sec.  23(g) 4),  it  was  proper  to 
offset  the  capital  stock  loss  against  the  net  operating 
gain,  and  the  taxpayer  paid  $4,144,828  to  resolve 
some  alleged  uncertainty  as  to  the  date  of  ascer- 
tainment of  the  stock  loss.^ 

"How  the  amendment  to  the  statute.  Sec.  23(g) 4), 
could  have  been  availed  of  by  the  debtor  is,  mildly 
stated,  puzzling,  if  not  downright  amazing.  Its  ap- 
plication in  an  orthodox  case  is  understandable.  The 
theory  of  deducting  a  loss  in  an  economic  aggrega- 
tion of  affiliated  corporations,  where  one  unit  gains 
and  the  other  unit  loses,  has  been  recognized  and 
approved  by  ( 'ongress  and  the  Courts. 

"Prior  to  the  Revenue  Act  of  1938,  losses  result- 
ing from  the  worthlessness  of  stocks  and  bonds  were 
deductible  from  ordinary  income  and  were  not  sub- 
ject to  the  so-called  capital-loss  limitations.  These 


"^It  is  not  at  all  clear  to  the  Court  how  the  al- 
leged uncertainty  as  to  the  date  of  ascertainment  of 
the  stock  l(^ss  (*ould  have  lieen  a  true  factor  afiecti^iLr 
the  tax  settlement  inasmuch  as  any  such  iincer- 
taint}^  would,  if  it  existed,  as  well  apply  v/ith  respect 
to  the  1943  and  1944  returns." 
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limitations,  that  is  that  a  capital  loss  could  only 
offset  a  capital  gain,  had  ap])lied  only  to  sales  and 
exchanges,  with  the  result  that  it  was  more  ad- 
vantageous to  allow  stocks,  that  might  become 
worthless,  to  become  worthless  rather  than  to  sell 
them.  By  the  1938  Act  losses  sustained  by  reason  of 
the  woiihlessness  of  securities  were  treated  as  if  they 
resulted  from  the  sale  or  exchange  of  capital  assets 
and  thus  were  subject  to  the  limitations  applying  to 
deductions  in  the  form  of  capital  losses,  26  USC 
23(g)4,  which  was  Section  123  of  the  Revenue  Act 
of  1942,  accorded  losses  on  worthless  stock;;  held 
l>y  a  taxpayer  in  affiliated  corporations  tlie  same 
treatment  accorded  losses  from  all  wortliless  scciiri- 
ti<^s  prior  to  the  Revenue  Act  of  1938.'' 

Third:  As  the  result  of  the  various  steps  outlined 
in  the  foregoing  quoted  part  of  the  opinion  of  the 
District  Court,  which  was  formally  adopted  by  the 
District  Court  as  its  Findings  of  Fact,  a  net  fund 
amounting  to  $17,201,739  is  in  the  possession  of  the 
Western  Pacific  Railroad  Company,  having  been 
transferred  to  it  by  Thomas  M.  Schumacher  and 
Sidney  Ehrman,  Trustees,  subject  to  an  Assumption 
Agreement  whereby  it  assumed: 

"Generally  any  and  all  liabilities  and  obligations 
with  respect  to  claims  of  any  character  whether 
heretofore  or  hereafter  asserted  arising  out  of  the 
i)ossession,  use  or  operation  of  the  debtor's  prop- 
erty bv  the  said  Trustees,  or  their  conduct  of  the 
debtor's  business." 

Fourth:  The  Plan  of  Reorganization  of  the  debtor 
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referred  to  in  the  oi)inion  quoted  above  was  cer- 
tified to  the  District  Court  by  the  Interstate  Com- 
merce Commission  June  21,  1939,  and  was  approved 
by  the  District  Court  August  15,  1940,  at  a  time 
when  a  loss  i-esulting  from  the  worthlessness  of 
securities  owned  by  a  holding  corporation,  in  which 
category  petitioner  Western  Pacific  Railroad  Cor- 
poration belongs,  could  be  offset  only  against  capital 
gains  occurring  in  the  same  tax  period,  but  on  Oc- 
tober 21,  1942,  Congress  inserted  in  the  following 
provision  of  the  Internal  Revenue  Code  forming 
part  of  Section  23  the  paragraph  thereof  numbered 

(g)(4): 

"Deductions  from  gross  income.  In  computing  net 
income  there  shall  be  allowed  as  deductions: 

<i  *     *     * 

''(g)(2)  Securities  becoming  worthless.  If  any 
securities  (as  defined  in  paragraph  (3)  of  this  sub- 
section) become  worthless  during  the  taxable  year 
and  are  capital  assets,  the  loss  resulting  therefrom 
shall,  for  the  purposes  of  this  chapter,  be  considered 
as  a  loss  from  the  sale  or  exchange  on  the  last  day 
of  such  taxable  year  of  capital  assets. 

"(4)  Stock  in  affiliated  corporations.  For  the 
purpose  of  paragraph  (2)  stock  in  a  corporation 
affiliated  with  the  taxpayer  shall  not  be  deemed  a 
capital  asset.  For  the  purpose  of  this  paragraph  a 
corporation  shall  be  deemed  affiliated  only  if: 

"  (A)  At  least  95  per  centum  of  each  class  of  its 
stock  is  owned  directly  by  the  taxpayer;  and  *  *  '■'' 
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Fifth:  The  enactment  of  the  foregoing  Section 
23(g)  (2)  (4)  on  October  21,  1942,  authorizing  res- 
toration out  of  consolidated  taxable  income  of  the 
lost  capital  of  the  parent  invested  in  the  securities 
of  a  subsidiary  could  not  have  been  reasonably  an- 
ticipated or  foreseen  by  the  Interstate  Commerce 
Commission  on  June  21,  1939,  when  it  certified  the 
Plan  of  Reorganization  to  this  Court,  and  on  Oc- 
tober 10,  1946,  the  plaintiffs  Western  Pacific  Rail- 
road Corporation  filed  in  this  Court  the  suit 
hereinbefore  referred  to  (in  which  suit  at  a  sub- 
sequent stage  Alexis  I.  du  Pont  Bayard  was  added 
as  an  additional  jilaintiff)  against  Western  Pacific 
Railroad  Company,  the  debtor  in  the  Bankruptcy 
proceedings  26591-S  and  the  obligor  under  tlie  As- 
sumption Agreement  hereinbefore  mentioned,  and 
also  against  the  additional  parties  named  in  the 
sub  jointed  footnote  as  defendants,*  praying  an  ac- 
counting by  the  reorganized  Western  Pacific  Rail- 
road Company  in  respect  of  the  use  under  federal 
consolidated  income  and  excess  profits  tax  returns 
of  the  plaintiffs'  tax  credit  in  the  aniount  necessary 
to  effect  a  relinquishment  of  its  taxable  income  up 
to  $17,201,739  under  Section  23(g)(2)  and  (4)  set 
out  above.  The  subsequent  history  of  this  accounting 
proceeding  and  the  antecedent  history  of  Section 
77  proceeding  for  the  reorganization  of  the  debtor 


*The  Sacramento  Northern  Railway,  Tidewater 
Southern  Railway,  Deep  Creek  Railroad  Company, 
The  Western  Realty  Company,  The  Standard 
Realty  and  Development  Company,  and  Delta 
Finance  Company,  ].itd. 
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Railroad  Company  are  within  the  judicial  knowl- 
edge of  this  Court,  as  revealed  by  the  official  reports 
in  chronological  order  cited  below.* 

Sixth :  Under  the  Internal  Revenue  Code  and  the 
Regulations  of  the  Treasury  of  the  United  States 
thereunder,  the  plaintiff  Western  Pacific  Railroad 
Corporation  was  free  to  join  or  refuse  to  join  in 
consolidated  returns  as  it  saw  fit,  and  was  under 
no  statutory  duty  to  file  consolidated  returns  and 
was  free  to  make  its  own  decision  whether  to  file 
or  not  to  file  on  the  basis  of  its  own  interests.**  But 
the  Court  of  Appeals  held  (Judge  Fee  dissentinj^) 
in  response  to  re])eated  assertions  of  the  defendant 
Railroad  Company  that  it  had  not  paid  its  pre- 
reorganization  debts  and  that  the  plaintiff  Western 
Pacific  Railroad  Corporation  was  under  an  equit- 


"Westeni  Pacific  RrJlroad  rom])anv  Reorganiza- 
tion, 230  I.C.C.  61;  233  I.C.C.  409;  in  re  Western 
Pacific  Railroad  Company,  No.  26591-S,  34  F.  Supp. 
493;  Western  Pacific  Railroad  Company  vs.  Re- 
construction Finance  Corporation,  et  al.,  and  four 
other  cases,  No.  9712,  124  Fed.  2d  136  (1941); 
Ecker  and  others  vs.  Western  Pacific  Railroad 
Corporation,  et  al.,  318  U.  S.  418  (1943);  Western 
Pacific  Railroad  Corporation  vs.  Western  Pacific 
Railwav  Company,  et  ah.  No.  26508,  85  F.  Su]>i). 
869  (1949) ;  Westei-n  Pacific  Railroad  Corporation, 
et  al.,  V.  Western  Pacific  Railroad  '  'ompanv,  et  al., 
197  Fed.  2d  994  (1951);  Western  Pacific  Railrojid 
Cornoration.  et  al.,  v.  Western  Pacific  Rnilrond 
Company,  et  al.,  345  U.  S.  247  (1953) ;  and  after 
remand  205  Fed.  2d  374,  206  Fed.  2d  495. 


**Treasury  Regulation  109,  Sec.  23— 16a  and  lln 
— Duke  Power  Companv  v.  Commission,  44  Fed.  2d 
543,  545  (4  Circuit). 
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able  duty  as  fiduciaiy  to  join  in  consolidated  re- 
turns and  thereby  donate  its  tax  credit  and  the 
avails  thereof  to  the  reorganized  defendant  Rail- 
road Company  because  its  creditors  had  not  been 
fully  paid.  The  following  is  from  the  prevailing 
opinion  written  by  Judge  Bj^'ne: 

"The  Corporation  was  the  sole  owner  of  the  sub- 
sidiaiy's  (the  debtor's)  capital  stock.  As  such  it 
was  under  a  duty  to  deal  fairly  with  the  subsidiary, 
having  full  regard  for  the  interests  of  the  creditors 
and  holders  of  other  securities.  Consolidated  Rock 
Products  Co.  V.  Du  Bois  (312  U.  S.  510).  It  owed 
a  duty  not  to  require  the  subsidiary  to  forego  a 
legitimate  tax  saving  and  could  not  bargain  to  per- 
form its  duty.  *  *  *  If  Corporation  had  required 
tribute  as  a  condition  of  its  co-operation  then  it 
would  have  been  acting  with  less  than  the  required 
standard  of  fairness  to  the  subsidiary's  creditors." 

The  plaintiffs  are  bound  by  and  accept  this  de- 
termination of  the  Court  of  Appeals,  and  their 
purpose  and  objective  in  filing  this  successoral  com- 
plaint is  to  provide  the  essential  machinery  or  me- 
dium for  implementing  it  and  requiring  the 
reorganized  Western  Pacific  Railroad  Company,  as 
in  duty  bound  under  its  Assumption  Agreement  as 
the  trustee-custodian  of  the  fund  also  to  accept  it 
and  to  carry  it  into  effect. 

Seventh:  The  doctrine  of  Consolidated  Rock 
Products  Company  vs.  Du  Bois  (812  IJ.  S.  510)  is 
that  junior  interests  in  a  bankruptcy  or  equity  ad- 
ministration proceeding  cannot  be  given  any  part 
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or  securities  representing  any  part  of  the  debtor's 
estate  unless  and  until  full  compensatory  treatment 
is  given  for  the  entire  bundle  of  rights  which  the 
senior  creditors  surrender.  In  the  proceeding 
26591-S,  the  Plan  of  Reorganization  approved  by 
this  Court  and  by  the  Supreme  Court  of  the  United 
States  allotted  to  the  senior  creditors,  in  full  satis- 
faction of  their  claims,  securities  representing  in 
the  determination  of  the  Interstate  Commerce  Com- 
mission and  of  the  Court  the  full  value  of  their 
claims  without  resorting  to  an  excess  value  of  the 
senior  liens  which  they  surrendered ;  and  thereupon 
gave  a  residue  valued  at  $5,964,296  to  creditors  se- 
cured by  liens  wholly  subordinate  to  the  liens  held 
by  the  senior  creditors.  It  is  accordingly  I'es  adjudi- 
cata  in  the  proceeding  26591-S  that  any  fiduciary 
duty  of  the  plaintiffs  Western  Pacific  Railroad  Cor- 
poration to  donate  its  special  tax  credit,  or  taxes 
remitted  there  against,  under  Section  23(g)  (2)  (4) 
is  one  to  be  exercised  for  the  exclusive  benefit  of  the 
creditors  of  the  debtor  Western  Pacific  Railroad 
Com]:>any  left  unprovided  for  or  inadequateh^  pro- 
vided for  under  the  Plan  of  Reorganization  ap- 
proved by  the  Supreme  Court  of  the  United  States 
in  Ecker  vs.  Western  Pacific  Railroad  Corporation, 
318  U.  S.  448. 

Eighth :  In  the  exercise  of  its  jurisdiction  in  the 
proceedings  26591-S,  the  Interstate  Commerce  Com- 
mission determined  the  amount  of  the  indebtedness 
of  the  debtor  as  of  Januaiy  1,  1939,  for  which  full 
compensatory  treatment  was  not  accorded  under  the 
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Plan  of  Reorganization  to  be  $13,914,530,  of  which 
$6,249,750  Avas  due  and  owing  to  the  A.  C.  James 
Company;  $7,609,370  was  duo  and  owing  to  the 
])laintift"  Western  Pacific  Railroad  Coi'i)ovation,  and 
$60,410  was  due  and  owin.g  to  Western  Realty  Com- 
l)any.  The  claim  of  the  A.  C.  James  Company  was 
liquidated  in  part  out  of  collateral  |)1  edged  by  the 
debtor  (junior  lien  bonds  of  the  debtor  or  new  se- 
curities issued  thereagainst  and  substituted  there- 
for) and  the  unliquidated  balance  as  shown  by  an 
exhibit  introduced  by  the  defendant  Railrcmd  Com- 
])any  in  said  action  ''No.  26508  Civil"  is  $3,495,000 
but  is  subject  to  adjustment  bringing  it  up  to 
$3,683,175.*  In  addition  to  the  creditor  claims  so 
determined  and  allowed  by  the  Interstate  Com- 
merce Commission  the  claim  of  jjlaintiff  Western 
Pacific  Railroad  Corporation  as  owner  of  all  of  the 
debtor's  preferred  stock  was  allowed  in  the  amount 
in  excess  of  $40,000,000.** 


*In  the  exhibit  introduced  by  the  defendant  Rail- 
road Company  to  establish  the  deficiency  of  the  A.  C. 
James  Company,  it  was  charged  with  37,635  shares 
of  new  common  stock  at  $62  instead  of  its  true  cur- 
rency value  of  $57  as  fixed  by  the  treatment  ac- 
corded the  senior  lien  crc^ditors — exhibit  (defend- 
ant's) Xo.  33,  record  ])age  2022. 


**A  secured  claim  of  Railroad  Credit  Corporation 
was  fully  liquidated  by  the  use  of  common  stock 
])ledged  at  $62  per  share  and  certain  Accommodation 
Collatei'al  su])])lied  by  Western  Pacific  Railroad 
Cor]>oration,  the  unused  balance  of  which  Accommo- 
dation Collateral  was  restored  to  Western  Pacific 
Railroad  Corporation  under  a  decree  of  the  '  hanc- 
ery  Court  of  the  State  of  Maryland. 
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Ninth:  As  hereinbefore  alleged  the  plaintiffs  are 
filing  this  complaint  as  an  independent  or  suc- 
eessoral  action  in  eqnity  to  provide  an  essential 
machinery  or  medium  for  implementing  the  decree 
or  nndgment  in  said  action  "No.  26508  Civil"  and 
for  an  administration  of  the  trust  arising  there- 
under or  in  consequence  thereof  and  as  a  civil  action 
in  equity  between  citizens  of  different  states,  viz., 
the  plaintiffs  AVestern  Pacific  Railroad  Corporation 
and  Alexis  I.  Du  Pont  Bayard,  Receiver,  both  being 
citizens  and  residents  of  the  State  of  Delaware  and 
Western  Pacific  Railroad  Company,  a  corporation, 
organized  and  existing  under  the  laws  of  the  State 
of  California,  as  a  defendant,  wherein  the  amount 
in  controversy  greatly  exceeds  $5,000.00. 

Tenth:  James  Foundation  of  New  York,  Inc., 
successor  to  the  creditor  position  of  A.  C.  James 
Company,  is  a  corporation  of  the  State  of  New 
York;  and  Western  Realty  Company  is  a  corpora- 
tion of  the  State  of  Colorado,  and  each  beinj^;  an 
unsatisfied  creditor  of  the  debtor,  and  as  sucli  a 
beneficiary  of  the  trust  created  as  hereinbefore 
alleged,  is  an  interested  but  not  an  indispensible 
party  to  this  proceeding,  and  being  such  both  also 
have  been  named  as  parties  defendant  herein. 

Eleventh :  The  reason  why  this  complaint  was  not 
filed  at  a  earlier  date  is  that  the  status  of  the  $17,- 
201,739  fund  in  the  custodj^  of  the  reorganized 
Western  Pacific  Railroad  Company,  defendant 
herein,  was  not  finally  esta])lished  until  the  d-^nial 
of  the  second  petition  for  certiorari  at  the  present 
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term  of  the  United  States  Supreme  Court  in  said 
action  in  this  Court  entitled,  "Western  Pacific  Rail- 
road Corporation,  et  al.,  vs.  Westei'n  Pacific  Rr.  Co., 
etal.,  No.  26508-Civil." 

Twelfth :  Wliile  said  second  jjetition  for  certiorari 
was  pending  in  the  United  States  Supreme  Court 
on  application  for  rehearing,  the  plaintiff  receiver 
wrote  the  President  of  the  defendant  Railroad 
Company  as  follows: 

''If  the  Supreme  Court  denies  our  ])ending  ]ieti- 
tion  for  a  rehearing  of  the  application  for  certiorari 
and  establishes  the  position  taken  by  your  counsel 
throughout  the  litigation  that  the  $17,000,000  fund 
in  your  custody  is  a  trust  fund  for  the  satisfaction 
of  the  unpaid  creditors  of  your  company  (pre- 
reorganization)  it  is  our  purpose  to  apply  to  the 
Bankruptcy  Court  for  a  proper  application  of  the 
fund  to  that  purpose.  I  am  writing  this  in  advance 
to  put  you  and  your  directors  on  notice  of  our  posi- 
tion." 

No  reply  to  or  acknowledgment  of  said  communi- 
cation has  been  received  by  the  plaintiffs  but  they 
are  informed  and  allege  that  the  defendant  Railroad 
Company  proposes  to  divert  the  fund  to  purposes 
other  than  the  j^ayment  and  satisfaction  of  claims 
of  ])artially  paid  and  wholly  unpaid  (pre-reorgani- 
zation)  creditors  of  the  defendant  Railroad  Com- 
pany and  to  utilize  it  for  the  enrichment  of  the 
creditors,  and  successors  in  interest  of  creditors  that 
received  full  compensatory  treatment  under  the 
Plan  of  Reorganization. 
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Wherefore,  the  plaintiffs  pray : 

(1)  That  this  Court  make  cognizance  of  this 
cause  and  grant  unto  them  a  writ  of  subpoena  of  the 
United  States  directed  to  Western  Pacific  Railroad 
Company,  James  Foundation  of  New  York,  Inc., 
and  Western  Realty  Company,  named  as  defendants 
herein,  service  upon  the  two  defendants  last  named 
to  be  made  by  the  Marshal  of  the  District  wherein 
personal  service  may  be  effected; 

(2)  That  this  Court  grant  unto  the  plaintiff  a 
judgment  or  decretal  order  adjudging  that  the  fund 
of  $17,201,739  in  the  possession  of  the  reorganized 
Western  Pacific  Railroad  Company  is  held  by  it 
subject  to  the  Assumption  Agreement  executed  by 
it  pursuant  to  the  order  and  decree  of  this  Court 
in  the  proceeding  2659 1-S*  in  the  order  of  their 
respective  priorities  and  for  the  interests  junior 
thereto  as  heretofore  determined  by  the  Interstate 
Commerce  Commission ; 

(3)  That  this  Court  enter  a  preliminary  order 
placing  said  fund  of  $17,201,739  in  judicial  custody 
and  requiring  and  directing  the  defendant  Western 
Pacific  Railroad  Company  to  hold  said  fund  subject 
to  the  further  order  or  orders  of  this  Court  which 
may  include  an  order  or  orders  providing  therefrom 
currently  for  the  expenses  of  the  plaintiffs  and  their 
attorney  and  counsel  in  resisting  the  threatened  con- 
version thereof ;  and 


*[and  is  held  by  it  in  trust  for  the  benefit  of  the 
unpaid  and  unsatisfied  creditors  of  the  debtor  in 
said  proceedings  26591-S.]  (Interlineated  April  29, 
1954.) 
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(4)  That  the  plaintiffs  may  have  such  further 
relief  by  way  of  declaratory  judgment  or  decree  of 
injunction,  temporary  o]'  permanent,  or  both,  or 
otherwise  as  to  the  Court  may  seem  meet. 

Dated  April  21,  1954. 

WP]STERN  PACIFIC  RAILROAD  CORPORA- 
TION and  ALEXIS  I.  DU  PONT  BAYARD, 
RECEIVER, 

Plaintiffs ; 

By  LEROY  R.  GOODRICH, 
Their  Attorney. 

FRANK  C.  NICODEMUS,  JR., 

WILLIAM  MARVEL, 

Counsel. 

[Endorsed]  :    Filed  May  13,  1954. 


[Title  of  District  Court  and  Cause.] 

PETITIONER'S  POINTS  AND  AUTHORITIES 
IN  SUPPORT  OF  ITS  PETITION  FOR  AN 
ORDER  TO  SHOW  CAUSE 

I. 

A  violation  of  the  injunctive  ])rovisions  of  the 
Final  Order  of  this  Court  in  the  above-(Mititled 
proceeding  by  filing  suit  against  petitioner  on  a 
claim  that  was  released  and  discharged  is  ])ui)ish- 
able  as  a  contempt  of  coui't. 
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(Order  of  Judge  St.  Sure  in  these  proceed- 
ings dated  March  19,  1947,  holding  The  West- 
ern Pacific  Railroad  Corporation  to  be  in  con- 
tempt, copy  of  which  is  attached  hereto  as  Ex- 
hibit T.) 

In  re  Mustin  (1908), 

165  Fed.  506. 
In  re  Bunnell  (1937), 

19  F.  Supp.  861. 

See  also: 

United  States  v.  United  Mineworkers  (1947), 
330  U.  S.  258  (John  L.  Lewis  contempt 
case). 

11. 
It  was  the  pui'])ose  of  the  above-entitled  reorgani- 
zation proceeding  to  put  at  rest  claims  against  tlK^ 
debtor  and  tlie  reorganized  com])any  such  as  the 
plaintiffs  iii  said  action  #  33514  now  seek  to  assert. 
Western  Pacific  R.  Corp.  v.  Western  Pacific 
R.  Co.  (1949),  85  F.  Supp.  868,  874,  875: 

u*  *  *  ij^^,  philosophy  underlying  Section  77  of 
the  Bankruptcy  Act  stands  as  a  barrier  against  the 
equitable  validity  of  plaintiff's  claim  in  this  cause. 
Rehabilitation  of  a  debtor  by  readjusting  its  finan- 
cial structure  in  the  interest  of  the  debtor,  its  credi- 
tors and  the  public,  in  a  fair  and  equitable  plan  of 
reorganization,  is  the  essential  purpose  of  Section 
77.  If  a  debtor  in  fact  has  an  equity,  it  is  and  should 
be  recognized.  If  not,  it  is  disregarded.  Above  all, 
Section  77  was  devised  to  ]:)rovide  in  the  public  in- 
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terest  both  a  speedy  and  efficient  means  of  resusci- 
tating, among  others,  sick  and  ailing  railroads. 

"(Citations.) 

"When  it  was  finally  determined,  after  running 
the  full  gamut  of  court  and  administrative  pro- 
cedure, in  the  reorganization  of  the  Western  Pacific 
Railroad  Company,  that  the  plaintiff's  interest  was 
Avorthless,  nothing  short  of  some  extraordinary 
cause  justifying  reopening  the  reorganization  pro- 
ceeding could  effect  a  change.  To  make  any  award 
in  this  cause,  under  the  assumed  authority  of  equity 
principles,  w^ould  be  in  effect  to  modify  the  ad- 
ministrative and  judicial  judgments  in  the  reor- 
ganization i^roceeding.  Such  a  procedure  would  be 
an  indirect  nullification  of  the  purpose  of  tlie  re- 
organization statute,  in  the  guise  of  an  afterthought 
allegedly  of  equitable  persuasion." 

Respectfully  submitted, 

/s/  ALLAN  P.  MATTHEW, 

/s/  JAMES  D.  ADAMS, 

/s/  BURNHAM  ENERSEN, 

/s/  ROBERT  L.  LIPMAN, 
Attorneys  for  The  Western  Pacific  Railroad  Com- 
pany. 

McCUTCHEN,    THOMAS,    MATTHEW,    GRIF- 
FITHS &  GREENE, 

Of  ('ounsel. 
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EXHIBIT  No.  1 

In  the  District  Court  of  the  United  States,  for  the 
Noiihern  District  of  California,  Southern  Di- 
vision 

No.  26591-S 

In  the  Matter  of: 
THE  WESTERN  PACIFIC  RAILROAD  COM- 
PANY, 

Debtor. 

ORDER  ADJUDGING  THE  WESTERN 
PACIFIC  RAILROAD  CORPORATION 
GUILTY  OF  CONTEMPT  OF  THE  FINAL 
ORDER  OF  THIS  COURT  HEREIN 

The  ])etition  of  The  Western  Pacific  Raih'oad 
Company,  the  Debtor  herein,  now  discharged,  for 
an  order  adjudging  The  Western  Pacific  Railroad 
Corporation  guilty  of  contempt  of  the  Final  Order 
of  this  Court  dated  March  28,  1946,  in  the  above- 
entitled  proceeding,  came  on  regularly  for  hearing 
and  was  heard  by  the  Court  on  June  11,  1954,  pur- 
suant to  the  Order  to  Show  Cause  issued  thereon, 
and  briefs  having  been  filed  as  permitted  b}^  the 
Court,  the  matter  has  been  submitted  to  the  Court 
for  decision. 

The  Court,  being  fully  advised,  finds: 
(a)     That   The  Western  Pacific   Railroad   Cor- 
poration is  a  corporation  created  and  existing  under 
the  laws  of  the  State  of  Delaware,  and  is  a  ])arty 
to  the  above-entitled  reorgaiiization  proceeding. 
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(b)  That  a  copy  of  the  Final  Order  of  this 
Court  made  and  filed  herein  on  March  28,  1946,  was 
duly  served  on  The  Western  Pacific  Railroad  Cor- 
poration within  thirty  days  after  March  28,  1946. 

(e)  That  no  appeal  was  taken  from  said  Final 
Order,  that  the  time  for  appeal  therefrom  has  ex- 
pired, and  that  said  Final  Order  has  become  final 
and  is  now  in  full  force  and  effect. 

(d)  That  on  August  24,  1946,  said  The  Western 
Pacific  Railroad  Corporation  commenced  in  this 
Court  an  action  against  the  petitioner  and  othei's 
numbered  26333-H  and  entitled  "The  Wei'terii  Pa- 
cific Railroad  Corporation,  Plaintiff,  vs.  Sacramcnito 
Northern  Railway,  The  Western  Pacific  Railroad 
Company  and  American  Trust  Company  of  San 
Francisco,  as  Trustee  under  an  Indenture  executed 
by  Sacramento  Northern  Railroad  as  of  July  1, 
1918,  Defendants";  and  that  on  August  27,  1946, 
the  })etitioner  w^as  served  with  the  summons  and  a 
copy  of  the  bill  of  complaint  in  said  action,  a  copy 
of  which  bill  of  complaint  is  attached  to  and  incor- 
porated in  said  petition. 

(e)  That  said  action  No.  26333-H  is  still  pending 
in  this  Court. 

(f)  That  in  and  by  said  action  The  Western 
Pacific  Railroad  Corporation  has  asserted  and  now 
asserts  a  claim  against  the  petitioner  which,  if  it 
exists  at  all,  existed  on  and  before  December  28, 
1944.  and  was  released  and  discharged  by  said 
Final  Order;  that  the  assertion  of  such  a  claim 
was  and  is  barred  and  enjoined  by  said  Final  Order; 
and  that  the  commencement  of  said  action   is  7iot 
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and  has  not  been  provided  for  or  permitted  by  any 
order  of  this  Court. 

(g)  That  in  commencing  and  in  maintaining 
said  action  against  the  Western  Pacific  Railroad 
Company,  The  Western  Pacific  Railroad  Corpora- 
tion has  violated  and  continues  to  violate  said  Final 
Order  of  this  Court  in  this  proceeding. 

The  Court  further  finds  and  concludes  that  The 
Western  Pacific  Railroad  Corporation  is  guilty  of 
contempt  of  said  Final  Order  of  this  Court  in  com- 
mencing and  maintaining  said  action  No.  26333-H 
against  The  Western  Pacific  Railroad  Company. 

Now,  Therefore,  It  is  Hereby  Ordered,  Adjudged 
and  Decreed: 

1.  That  The  Western  Pacific  Railroad  Corpora- 
tion is  in  contempt  of  this  Court. 

2.  That  The  Western  Pacific  Railroad  Coi']:)ora- 
tion  shall  pay  to  The  Western  Pacific  Railroad 
Company  the  full  amount  of  all  costs,  counsel  fees 
and  damages  paid,  incurred  or  suffered  by  The 
Western  Pacific  Railroad  Company  by  reason  of  or 
on  account  of  the  commencing  and  maintaining  of 
said  action  No.  33514  against  it,  which  amount  shall 
be  determined  by  this  Court  upon  application  there- 
for by  The  Western  Pacific  Railroad  Company  and 
after  a  hearing  upon  such  application  not  less  than 
five  days  after  notice  to  and  service  of  a  copy  of 
such  application  upon  counsel  for  The  Western 
Pacific  Railroad  Corporation. 

3.  That  The  Western  Pacific  Railroad  Corpora- 
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tion  may  purge  itself  of  such  contempt  by  dis- 
missing its  said  action  No.  26333-H  as  to  The  West- 
ern Pacific  Railroad  romy)any  within  the  period  of 
fifteen  (15)  days  following  service  of  a  copy  of  this 
order  upon  counsel  for  The  Western  Pacific  Rail- 
road Corporation,  and  in  case  it  shall  so  dismiss 
said  action  within  said  fifteen-day  period  The  West- 
ern Pacific  Railroad  Corporation  shall  be  released 
from  its  obligation  to  make  payment  to  The  Western 
Pacific  Railroad  Company  as  provided  in  the  pre- 
ceding paragraph  of  this  order. 

Dated :  March  19,  1947. 

A.  F.  ST.  SURE, 

Judge. 

[Endorsed]:     Filed  May  13,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  THE  WESTERN  PACIFIC  RAIL- 
ROAD CORPORATION  AND  ALEXIS  I. 
DU  PONT  BAYARD,  ITS  RECEIVER,  TO 
SHOW  CAUSE  WHY  THEY  SHOULD  NOT 
BE  ADJUDGED  GUILTY  OF  CONTEMPT 

It  appearing  by  the  venfied  petition  of  The  West- 
ern Pacific  Railroad  Comx)any,  formerly  the  debtor 
and  in  due  course  discharged  in  the  above-entitled 
proceeding,  that  The  Western  Pacific  Railroad  Cor- 
poration and  Alexis  I.  DuPont  Bayard,  its  receiver, 
have  commenced  an  action  in  the  District  Court  of 
the   United    States,    for   the    Northern    District    of 
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California,  Southern  Division  (No.  33514),  which 
asserts  a  claim  against  the  said  The  Western  Pa- 
cific Railroad  Company  in  violation  of  this  Court's 
Final  Order  in  this  proceeding  dated  March  28, 
1946;  and  the  Court  being  fully  advised,  it  is  hereby 

Ordered,  that  The  Western  Pacific  Railroad  Cor- 
poration and  Alexis  I.  DuPont  Bayard,  its  receiver, 
show  cause  before  this  Court  in  the  courtroom  of 
the  undersigned  judge  of  said  Court,  in  the  United 
States  Post  Office  and  Court  House  Building,  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, on  the  11th  day  of  June,  1954,  at  10  o'clock 
a.m.,  why  they  should  not  be  adjudged  guilty  of  and 
punished  for  contempt  of  this  Court  for  violation 
of  the  said  Final  Order  dated  March  28,  1946  and 
why  this  Court  should  not  grant  petitioner  such 
other  and  fuiiher  relief,  including  its  costs  and 
damages,  as  may  be  proper  in  the  premises. 

Service  of  this  order,  together  with  a  copy  of  the 
petition  upon  which  it  was  granted,  on  or  before 
May  28th,  1954,  shall  be  sufficient  service  thereof. 

Dated:  May  13th,  1954. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  May  13,  1954. 


r 
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[Title  of  District  Court  and  Cause.] 

THE  RESPONDENTS'  RETURN  TO  THE 
ORDER  TO  SHOW  CAUSE  WHY  THEY 
SHOULD  NOT  BE  ADJUDGED  GUILTY 
OF  AND  PUNISHED  FOR  CONTEMPT  OF 
THIS  COURT 

Now  come  the  respondents  plaintiff  in  Civil  Ac- 
tion No.  33514  and  as  their  Return  to  the  Order  to 
Show  Cause  why  they  should  not  be  adjudged  guilty 
of  and  punished  for  contemj^t  of  this  Court  for 
violation  of  the  final  Order  of  this  Court,  dated 
March  28,  1946,  respectfully  show: 

First:  The  successoral  action  commenced  by  the 
respondents  in  this  Court,  being  Civil  Action  No. 
33514,  was  brought  against  the  defendant  Western 
Pacific  Railroad  Company  under  the  Assumption 
Agreement  executed  by  the  defendant  Western  Pa- 
cific Railroad  Company  as  required  by  said  final 
Order  to  enforce  a  valid  and  subsisting  liability  of 
the  reorganization  Trustees  which  was  transferred 
to  the  reorganized  Western  Pacific  Railroad  Com- 
pany ;  and  it  is  an  excepted  action  provided  for  and 
contemplated  by  said  final  decree  of  March  28,  1948, 
and  in  no  respects  vioUitive  thereof. 

Second:  Said  successoral  action  was  brought  by 
respondents  to  imph^ment  a  determination  of  the 
Court  of  xVj)])ea]s  in  the  Ninth  Circuit  in  an  earlier 
and  substantially  identical  action  brought  by  them 
under  said  Assumption  Agreement,  by  providing  a 
machinery  or  medium  for  the  administration  of  a 
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trust  resulting  therefrom  in  i-espect  of  a  fund  of 
$17,201,739.00  in  the  custody  of  the  defendant  Rail- 
road Company  but  held  by  it  subject  to  all  of  its 
obligations  under  said  Assumption  Agreement. 

Third:  Said  successoral  action  was  brought  by 
the  respondents  under  authority  and  at  the  direction 
of  the  Chancery  Court  of  the  State  of  Delaware, 
County  of  New  Castle,  as  appears  from  the  Affidavit 
of  William  Marvel,  Attorney  for  the  Receiver,  filed 
herewith  as  part  of  this  Return. 

And  having  thus  fully  answered,  and  with  pro- 
found respect,  made  their  return  to  the  Order,  and 
adequate  cause  being  vshown,  the  respondents  re- 
spectfully pray  that  the  Order  to  Show  Cause  be 
dissolved. 

Dated :  May  28,  1954. 

WESTERN  PACIFIC  RAILROAD  CORPORA- 
TION and  ALEXIS  I.  DU  PONT  BAYARD, 
RECEIVER, 

Plaintiffs ; 

By  /s/  LEROY  R.  GOODRICH, 
Their  Attorney. 

/s/  FRANK  C.  NICODEMUS,  JR., 

/s/  WILLIAM  jSL\RYEL, 
Counsel. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  WILLIAM  MARVEL,  AT- 
TORNEY FOR  ALEXIS  I.  DU  PONT  BAY- 
ARD, RECEIVER 

State  of  Delaware, 
New  Castle  County — ss. 

Be  It  Remembered  that  on  this  26th  day  of  May, 
1954,  personally  came  before  me,  the  subscriber,  a 
Notary  Public  for  the  State  and  County  aforesaid, 
William  Marvel,  Attorney  for  Alexis  I  duPont  Bay- 
ard, Receiver,  who,  being  by  me  first  duly  sworn, 
did  depose  and  say: 

That  by  order  of  April  19,  1950,  he  was  appointed 
attorney  of  record  for  the  said  Receiver  by  the 
Honorable  Collins  J.  Seitz,  Chancellor  of  the  State 
of  Delaware. 

1.  That  Western  Pacific  Railroad  Corporation 
is  in  process  of  liquidation  in  the  Court  of  Chancery 
of  the  State  of  Delaware,  in  and  for  New  Castle 
County,  and  Alexis  I.  duPont  Bayard  is  its  Re- 
ceiver ;  and  that  he  is  informed  that  it  is  one  of  the 
three  unpaid  pre-organization  creditors  of  Western 
Pacific  Railroad  Company. 

2.  That  the  action  in  the  District  Court  for  the 
Northern  District  of  California,  Southern  Division, 
designated  as  Civil  Action  No.  33514,  was  com- 
menced under  the  general  authority  and  direction 
of  the  Chancellor  of  the  State  of  Delaware,  by 
Western  Pacific  Railroad  Corporation  and  Alexis 
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I.  duPont  Bayard,  its  Receiver,  against  the  reor- 
ganized Western  Pacific  Railroad  Company,  as  the 
principal  defendant,  and  James  Foundation  of  New 
York  and  Western  Realty  Company,  the  two  re- 
maining unsatisfied  pre-organization  creditors,  as 
secondary  defendants  for  the  following  reasons: 

(a)  That  the  final  orders  and  decrees  of  the 
Bankruptcy  Court  in  No.  26591-S  required  the  de- 
fendant Western  Pacific  Railroad  Company  to  exe- 
cute an  assumption  agreement  whereby  it  assumes 
all  liabilities  of  the  Trustees  growing  out  of  their 
(operations  as  such  Trustees  in  a  period  which  in- 
cluded January  1, 1942;  April  30,  1944,  and  excepted 
from  the  inhibitions  in  the  final  orders  and  decrees 
against  further  litigation  any  suit  brought  under 
the  assumption  agreement  to  enforce  a  liability  of 
the  Trustees  growing  out  of  such  ojoeration; 

(b)  That  the  stock-loss  tax  credit  in  the  use  (~>f 
which  by  the  Trustees  a  tax  liability  of  the  Trustees 
for  said  ])eriod  amounting  to  $17,201,739  was  re- 
linquished by  the  Treasurer  of  the  United  States 
was  the  exclusive  property  of  AYestern  Pacific  Rail- 
road Corporation  and  was  never  an  asset  of  the 
Western  Pacific  Railroad  Company; 

(c)  That  Western  Pacific  Railroad  Corporation 
on  October  10,  1946,  in  accordance  with  the  authori- 
zation of  the  final  orders  and  decrees  in  the  Bank- 
ruptcy Court  brought  suit  under  the  assumption 
agreement  in  the  same  District  Court,  being  Civil 
Action  No.  26508  against  the  reorganized  Western 
Pacific  Railroad  Company,  to  require  it  to  account 
to  the  plaintiff  as  the  exclusive  owner  of  said  tax 
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credit  for  the  amount  of*  taxes  relinquished  there- 
a^'ainst  by  the  Treasurer  of  the  United  States; 

(d)  That  accountability  to  Western  Pacific  Rail- 
road Corporation  as  owner  of  the  tax  credit  was 
denied  and  its  expropriation  by  the  Tnistees  was 
finally  sanctioned  by  the  Court  of  Appeals,  in  the 
Ninth  Circuit,  for  the  reason,  as  determined  by  that 
Court,  that  Western  Pacific  Railroad  Corporation, 
as  owner  of  all  preferred  and  common  stock  of  the 
])re-reorganization  Western  Pacific  Railroad  Com- 
pany, owed  a  fiduciary  duty  and  obli,2,ation  to  utilize 
its  tax  credit  for  the  benefit  of  the  creditors  of  the 
])re-reorganization  Railroad  Company. 

3.  That  it  was  and  is  his  opinion  communicated 
to  Alexis  I.  duPont  Bayard,  Receiver,  that  there  is 
a  justiciable  question  whether  the  defendant,  West- 
ern Pacific  Railroad  Company,  under  the  assump- 
tion agreement  as  successor  to  the  obligations  of  the 
Trustees  is  not  as  a  consequence  of  the  opinion  of 
the  United  States  Court  of  Appeals  in  the  Ninth 
Circuit  accountable  to  such  creditors  to  the  same 
extent  that  it  would  have  been  accountable  to  the 
Western  Pacific  Railroad  Cor])oration  if  the  su- 
perior equity  of  the  unsatisfied  creditors  had  not 
supervened. 

4.  That  it  was  and  is  his  opinion,  also  communi- 
cated to  Alexis  I.  duPont  Bayard,  Receiver,  that  the 
right  of  the  Western  Pacific  Railroad  Corporation 
and  its  said  Receiver,  as  an  unsatisfied  creditor  to 
require  the  Trustees  to  recognize  their  sui)erior 
equity  and  to  enforce  that  right  under  the  assump- 
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tion  agreement  against  the  defendant  Western  Pa- 
cific Railroad  Company  is  in  principle  the  same  as 
the  right  asserted  under  the  assumption  agreement 
in  Western  Pacific  Railroad  Corporation,  et  al.,  vs. 
Western  Pacific  Railroad  Company,  et  al..  No. 
26508,  which  was  not  questioned  by  the  Court  of 
Appeals  or  the  United  States  Supreme  Court  as 
being  affected  by  the  injunctive  provisions  of  the 
decree  of  the  Bankruptcy  Court  entered  on  March 
28,  1946. 

/s/  WILLIAM  MARVEL. 

Sworn  to  and  subscribed  before  me  the  day  and 
year  aforesaid.  Witness  my  hand  and  seal  of  office. 

[Seal]        /s/  FLORENCE  P.  BAGLEY, 

Notary  Public. 

[Endorsed] :     Filed  June  1,  1954. 


[Title  of  District  Court  and  Cause.] 

ACKNOWLEDGMENT  OF  SERVICE 

Service  of  the  paper  hereinafter  described  is 
acknowledged  by  the  undersigned  this  1st  day  of 
June,  1954. 

Return  of  Western  Pacific  Railroad  Coi*poration 
as  respondent  to  Order  to  Show  Cause  why  it  should 
not  be  adjudged  guilty  of  contempt,  made  May  13, 
1954,  by  the  Honorable  Louis  E.  Goodman,  LTnited 
States   District   Judge,  together   with  Affidavit   of 
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William  Marvel,  Attorney  for  Alexis  I.  Du  Pont 

Bayard,  Receiver. 

ALLAN  P.  MATTHEW, 
JAMES  I).  ADAMS, 
BURNHAM  ENERSEN, 
ROBERT  L.  LIPMAN, 
By  /s/  JAMES  D.  ADAMS. 

[Endorsed]:     Filed  June  1,  1954. 


In  the  LTnited  States  District  Court,  for*  the  North- 
ern Distiict  of  California,  Southern  Division 
No.  26591 

In  the  Matter  of : 
THE  WESTERN  PACIFIC  RAILROAD  COM- 
PANY, 

Debtor. 

ORDER  ADJUDGING  THE  WESTERN  PA- 
CIFIC RAILROAD  CORPORATION  AND 
ALEXIS  I.  DU  PONT  BAYARD,  RE- 
CEIVER, GUILTY  OF  CONTEMPT 

The  petition  of  The  Western  Pacific  Raih'oad 
Company,  the  Debtor  herein,  now  discharged,  for 
an  order  adjudgins:  The  Western  Pacific  Railroad 
Corporation  and  Alexis  I.  Du  Pont  Bayard,  Re- 
ceiver guilty  of  contempt  of  the  Final  Order  of  this 
Court  dated  March  28,  1946,  in  the  above-entitled 
proceeding-,  came  on  regularly  for  hearing  and  was 
heard  by  the  Court  on  June  17,  1954,  pursuant  to 
the  Order  to  Show  (^ause  issued  thereon,  and  briefs 
having  been  filed  as  permitted  by  the  Court,  the 
matter  has  been  submitted  to  the  Court  foi-  deci- 
sion. 
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The  Court  finds  that  each  and  all  of  the  allega- 
tions of  the  petition  are  tiiie  and  correct. 

The  Court  finds  that  The  Western  Pacific  Rail- 
road Corporation  and  Alexis  I.  Du  Pont  Bayard, 
receiver,  are  guilty  of  contempt  of  the  final  order 
of  this  Court  in  commencing  and  maintaining  Ac- 
tion #  33514  against  The  Western  Pacific  Railroad 
Company. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

1.  That  The  Western  Pacific  Railroad  Corpora- 
tion and  Alexis  I.  Du  Pont  Bayard,  Receiver,  are. 
and  each  of  them  is,  in  contempt  of  this  Court. 

2.  That  The  Western  Pacific  Railroad  Corpora- 
tion and  the  said  Receiver  shall  pay  to  The  Western 
Pacific  Railroad  Company  the  full  amount  of  all 
costs,  counsel  fees  and  damages  paid,  incurred  or 
suffered  by  The  Western  Pacific  Railroad  Company 
by  reason  of  or  on  account  of  the  commencing  and 
maintaining  of  said  action  No.  33514  against  it, 
which  amount  shall  be  determined  by  this  Court 
upon  application  therefor  by  The  Western  Pacific 
Railroad  Company  and  after  a  hearing  upon  such 
application  not  less  than  five  days  after  notice  to 
and  service  of  a  copy  of  such  application  upon 
counsel  for  The  Western  Pacific  Railroad  Corpora- 
tion. 

Dated:  June  28,  1954. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  28,  1954. 


vs.  Western  Pacific  R.R.  Co.  45 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Western  Pacific 
Railroad  Corporation  and  Alexis  I.  Du  Pont  Bay- 
ard, Receiver,  respondents  under  an  order  to  show 
cause,  hereby  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  order 
made  and  entered  June  28,  1954,  by  the  Honorable 
Louis  E.  Goodman,  United  States  District  Judge, 
upon  the  motion  of  the  Western  Pacific  Railroad 
Company,  granting  said  motion  and  finding  that 
said  respondents  are  guilty  of  contempt  of  said  Dis- 
trict Court  in  commencing  and  maintaining  an  Ac- 
tion No.  33514  in  said  District  Court  against  the 
Western  Pacific  Railroad  Company. 

Dated:  July  26,  1954. 

WESTERN  PACIFIC  RAILROAD  CORPORA- 
TION and  ALEXIS  I.  DU  PONT  BAYARD, 

Receiver, 

Plaintiffs; 

By  /s/  LEROY  R.  GOODRICH, 
Their  Attorney. 

/s/  FRANK  C.  NICODEMUS,  JR., 

/s/  WILLIAM  MARVEL, 
Counsel. 

[Endorsed]  :     Filed  July  28,  1954. 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL  FOR  COSTS 
Know  All  Men  by  These  Presents: 

That  Western  Pacific  Railroad  Corporation  and 
Alexis  I.  DuPont  Bayard,  Receiver,  as  Principals, 
and  United  States  Fidelity  and  Guaranty  Company, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Maryland,  and 
authorized  to  transact  its  business  of  suretyship  in 
the  State  of  California,  as  Surety,  are  held  and 
firmly  bound  unto  the  above-named  Debtor,  The 
Western  Pacific  Railroad  Company,  in  the  full  and 
just  sum  of  Two  Hundred  Fifty  and  00/100 
($250.00)  Dollars,  lawful  money  of  the  United 
Statf^s  of  America,  to  be  paid  to  the  said  above- 
named  Debtor,  its  successors  or  assigns,  to  which 
payment  well  and  truly  to  be  made  we  bind  our- 
selves, our  heirs,  executors,  administrators,  suc- 
cessors and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  27th  day  of 
July,  1954, 

The  Condition  of  the  Above  Obligation  is  such. 
That 

Whereas,  on  the  28th  day  of  June,  1954,  upon  the 
petition  of  the  Western  Pacific  Railroad  Company, 
the  Debtor  herein,  for  an  Order  adjudging  the 
Western  Pacific  Railroad  Corporation  and  Alexis 
I.  DuPont  Bayard,  Receiver,  guilty  of  contempt  of 
the  final  Order  of  this  Court  dated  Mardi  28,  1946. 
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by  reason  of  the  filing  and  maintaining  of  Action 
No.  33514  against  the  Western  Pacific  Railroad 
Company,  and 

Whereas,  on  June  28,  1954,  such  Order  adjudging 
said  Res])ondents  in  contempt  was  made  and  said 
Respondents  liave  appealed  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

Now,  Therefore,  if  the  said  Res])ondents  shall  ])ay 
the  costs  if  said  appeal  is  dismissed  or  the  judgment 
affirmed,  or  such  costs  as  the  Appellate  Couii  may 
award  if  the  Order  is  modified,  then  the  above  obli- 
gation to  be  void;  otherwise  to  remain  in  full  force 
and  effect. 

/s/  LEROY  R.  GOODRICH, 

Attorney  for  Respondents. 

UNITED    STATES    FIDELITY    AND    GUAR- 
ANTY COMPANY, 

By  /s/  MILDRED  DROST. 
Attorney-in-Fact. 
Aug.  11,  1954. 

State  of  California, 
County  of  Alameda — ss. 

On  July  27,  1954,  before  me,  Boyd  A.  Gibson,  a 
Notary  Public  in  and  for  the  County  of  Alameda, 
personally  appeared  Mildred  Drost,  known  to  me 
to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument  as  the  Attorney-in-fact  of  the 
United  States  Fidelity  and  Guaranty  Company,  and 
acknowledged  to  me  that  he  subscribed  the  name  of 
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the  United  States  Fidelity  and  Guaranty  Company 
thereto  as  principal  and  his  own  name  as  Attorney- 
in-fact. 

[Seal]        /s/  BOYD  A.  GIBSON, 
Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

Aug.  11,  1954. 

[Endorsed] :     Filed  July  28,  1954. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  docu- 
ments, listed  below,  are  the  originals  filed  in  this 
Court  in  the  above-entitled  case  and  that  they  con- 
stitute the  record  on  appeal  herein  as  designated 
by  the  attorneys  for  the  appellants : 

Petition  of  the  Western  Pacific  Railroad  Com- 
pany for  an  order  to  show  cause  with  Exhibit  A 
attached. 

Petitioner's  points  and  authorities  in  support  of 
its  petition  for  an  order  to  show  cause. 

Order  to  the  Western  Pacific  Railroad  Corpora- 
tion and  Alexis  I.  Du  Pont  Bayard,  its  receiver,  to 
show  cause  why  they  should  not  be  adjudged  guiltx' 
of  contempt. 
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The  Resi)ondent's  return  to  the  order  to  show 
cause  why  they  should  not  be  adjudged  guilty  of 
and  punished  for  contempt  of  this  court. 

Acknowledgment  of  Service. 

Order  adjudging  the  Western  Pacific  Railroad 
Corporation  and  Alexis  I.  Du  Pont  Bayard,  Re- 
ceiver, guilty  of  contempt. 

Notice  of  Appeal. 

Cost  bond  on  appeal. 

Designation  of  record  on  appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  this  District  Court,  this  3rd 
day  of  September,  1954. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  WM.  C.  ROBB, 

Deputy  Clerk. 


[Endorsed]:  No.  14,501.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Western  Pacific 
Railroad  Corporation  and  Alexis  I.  Du  Pont  Bay- 
ard, Appellants,  vs.  Western  Pacific  Railroad  Com- 
pany, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  September  8,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  Ignited  States  Court  of  A])])('als  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14501 

IN  RE  WESTERN  PACIFIC  RAILROAD  COM- 
PANY, 

Debtor, 

THE  WESTERN  PACIFIC  RAILROAD  COR- 
PORATION and  ALEXIS  I.  DU  PONT 
BAYARD,  Receiver, 

Appellants, 

THE  WESTERN  PACIFIC  RAILROAD  COM- 
PANY, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  THE 
WESTERN  PACIFIC  RAILROAD  COR- 
PORATION AND  ALEXIS  I.  DU  PONT 
BAYARD,  ITS  RECEIVER,  WILL  RELY 

The  Western  Pacific  Railroad  Corporation  and 
Alexis  I.  du  Pont  Bayard,  its  receiver,  have  here- 
tofore appealed  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  Order,  made 
and  filed  on  June  28,  1954,  by  the  Honorable  Louis 
E.  Goodman,  United  States  District  Judge,  adjudg- 
ing The  Western  Pacific  Railroad  Corporation  and 
Alexis  I.  du  Pont  Bayard,  its  receiver,  guilty  of 
contempt  of  the  Final  Order  of  the  District  Court, 
dated  March  28,  1946,  in  the  above-entitled  ]>ro- 
ceeding,  in  commencing  and  maintaining  Action  No. 
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33514  against  The  Western  Pacific  Railroad  Com- 
pany. 

Ai^pellants  hereby  make  the  following  statement 
of  points  upon  which  they  will  rely : 

1.  That  the  District  Court  was  in  error  in  mak- 
ing its  order  of  June  28,  1954,  adjudging  the  appel- 
lants guilty  of  contempt. 

That  the  claim  presented  to  the  District  Court 
in  No.  33514  Civil  is  not  the  claim  made  by  The 
Western  Pacific  Railroad  Coiporation  in  an  action, 
Xo.  26508,  decided  by  the  District  Court  on  Sep- 
tember 6,  1949,  and  on  appeal  as  No.  12506  in  the 
United  States  Court  of  Appeals. 

2.  That  the  claim  set  forth  in  Action  No.  33514 
is  filed  by  plaintiffs,  not  in  the  capacity  of  The 
Western  Pacific  Railroad  Corporation  as  a  tax- 
payer, or  as  the  ])arent  corporation  of  which  The 
Western  Pacific  Railroad  Company  was  a  subsid- 
iary, but  in  its  capacity  as  an  unpaid  pre-reorgani- 
zation  creditor,  and  on  behalf  of  itself  and  all  other 
such  creditors. 

3.  That  the  cause  of  action  or  liability,  which  it 
asserts,  arises  from  the  fact  that,  as  has  been  held 
by  the  United  States  Court  of  Appeals  in  its  .judg- 
ment  in  No.  12506,  The  Western  Pacific  Railroad 
Corporation,  as  the  parent  corporation,  was  under 
a  fiduciary  duty  to  make  the  use  of  its  losses  and 
its  tax  credits  and  tax  savings  available  to  I'he 
Western  Pacific  Railroad  Company  in  the  interest 
of  and  for  the  benefit  of  its  unpaid  ])re-reorganiza- 
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tioii  creditors;  that  all  such  creditors  are  named  in 
the  present  action.  That  upon  receipt  thereof,  The 
Western  Pacific  Railroad  Company  incurred  a  like 
fiduciary  duty  and  obligation  to  the  said  creditors. 

4.  That  the  resulting  fiduciary  duty  and  obliga- 
tion resting  upon  The  Western  Pacific  Railroad 
Company  did  not  arise  until  after  the  entry  of  the 
Final  Order  in  Proceeding  No.  26591,  and  that  it  is 
a  duty  or  obligation  covered  by  and  included  in  the 
Assumption  Agreement  executed  by  The  Western 
Pacific  Railroad  Company,  and  specifically  assumed 
by  said  company. 

/s/  LEROY  R.  GOODRICH, 

Attorney  for  Appellants. 

/s/  FRANK  C.  NICODEMUS,  JR., 

/s/  WILLIAM  MARVEL, 
Counsel. 

[Endorsed]:     Filed  September  7,  1954. 
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The  United  States  District  Court,  Northern  District 
of  California,  Southern  Division 

Nos.  33514  and  26591-S 

THE  WESTERN  PACIFIC  RAILROAD  COM- 
PANY, 

Debtor, 

WESTERN  PACIFIC  RAILROAD  CORPORA- 
TION and  ALEXIS  I.  DuPONT  BAYARD, 
Receiver, 

Plaintifes, 

vs. 

WESTERN  PACIFIC  RAILROAD  COMPANY, 
JAMES  FOUNDATION  OF  NEW  YORK, 
INC.,  and  WESTERN  REALTY  COMPANY, 

Defendants. 

REPORTER'S   TRANSCRIPT 

Appearances : 

For  the  Plaintiffs : 

LEROY  R.  GOODRICH,  ESQ., 
FRANK  C.  NICODEMUS,  JR.,  ESQ., 
WILLIAM  MARVEL,  ESQ. 

For  the  Defendants: 

McCUTCHEN,    THOMAS,   MATTHEW, 

GRIFFITHS  &  GREENE,  by 
ALLAN  P.  MATTHEW,  ESQ., 
JAMES  I).  ADAMS,  ESQ. 
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Friday,  June  11,  1954—10 :00  A.M. 

The  Clerk :  In  the  matter  of  the  Western  Pacific 
Railroad  Company,  Order  to  Show  Cause  in  Re 
Contempt,  and  Motion  for  Summary  Judgment. 

The  Court :  AVhich  matter  do  you  wish  to  take  up 
first,  or  do  you  wish  to  take  them  up  together  ? 

Mr.  Matthew:  If  agreeable  to  your  Honor,  I 
think  we  might  take  them  up  together  because  they 
are  related  and  I  think  the  argument  as  to  one  may 
naturally  apply  simultaneously. 

Mr.  Goodrich :    I  agree,  your  Honor. 

The  Court:  Who  wishes  to  proceed?  Are  you 
going  to  proceed? 

Mr.  Goodrich:    I  will,  your  Honor,  if  you  wish. 

The  Court :     All  right. 

Mr.  Goodrich:  As  I  think  your  Honor  knows, 
there  are  four  matters  which  in  fact  are  before  this 
Court  this  morning  for  argument  and,  as  Mr. 
Matthew  has  already  said,  they  are  four  interrelated 
matters.  In  the  order  of  their  filing,  they  are  these : 

First,  a  Civil  Action  No.  33514,  which  is  a  com- 
plaint in  equity  filed  by  the  Western  Pacific  Rail- 
road Corporation  and  by  Alexis  I.  DuPont  Bayard, 
Receiver,  for  the  purpose  of  implementing  the  De- 
cision of  the  Court  of  Appeals  in  this  [2*]  Circuit 
as  that  Decision  was  determined  in  the  Decision  by 
Judge  Byrne.  This  was  the  Decision  which  finally 
ended  the  action  which  was  brought  in  1946  by  the 
plaintiff  in  this  matter  with  respect  to  the  tax  mat- 
ters that  were  before  this  Court. 

Second,  there  is  a  petition  before  this  Court  filed 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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ill  May  of  this  year  under  the  old  Bankruptcy  Pro- 
ceeding 26591-S,  seeking  an  order  of  the  Court 
directing  the  plaintiffs  in  the  first  action  that  I  re- 
ferred to,  to  show  cause  why  they  should  not  be 
found  guilty  of  contempt  of  court  by  reason  of  the 
filing  of  this  recent  action. 

Third,  there  is  a  motion  filed  by  the  Western 
Pacific  Railroad  Company  for  summaiy  judgment 
on  the  pleadings  that  are  now  before  the  Court  in 
this  Action  No.  33514,  and  a  similar  motion  for 
summary  judgment  in  its  favor  filed  subsequently 
by  the  Railroad  Corporation. 

Now,  your  Honor,  each  of  these  matters,  it  seems 
to  us,  really  presents  a  single  jnimary  question, 
upon  the  answer  to  which  your  Honor's  action  with 
respect  to  each  of  them,  we  think,  must  hinge,  and 
I  would  phrase  that  question  as  being  simply  this: 

Did  or  did  not  the  Decision  in  Civil  Action  26508 
by  the  Court  of  Api)eals  create  and  depose  upon 
the  Western  Pacific  Railroad  Company  a  trust  lia- 
bility to  the  unpaid  creditors  of  the  old  operating 
company  with  respect  to  the  taxes  remitted  [3]  on 
account  of  the  parent  company's  loss  and  the  use 
of  the  parent  company's  tax  credit? 

Your  Honor  went  through  the  long  process  of 
litigation  here  and  is  familiar  with  the  fact  that 
these  four  matters  are  not  only  interrelated  but  each 
of  them  harps  back  to  and  is  reminiscent  of  ques- 
tions that  were  raised  by  and  during  the  trial  by 
this  Court  and  the  subsequent  api)eal  of  Action 
26508  which  was  brought  by  Western  Pacific  Rail- 
road Cor])oration  in   1946.   That  arose  out  of  the 
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filing  of  the  income  tax  returns,  joint  returns,  in 
which  the  total  loss  of  the  Railroad  Corporation  or 
of  its  interest  as  the  sole  stockholder  of  the  Rail- 
road Company  and  its  tax  credit  for  that  loss  was 
used  by  the  Railroad  Company  to  effect  what  this 
Court  called  ''an  escape  of  taxes"  which  otherwise 
it  would  have  had  to  pay  in  a  sum  exceeding  seven- 
teen million  dollars. 

In  that  action  the  Railroad  Corporation  appeared 
as  the  stockholder  and  the  parent  company  in  whose 
name  the  returns  were  made  and  as  the  owner  of 
the  tax  credits  which  had  inured — been  created  by 
its  tremendous  loss.  That  litigation,  your  Honor, 
ended  at  the  close  of  1953  with  the  denial  of  review 
by  the  Supreme  Court  and  that  denial  had  the 
effect,  of  course,  of  confirming  and  upholding  the 
judgment  of  the  Court  of  Appeals  and  of  this 
Court.  The  judgment  of  the  Court  of  Appeals  is 
expressed  in  tlie  opinion  of  the  majority  written  b}^ 
Judge  Byrne.  [4] 

Now,  may  I  turn  to  that  judgment  and  call  the 
Court's  attention  to  the  portion  of  it  which  we  have 
set  forth  in  our  petition  here? 

Mr.  Matthew:  If  counsel  will  pardon  me,  might 
I  hand  to  the  Clerk,  for  the  Court,  some  papers  to 
which  reference  may  be  made  and  I  think  that  will 
be  of  aid  to  Mr.  Goodrich? 

Mr.  Goodrich:     Certainly. 

Mr.  Matthew:  Pardon  me  (submitting  docu- 
ments to  Clerk). 

Mr.  Goodrich :    Thank  you,  Mr.  Matthew. 

The  Court:     Go  right  ahead. 


vs.  Western  Pacific  R.R.  Co.,  etc.  95 

Mr.  Goodrich:  I  am  reading  just  briefly  now 
from  the  Decision  made  by  Judge  Byrne.  That 
Decision  says: 

"The  Coii^oration  was  the  sole  owner  of  the  sub- 
sidiary's capital  stock.  As  such  it  was  under  a  duty 
to  deal  fairly  with  the  subsidiary  having  full  re- 
gard for  the  interests  of  the  creditors  and  holders 
of  other  securities." 

The  Judge  cited  there  Consolidated  Rock  Co. 
versus  Du  Bois,  312  U.  S.  510,  522;  and  then 
goes  on: 

"It  owed  a  dut}''  not  to  require  its  subsidiary  to 
forego  a  legitimate  tax  saving  and  could  not  bar- 
gain to  perform  its  duty.  *  *  *  If  Corporation  had 
required  tribute  as  a  condition  of  its  co-operation, 
then  it  would  have  been  acting  with  less  than  the 
required  standard  of  fairness  to  the  [5]  subsidiary 's 
creditors." 

That  is  the  ground  of  the  Decision  reached  by 
the  Court  at  that  time. 

I  might  say,  your  Honor,  that  I  find  that  in  the 
trial  in  this  Court  the  same  idea  apparently  oc- 
curred to  your  Honor  because  in  the  Decision  in 
the  District  Court  here,  your  Honor,  after  speaking 
of  the  proposal  for  the  plaintiff  in  that  action  to 
share  in  what  your  Honor  called  "the  earnings  of 
the  debtor  during  the  period  of  reorganization," 
you  said : 

"*  *  *  there  is  some  merit  to  defendant's  conten- 
tion that  a  finn  obligation  rested  upon  plaintiff  to 
conform  and  co-operate  to  the  end  that  the  creditors 
and  new  owners  should  be  benefited  to  the  fullest." 
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In  short,  in  the  course  of  the  trial  before  the 
District  Court  the  defendant  here  made  the  very 
contention  that  is  expressed  in  the  opinion  of  Judge 
Byrne  in  the  Decision  in  the  Court  of  Appeals. 

Now  we  have  to  ask  ourselves  then,  wiiat  is  the 
meaning  of  this  Decision  in  the  Court  of  Appeals? 
What  do  these  words  mean? 

Certainly  they  are  words  that  cannot  be  taken  in 
any  other  sense  than  they  appear  as  a  matter  of 
common  useage  in  common  language,  as  a  matter  of 
common  sense  to  mean.  It  would  appear  to  be  clear 
that  the  Decision  says,  first,  this:  [6]  that  as  the 
parent  corporation,  the  Western  Pacific  Railroad 
Corporation,  was  under  a  fiduciary  duty  to  make 
its  tax  credits  available  to  the  Railroad  Company 
because  the  subsidiary  corporation  had  unpaid  credi- 
tors, it  could  not,  the  Court  seems  to  say,  it  could 
not  in  good  conscience  refuse  the  use  of  these  tax 
credits  so  long  as  there  remained  creditors  of  the 
subsidiary  w^hose  claims  were  unpaid  or  only  par- 
tially paid. 

In  other  words,  we — by  *'we,"  I  mean  the  plain- 
tiff in  this  action — we  had  to  make  these  tax  sav- 
ings possible  and  available  to  the  operating  com- 
pany, says  the  Court,  for  the  benefit  of  these  unpaid 
or  partially  paid  creditors. 

Now  is  there  any  other  meaning  that  could  pos- 
sibly be  attached  to  those  words  ?  It  seems  to  me  not. 

The  Court  will  perhaps  remember,  as  I  said,  the 
same  idea  crept  into  the  trial  of  the  action  here  and 
is  reflected  in  your  Honor's  comment  in  the  Deci- 
sion here  in  the  District  Court. 
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If  the  Decision  by  Judge  Byrne  means  what  it 
says,  then,  it  seems  to  us,  your  Honor,  that  two 
consequences  immediately  flow  from  that  Decision. 

First,  that  the  monies  thus  placed  in  the  hands 
of  the  Railroad  Company  by  the  use  of  the  tax 
credits  of  the  parent  corporation  constitute  a  trust 
fund  which  it  must  devote  to  the  payment,  as  far 
as  possible,  of  the  obligations  that  it  still  owes  to 
the  three  junior  creditors  whose  claims  w^ere  [7] 
unsatisfied  or  only  partially  satisfied  out  of  the 
assets  of  the  Railroad  Company  as  they  stood  in 
1939.  Those  creditors  were  the  A.  C.  James  Com- 
pany, the  Western  Realty  Company,  the  Western 
Pacific  Railroad  Corporation,  and  in  this  action  be- 
fore the  Court  we  have  named  the  A.  C.  James 
Company,  Western  Realty  Company,  defendants, 
simply  to  give  them  an  opportunity  to  come  into 
Court  if  they  desire  and  because  all  claims,  if  our 
theory  of  this  Decision  is  correct,  stand  upon  the 
same  basis. 

I  think  we  have  set  forth  in  the  complaint  the 
extent  to  which  the  claims  of  these  three  creditors 
were  not  paid  in  full  in  the  original  bankruptcy 
proceeding.  The  net  result  is  that  the  A.  C.  James 
Company  received  something  like  $3,600,000  less 
than  the  full  amount  of  its  claim.  The  Western 
Realty  Company  had  a  claim  of  only  $60,000  and 
they  received  nothing,  and,  as  a  matter  of  fact,  I 
represented  them  in  the  bankruptcy  i)roceeding  on 
that  claim,  and  the  Western  Pacific  Railroad  Cor- 
])oration,  in  addition  to  the  complete  loss  of  its  stock, 
lost  over  $7,000,000  in  money  that  it  had  loaned  to 
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the  operating  company  and  further  loss  from  ac- 
commodation collateral  that  it  had  put  up  to  secure 
obligations  of  the  operating  company. 

All  of  this  means,  it  seems  to  us,  your  Honor, 
that  if  the  parent  corporation  was  under  a  dut}^  to 
create  these  savings  by  the  use  of  its  tax  credits  for 
the  Railroad  Company  for  the  benefit  of  its  credi- 
tors, then  the  Railroad  Company  is  under  a  [8] 
like  duty  to  use  these  monies  saved  for  the  benefit 
of  those  creditors. 

Second,  it  seems  clear  that  this  Decision  means 
that  the  obligation  to  satisfy  the  claims  out  of  this 
fund  of  these  unpaid  or  partially  paid  creditors 
is  a  new  obligation  undertaken  as  a  matter  of  law 
and  of  equity  by  the  Railroad  Company  u])on  its 
acceptance  of  the  benefits  of  those  tax  savings  con- 
ferred upon  it  by  the  parent  corporation. 

If  Judge  Byrne's  position  is  sound,  and  it  re- 
mained undisturbed  on  appeal,  if  the  parent  cor- 
poration Avas  obliged  as  a  fiduciaiy  to  provide  these 
savings  by  the  use  of  its  tax  credits,  then  the  Rail- 
road Company  must  in  our  judgment  be  in  a  like 
fiduciary  position  with  respect  to  these  creditors. 
Surely  it  cannot  be  as  a  matter  of  equity,  your 
Honor,  that  it  can  accept  these  monies  upon  the 
ground  that  it  has  creditors  and,  then  having  ac- 
cepted them,  blithely  decline  to  use  them  for  the 
very  purpose  w^hich  Judge  Byrne  says  compelled 
the  parent  to  lend  its  aid  to  effect  these  savings. 

The  Court.:  What  was  finally  decided,  however, 
in  the  reorganization  proceeding  that  the  Western 
Pacific  Corporation  was  not  entitled  to  participate 
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in  the  earnings  of  the  defendant  Railroad  Com])any 
during  the  reorganization  period  in  Ecker  against 
tlie  Western  Pacific. 

Mr.  Goodrich:  Yes,  your  Honor,  that  is  right, 
in  the  cun-ent  operating  earnings  of  the  company. 
I  think  that  is  [9]  correct. 

The  Court:  What  you  ask  for,  if  granted, 
wouldn't  that  be  a  violation  of  that  Decision  of  the 
Supreme  Court? 

Mr.  Goodrich :  I  think  not,  your  Honor.  This  is 
a  different  thing  altogether.  These  were  not  earn- 
ings. These  were  savings  that  were  produced 

The  Court:  The  defendant  Railroad  Company 
was  the  one  that  had  to  pay  taxes  and  it  had  to  pay 
taxes  to  the  United  States  out  of  its  earnings. 

Mr.  Goodrich :  No,  it  paid  taxes  out  of  its  gross 
revenues,  your  Honor.  There  is  some  diiference  be- 
tween earnings  and  gross  revenues. 

The  Court:  Well,  it  had  to  pay  taxes  upon  the 
accepted  theory 

Mr.  Goodrich:     That's  right 

The  Court :    that  it  had  revenues  which  under 

the  tax  laws  it  had  to  pay  taxes  on. 

Mr.  Goodiich :  On  the  assumption  that  it  paid 
the  taxes  and  that  they  had  subsequently — the  Gov- 
ernment had  decided  that  this  tax  claim,  the  claim 
for  exemption,  was  good  and  had  remitted  the  taxes, 
if  it  had  remitted  those  taxes  and  repaid  the  seven- 
teen million  dollars,  if  it  had  in  fact  been  paid  to 
the  Government  and  then  was  returned  to  the  Rail- 
road Corj)oration,  as  the  Railroad  Corpoi-ation 
claimed  in  the  initial  proceeding  that  it  should  be. 
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Judge  Byrne's  Decision  [10]  says  that  we  would 
have  then  been  under  an  obligation  to  restore  that 
seventeen  million  dollars  to  the  Railroad  Company 
for  the  benefit  of  its  creditors. 

The  Court:  I  don't  quite  follow  you  on  that. 
Would  you  mind  repeating  that? 

Mr.  Goodrich:  Judge  Byrne's  Decision  says, 
doesn't  it,  that  we  must  make  our  tax  credit  avail- 
able to  the  Railroad  Company  for  the  benefit  of  its 
creditors?  So,  if  the  tax  had  wholly  been  paid,  the 
entire  twenty-one  million  dollars  had  been  paid, 
and  the  claim  made  for  refund  of  this  seventeen 
million  dollars,  and  the  seventeen  million  dollars 
had  been  paid  back  to  the  Western  Pacific  Rail- 
road Corporation  as  the  taxpayer  who  put  in  the 
statements,  the  income  tax  statements.  Judge 
Byrne's  Decision,  in  our  judgment,  says  that  we 
would  then  have  been  obliged  to  turn  over  that 
seventeen  million  dollars  to  the  Railroad  Company 
because  it  had  unpaid  creditors. 

The  Court:  Turn  it  over  to  the  Railroad  Com- 
pany? 

Mr.  Goodrich:  I  would  think  so.  It  says  that 
we  had  to  make  our  tax  credits  available.  Let  me 
get  (referring  to  memorandum) — I  think  I  have 
here  the  entire  citation: 

"The  Corporation  was  the  sole  owner  of  the  sub- 
sidiary's capital  stock.  As  such  it  was  under  a  duty 
to  deal  fairly  with  the  subsidiary  having  full  re- 
gard for  the  interests  of  the  creditors  and  holders 
of  other  securities.  *  *  *  It  owed  a  duty  [11]  not 
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to  require  its  subsidiary  to  forego  a  ]e,2:itimate  tax 
saving  and  could  not  bargain  to  perform  its  duty. 
*  *  *  If  Corporation  had  required  tribute  as  a  con- 
dition of  its  co-opei'ation,  then  it  would  have  been 
acting  with  less  than  the  required  standard  of  fair- 
ness to  the  subsidiary's  creditors." 

Well,  if  that  doesn't  mean  that  we  either  have  to 
give  the  tax  credits  to  the  Railroad  Company  to 
get  an  exemption  from  taxes  or  asking  for  the 
exemption,  restore  that  money  to  the  Railroad  Com- 
pany if  it  had  been  paid  in  by  them  to  the  Govern- 
ment, when  the  Government  made  th'^  settlement 
witli  us,  I  don't  know  what  it  means.  It  seems  ])er- 
fectly  clear  that  what  the  Court  is  here  saying  is 
that  because  we  were  the  parent  corporation  and 
under  a  fiduciary  duty  to  do  nothing  that  would  be 
injurious  to  the  subsidiary  corporation,  that  we 
were  required  to  use  these  tax  credits  that  we  had 
by  making  them  available,  however  they  might  be 
made  available,  to  the  subsidiary  corporation  because 
it  had  unpaid  creditors;  and,  if  that  is  so,  then  it 
seems  to  us  perfectly  clear  that- 

The  Court:  Where  do  you  get  the  idea  that  it 
had  to  do  that  because  it  had  unpaid  creditors  ? 

Mr.  Goodrich :  That  is  what  the  Judge  says.  The 
Judge  says  that  they  are  entitled  to  the  money.  [12] 

The  Court:     That  who  is  entitled  to  the  money? 

Mr.  Goodrich :     The  Railroad  Company. 

Let  me  go  back  here. 

He  says  we  could  not  bargain  in  this  matter  at 
all.  He  says: 

"As  the  subsidiary's  parent  com])any.   the   Coi-- 
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poration  was  under  a  duty  to  deal  fairly  with  the 
subsidiary  having  full  regard  for  the  interests  of 
the  creditors  and  holders  of  other  securities.  *  *  * 
It  owed  a  duty  not  to  require  its  subsidiary  to 
forego  a  legitimate  tax  saving  and  could  not  bar- 
gain to  perform  its  duty.  *  *  *  If  the  Corporation 
had  required  tribute  as  a  condition  of  its  co-opera- 
tion, then  it  would  have  been  acting  with  less  than 
the  required  standard  of  fairness  to  the  subsidiary 's 
creditors." 

The  Court:  Of  course,  that  isn't  just  exactly 
what  you  said. 

Mr.  Goodrich:  Well,  I  don't  know  how  we  could 
accomplish  the  end  result  that  is  indicated  by  this 
Decision,  except  either  to  make  the  tax  credit  avail- 
able, never  have  paid  the  tax  at  all  and  set  up  this 
claim,  or  else  if  in  fact  the  seventeen  million  dol- 
lars had  been  paid,  ask  for  a  refund,  and  on  the 
same  agreement  with  the  Government  that  was 
made,  get  the  refund  and  restore  it  to  the  hands  of 
the  Railroad  [13]  Company. 

The  Court:  Suppose  that  the  situation  were  as 
you  hypothecated  a  moment  ago,  that  the  full  tax 
was  paid  by  the  defendant  company,  and  then  on 
the  basis  of  subsequent  consolidated  returns  filed,  a 
refund  was  asked  for  and  was  granted  and  the  tax 
money  that  had  been  paid  got  into  the  treasury  of 
the  defendant  company 

Mr.  Goodrich :    Then,  if  I  understand  it 


The  Court :    then  would  you  think  that  under 

any  language  of  the  decisions  of  the  Court  the  cor- 
poration would  be  entitled  to  get  that  money? 
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Mr.  Goodrich:  Of  course,  your  Honor,  that 
wasn't  what  was  done.  But  w^hat  Judge  Byrne  says 
plainly  is  that  the  tax  credit  that  we  had  as  the 
result  of  our  loss  must  be  made  available  to  the 
operating  company  for  the  benefit  of  its  unpaid 
creditors. 

The  Couii::  Of  course,  that  was  one  of  the  rea- 
sons given  by  the  Court  why  it  could  not  be  claimed 
that  there  was  any,  of  course,  relationship  between 
the  corporation  and  the  defendant  which  would 
enter  into  the  determination  of  the  questions  as  to 
whether  or  not  the  consolidated  returns  would  be 
filed.  Do  you  think  it  follows  from  that,  that  because 
there  was  that  duty,  that  the  result  would  be  that 
when  the  recovery  was  made  that — or,  rather,  when 
the  tax  saving  was  made  that  the  tax  saving  should 
be  turned  over  to  the  [14]  plaintiff? 

Mr.  Goodrich :  I  could  read  no  other  meaning  to 
Judge  Byrne's  statement. 

The  Court:  He  doesn't  say  that,  because  the 
case  was  decided  against  the  ])laintiff:'. 

Mr.  Goodrich:     That's  right. 

The  Court:  He  only  said  that  would  be  the  re- 
sult. 

Mr.  Goodrich:  That's  correct,  your  Honor.  But 
in  that  case  the  plaintiff  was  appearing  as  the  stock- 
holder and  as  the  owner  of  the  credit. 

In  this  case  now  we  accept  the  Decision  of  Judge 
Byrne,  we  accept  the  Decision  that  was  finally  I'cm- 
firmed  and  terminated  in  the  case. 

We  now  are  in  the  position,  the  Western  Pacific 
Railroad  Corporation  occupied  two  ])ositions  in  all 
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of  the  history  of  this  case ;  one  was  that  it  was  the 
stockholder,  it  was  the  sole  owner  of  the  stock  of 
the  bankrupt  corporation 

The  Court:  And  the  reorganization  court  deter- 
mined that  to  be  valueless. 

Mr.  Goodrich :  That  the  stock  was  valueless.  But 
it  was  also  pointed  out  a  creditor,  and  a  not  incon- 
siderable creditor  because  there  was  owing  to  the 
Railroad  Corporation  in  accordance  with  the  claim 
presented  in  the  bankruptcy  proceeding  more  than 
seven  million  dollars  and  that  has  never  been  paid, 
the  still  creditor [15] 

The  Court:  Is  this  suit  that  you  are  bringing 
iiovn'  in  tlie  nature  of  a  suit  on  behalf  of  the  creditors 
to  participate  in  this  matter,  because  of  the  fact 
that  there  is  no  other  relief  or  could  be  none  in 
the  reorganization  proceeding  and  that  now  the 
creditors  feel  that  they  should  have  a  further  par- 
ticipation in  the  earnings  of  the  defendant  com- 
pany % 

Mr.  Goodrich:  No,  your  Honor.  What  we  think 
is  that  the  Decision  of  Judge  Byrne's,  the  Decision 
that  Judge  Byrne  makes,  is  simply  that  this  fund 
— that  we  were  obligated  to  remit  the  consolidated 
returns,  the  use  of  our  loss  for  the  purpose  of  get- 
ting a  tax  credit,  with  the  Federal  Government,  the 
use  of  that  tax  credit,  so  that  the  Railroad  Com- 
pany might  possess  this  seventeen  million  dollars 
which  your  Honor  labeled  "a  tax  escape" — I  think 
perhaps  rightly — in  the  original  proceedings  in  this 
Court. 

The  Court:     Thev  didn't  think  much  of  that. 
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Mr.  Goodrich:  And  said  we  must  do  so  because 
the  company  had  unpaid  creditors. 

The  Court:  AA^hat  I  am  trying  to  find  out,  Mr. 
Goodrich,  is  this,  that  I  don't  see  how  there  would 
be  the  slightest  merit  to  the  suit.  As  a  matter  of 
fact,  I  would  be  inclined  to  think  it  would  be  a 
vexatious  suit  if  all  it  was  was  a  suit  just  brought 
by  the  same  person  against — and  whose  claim  has 
been  decided  adversely.  No  matter  what  theory  you 
are  bringing  it  under,  the  case  was  in  Court  and 
the  Western  [16]  Pacific  Railroad  Corporation  was 
denied  relief  and  the  case  was  decided  against  it. 
And  if  you  are  now^  trying  to  use  some  of  the  lan- 
guage in  the  opinions  as  to  some  of  the  reasons 
given  for  that  judgment  as  the  basis  for  bringing 
another  suit  on  the  same  subject  matter,  why  then 
I  would  think  there  couldn't  possibly  be  the  slight- 
est merit  to  it. 

I  am  just  wondering  whether  or  not  what  your 
theory  is,  is  that  the  creditors  of  the  Western  Pa- 
cific Railroad  C^ompany  are  bringing  some  sort  of 
an  action  in  equity  because  of  the  fact  they  haven't 
got  any  other  way  of  getting  relief  which  they 
might  now  be  entitled  to  as  creditors  because  of  the 
fact  that  the  reorganization  proceeding  having 
finally  disposed  of  all  those  matters  is  the  final 
ending  of  the  matter  and  that  upon  some  new 
theory  the  creditors,  after  all  that  has  happened, 
are  now  in  a  position  and  think  that  there  is  some- 
thing they  can  now  assert  because  some  reason  is 
given  for  the  decision  by  some  of  the  judges  in  their 
opinions  in  the  matter. 
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I  would  take  it  that  is  not  your  position.  I  mean, 
at  least  I  am  not  sure.  But  I  have  read  the  com- 
plaint and  it  does  not  seem  to  be  the  position  of  the 
plaintiff. 

Mr.  Goodrich:     Well 

The  Court:  This  is  solely  a  suit,  isn't  it,  by  the 
Western  Pacific  Railroad  Corporation  on  its  own 
behalf  to  get 

Mr.  Goodrich:  And  for  the  benefit  of  the  other 
creditors.  [17] 

The  Court:     Does  it  say  that? 

Mr.  Goodrich:  We  have  stated  that,  that  we 
made  them  defendants  in  this  action  for  that  pur- 
pose to  bring"  them  herein. 

The  CouT't :    These  are  the  only  other  creditors  ? 

Mr.  Goodrich  :     There  are 

The  Court :  The  only  creditors,  the  original  credi- 
tors of  the  Western  Pacific  Railroad  Company  in 
the  reorganization — at  the  time  of  the  reorganiza- 
tion ? 

Mr.  Goodrich :  They  are  not  the  only  other  credi- 
tors. They  are  the  only  other  creditors  whose  claims 
were  not  satisfied  in  full  by  the  Plan  of  Reorgani- 
zation. The  A.  C.  James  Company  claim  was  satis- 
fied in  part  but  not  in  full.  The  claim  of  the  Western  j 
Realty  Company  was  not  satisfied  to  any  extent;  i 
nor  was  the  claim,  of  course,  of  the  Western  Pa- 
cific Railroad  Corporation.  [18] 

Now,  if  our  understanding  of  this  Decision  is 
correct,  that  we  were  obligated  to  make  these  tax 
credits  available  to  the  company  in  order  that  these 
tax  savings  might  be  effected  because  it  had  credi- 
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tors,  as  Judge  Byrne  puts  it,  then  it  secerns  to  us 
that  those  tax  savings,  having  been  saved  by  the 
use  of  these  tax  credits  which  the  parent  company 
had  to  turn  over  to  the  Company,  constituted  a  trust 
fund  for  the  benefit  of  these  unpaid  creditors. 

The  Court:  What  you  are  saying  is  that  there 
are  some  earnings  of  the  Western  Pacitic  Railroad 
Company  that  have  somehow  or  other  become  a  trust 
fund  for  the  Western  Pacific  Railroad  Corporation 
and  the  James  Foundation  and  the  Western  Realty 
Company  ? 

Mr.  Goodrich :  Well,  that  is  it,  that  is  what  we 
feel  is  the  purport ;  that  is  why  we  are  here  in  Court, 
to  ask  this  Court  whether  that  is  not  what  this  Deci- 
sion really  says. 

The  Court:  How  can  you  get  around  the  final 
decision  in  the  reorganization  proceeding,  that  you 
are  not  entitled  to  participate?  The  Couii:  didn't 
make  any  distinction  on  it.  You  just  weren't  entitled 
to  ])articipate  in  those  earnings. 

Mr.  Goodrich:  As  the  stockholder  and  as  the 
owner  of  the  loss  that  we  were  not  entitled  to  par- 
ticipate. But  there  was  no  question  raised  in  those 
proceedings  at  all  about  the  fate  of  these  unpaid 
creditors  or  their  right  to  participate  in  these  sav- 
ings if  they  were  made  or  until  the  decision  of  [19] 
Judge  Byrne,  the  duty  of  the  Railroad  Corpora- 
tion  

The  Court:  What  was  the  amount  of  the  West- 
ern Pacific  Railroad  Corporation's  claim  as  a  credi- 
tor? 

^Ir.  Goodrich:    What  was  the  amount  of  it? 
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The  Court:  Yes.  Do  you  happen  to  know  that, 
aside  from  its  claim  as  a  stockholder? 

Mr.  Goodrich :  The  Western  Pacific  Corporation 
claim  as  a  creditor  unpaid  was  $7,609,370,  set  forth 
in  our  complaint. 

The  Court:  Well,  then,  what  you  are  saying  is 
that  $7,000,000  of  the  earnings  of  the  Western  Pa- 
cific Company  should  go  to  the  Western  Pacific 
Railroad  Corporation? 

Mr.  Goodrich :  And  there  was,  I  think,  a  total  of 
$6,249,750  to  A.  C.  James  Company,  but  the  un- 
liquidated balance  that  we  have  set  forth  in  the 
complaint  here  is  $3,683,175. 

Those  are  the  correct  figures,  I  think. 

Mr.  Nicodemus :     I  think  so,  yes. 

Mr.  Goodrich:  Here  were  three  creditors  whose 
claims  had  not  been  paid  in  full.  True,  they  could 
not  l)e  under  the  reorganization  proceeding  because 
of  the  valuation  found  on  the  Railroad  properties 
for  the  Railroad  (Company  itself.  There  was  not 
enough  available  to  satisfy  all  of  the  creditors,  and 
the  bondholders  were  first  paid  off  under  the  Plan 
proposed  by  the  Interstate  Commerce  Commission. 

Next,  the  Reconstruction  Finance  Corporation 
was  paid  under  [20]  a  similar  plan — under  the  same 
plan.  Next,  the  Railroad  Credit  Corporation  was 
paid.  Finally,  the  A.  C.  James  Company,  the  fourth 
creditor  in  line,  was  paid  in  part  but  not  in  full. 
The  Western  Realty  Company,  the  fifth  in  line,  with 
its  small  claim  of  $60,000,  was  paid  nothing.  And 
there  was  nothing  left  for  the  Western  Pacific  Rail- 
road Corporation  as  the  stockholder  nor  on  account 


vs.  Western  Pacific  E.R.  Co.,  etc.  109 

of  its  claim  for  monies  advancsd  to  and  for  the 
Railroad  Company  prior  to  the  institution  of  the 
bankruptcy  proceedings. 

Here  were  left  three  creditors  whose  claims  had 
been  unpaid  and  we  can  read  no  meaning  into  the 
language  of  the  Decision  except  that  this  Corpora- 
tion was  under  a  fiduciary  duty  to  make  its  tax 
credits  available  to  the  Railroad  Comj^any,  and  it 
])erformed  that  duty.  The  tax  credits  were  used  for 
the  purpose  of  saving  this  total  amount  of  seven- 
teen million  dollars,  which  in  fact  was  done. 

If  the  duty  arose  from  the  fact  that  there  were 
un]>aid  creditors,  then  it  seems  to  us  that  these  un- 
])aid  creditors  now  have  under  the  new  obligation 
imposed  on  the  Company  by  this  Decision  the  right 
to  come  into  Court  and  ask  this  Court  whether  the 
Decision  of  Judge  Byrne  means  actually  what  it 
says,  whether  there  is  now  created  this  trust  liability 
upon  the  Railroad  Company,  and  that's  all. 

The  Court:  But  the  opinion,  the  judgment  of 
the  Court,  specifically  in  the  Court  of  Apy)eals,  to 
the  effect  that  the  [21]  benefit  of  the  tax  saving 
could  not  and  should  not  inure  to  the  benefit  of  the 
Western  Pacific  Railroad  Corporation.  It  says  so 
in  so  many  words. 

Mr.  Goodrich:  That's  right,  as  the  stockholder, 
your  Honor.  But  we  are  not  appearing  here  as  a 
stockholder.  We  recognize  that  Decision.  As  a  stock- 
holder the  Western  Pacific  Corporation  would  have 
no  position  in  this  Court  whatever.  Our  stock  in- 
terest was  wiped  out.  We  lost  it  completely,  $75,- 
000,000  loss.  But  we  were  still  a  creditor.  A  stock- 


no  Western  Pacific  EM.  Corp.,  et  al. 

holder  of  a  corporation  might  lose  all  of  its  stock 
in  the  corporation 

The  Court:     Are  you  any  different 

Mr.  Goodrich:     but  is  still  a  creditor. 

The  Court :  Are  you  any  diif erent  than  any  other 
creditor  whose  interests  are  finally  determined  in 
a  reorganization  proceeding"?  Let's  assume  that  you 
haven't  got  this  long  drawn  out  litigation  that  we 
had  here  and  you  are  just  a  creditor  of  the  Western 
Pacific  Corporation  today — and  the  Western  Pa- 
cific Railroad  Company  today — and  you  look  back 
over  the  records  and  you  find  something  that  some 
judge  said  about  it  in  some  litigation,  and  the  re- 
organization proceeding  has  been  fully  closed  and 
concluded  and  everybody's  rights  determined.  Do 
you  think  a  creditor  can  come  in  and  file  a  suit 
against  the  reorganized  company?  What  would  be 
the  basis  for  that?  There  never  would  be  an  end 
to  litigation  [22]  if  that  were  so. 

I  don't  care  what  the  theory  is.  If  you  are  a 
creditor,  as  you  were,  then  are  you  in  any  different 
position  than  any  other  creditor  in  the  case  of  a 
reorganization  proceeding  that  has  been  finally 
closed  and  concluded  and  run  the  gamut  of  all  of 
the  courts,  finally  ended,  and  you  haven't  got  your 
claim  satisfied? 

Now  you  come  in  as  a  creditor  and  again  litigate 
the  matter  by  filing  some  kind  of  a  suit  because 
somebody  else  thought  they  had  a  claim  against  the 
corporation  on  another  theory  and  were  defeated 
in  that  claim,  and  some  place  in  that  Decision  some 
judge  made  some  comment  of  some  kind  in  connec- 
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tion  with  the  arguments  or  the  basis  of  the  Decision 
on  the  subject  matter. 

He  wasn't  considering  there  the  question  of 
wliether  a  creditor  could  come  in  and  file  a  suit 
again  in  the  future  in  this  closed  transaction.  So, 
are  you  in  any  different  position  than  any  other 
creditor  in  the  case  of  a  reorganization  proceeding? 
Isn't  that  so? 

Well,  what  rights  do  you  have  as  a — suppose  you 
were,  instead  of  being  the  Western  Pacific  Railroad 
Corporation,  you  were  John  Smith  who  had  a  claim 
for  personal  injuries  against  the  Railroad  Company 
in  the  sum  of  $25,000  and  he  got  wiped  out  in  the 
reorganization  proceeding  and  it  was  all  ended,  and 
John  Smith  being  of  an  inquiring  turn  of  mind  [23] 
and  having  some  interest  in  legal  proceedings,  read 
the  Decisions  of  Judge  Goodman  and  Judge  Byrne 
and  all  the  rest  of  them  in  this  proceeding,  and  he 
said  to  himself:  Well,  now,  maybe  I  can  come  along 
and  get  my  claim  satisfied  now  in  this  case  because 
I  have  discovered  that  the  judge  said  something 
about  a  trust  fund  there  in  this  other  litigation,  and 
they  got  some  tax  savings  there  that  benefited  them, 
increased  their  earnings,  or  by  which  their  earnings 
were  increased,  so  I  am  going  to  come  along  now 
and  ask  the  Court  to  satisfy  my  claim  of  $25,000 
out  of  these  earnings,  because  of  the  opinion  in  the 
case.  Something  was  said  in  the  opinions  in  this 
other  piece  of  litigation  that  went  on. 

T  mean,  I  don't  think  your  position.  Western 
Pacific  Railroad  Corporation,  because  it  is  a  Cor- 
{)oration,   would   be   any  different   than    Smith   or 
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Jones  or  anybody  else  that  had  a  claim  against  the 
Corporation.  Would  it  ?  Would  it  be  in  any  different 
position  ? 

Mr.  Goodrich:     Yes. 

The  Court:  You  say  that  your  claim  is  based 
solely  upon  your  position  as  a  creditor? 

Mr.  Goodrich :  Well,  isn't  the  answer  to  that  that 
the  only  creditors  who  were  involved  at  the  end  of 
that  bankruptcy  proceeding  were  the  creditors  who 
had  filed  their  claims  at  the  initiation  of  those  pro- 
ceedings ?  Any  people  who  had  claims  against  the 
Corporation  during  the  period  of  the  [24]  operation 
of  the  Railroad  by  the  trustees  had  their  claims 
satisfied  of  course. 

The  Court :  I  am  referring  to  a  creditor  that  had 
a  claim  that  was  in  existence  at  the  time  of  the 
reorganization  proceeding,  w^hen  it  started  and 
who  had  a  position  as  a  creditor— not  as  a  creditor 
during  the  course  of  operations  under  the  reorgani- 
zation, but  an  antecedent  creditor,  and  he  had  a 
claim,  and  he  held  a  note  from  the  company,  some 
kind  of  a  credit.  Now,  could  he  come  in  now  with 
this  kind  of  a  suit  on  the  strength  of  this  proceeding 
that  was  started  by  the  Western  Pacific  Railroad 
Corporation  to  share  in  the  so-called  tax  savings, 
w^hich  to  me  was  always,  has  always  been  a  mis- 
nomer in  the  case,  but  nevertheless  that  is  the  way 
they  have  always  spoken  of  it,  could  he  come  in 
now  because  of  this  other  kind  of  a  proceeding 
which  had  nothing  to  do  with  the  position  as  a 
creditor  of  the  compan}^  and  because  of  something 
that  was  said  and  which  he  interprets  in  a  certain 
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way  was  said  by  some  judge  in  that  proceeding, 
could  he  come  in  and  now  reassert  his  claim  as  a 
creditor  of  the  corporation,  which  has  already  been 
adjudicated,  on  some  trust  fund  theory  such  as  you 
have  urged  •? 

Mr.  Goodrich:  Well,  now  let's  see  when  he  l)e- 
came  a  creditor,  your  Honor.  These  three  creditors 
were  a  j)art  of  a  list  of  a  total  of  seven,  I  think,  the 
bondholder,  the  Reconstruction  Finance  Coipora- 
tion,  the  Railroad  Credit  [25]  Corporation,  the 
A.  C.  James  Company,  the  AVestern  Realty  Com- 
pany, and  the  Western  Pacific  Railroad  Corpora- 
tion, were  seven  creditors  in  the  bankruptcy  pro- 
ceedings. 

The  first  four  of  those  creditors  had  their  claims 
j)aid.  The  A.  (^  James  Company  was  paid  in  part 
and  in  part  it  was  not.  The  Western  Realty  Com- 
pany was  not  paid.  The  Western  Pacific  Railroad 
Corporation  was  not  paid. 

Now  you  are  assuming  an  eighth  creditor  some- 
where. He  could  not  be  a  person  who  was  a  creditor 
at  the  initiation  of  those  bankruptcy  proceedings. 
He  would  have  to  be  a  creditor  of  the  corporation 
whose  claim  against  the  corporation  had  begun  in 
the  period  of  the  operation  of  the  company  under 
the  jurisdiction  of  this  Court  and  in  the  hands  of 
the  trustees  and  his  claim  would  have  been  paid — it 
would  be  a  legitimate  claim. 

The  Court :    That  isn't  what  I  mean. 

Mr.  Goodrich:  How  could  you  have  another 
creditor  ? 

The  Court:     I  am  not  talking  about  somebody 
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whose  claim  might  have  to  be  a  claim  in  the  reor- 
ganization proceeding.  The  Western  Pacific  Rail- 
road Coi^oration's  claim,  as  I  understand  it,  unless 
I  am  in  error — you  correct  me  on  that — was  a  claim 
against  the  Railroad  Company  that  antedated  the 
reorganization  proceedings. 

Mr.  Goodrich:     That's  right. 

The  Court:     That's  right.  [26] 

Mr.  Goodrich:     That's  right. 

The  Court:  So  it  doesn't  make  any  difference 
who  that  creditor  is,  whether  it  is  John  Jones  who 
has  another  kind  of  a  claim  or  not.  In  principle, 
what  you  have  to  meet  is  whether  or  not  an  ante- 
cedent creditor  of  the — prior  to  reorganization — 
can  now  come  in  and  file  this  kind  of  a  suit  because 
of  something  that  was  said  by  a  court  in  a  case  that 
involved  an  entirely  different  question  as  between 
the  holding  company  and  its  subsidiary  corporatio]^ 
and  had  nothing  to  do  with  the  claims  of  creditors 
who  antedated  the  reorganization  proceeding. 

So  let's  forget — let's  not  call  this  a  suit  by  tlie 
Western  Pacific  Railroad  Corporation.  Let's  call 
this  a  suit  by  John  Smith 

Mr.  Goodrich:     Yes. 

The  Court:     to  whom  the  Western  Pacific 

Railroad  Company  owed  money. 

Mr.  Goodrich:     When? 

The  Court:  Prior  to  the  initiation  of  the  reor- 
ganization proceedings.  | 

Mr.  Goodrich:  And  are  we  to  assume  then  that 
John  Smith  filed  a  claim  in  the  bankruptcy  pro- 
ceedinsfs  ? 
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The  Court :  He  filed  u  claiin— The  Western  Pa- 
cific Railroad  Corporation  filed  a  claim,  didn't  it? 

Mr.  Goodrich:     That's  right.  [27] 

The  Court :  He  filed  a  claim  and  it  was  not  satis- 
fied. And  it  was  not  satisfied  when  the  reorganiza- 
tion was  completed,  and  so  he  had  an  unsatisfied 
claim,  and  he  was  waped  out  in  the  reorganization 
proceeding. 

Now  along  comes — this  is  John  Smith  now — along 
comes  the  AVestern  Pacific  Railroad  Corporation 
and  it  evolves  this  very  novel  claim  that  it  ought 
to  get  this  nineteen  million  or  seventeen  million  in 
tax  savings  because  of  the  so-called  joint  returns, 
consolidated  returns. 

And  that  litigation  runs  through  all  the  gamuts 
of  the  court  and  the  Western  Pacific  Railroad  Cor- 
l)oration  loses  out  on  it. 

Now,  what  benefit  is  that,  w^hat  solace  is  that 
to  Mr.  John  Smith  who  had  a  claim,  how  can  he 
in  any  way  advantage  himself  of  anything  in  that 
litigation  to  now-  say  that  his  claim  was  wi])ed  out — 
John  Smith's  claim  was  wiped  out  in  the  I'eorgani- 
zation  proceeding — has  now^  some  sort  of  a  new 
club  to  it  and  mysteriously  by  the  language  of  some 
judge  there  has  been  established  a  trust  fund  and 
now  John  Smith  can  come  in  a  suit  and  get  his 
claim  paid  ? 

Mr.  Goodrich:  Well,  your  Honor,  under  that 
supposition,  isn't  John  Smith  simply  another  name 
foi'  either  the  Western  Realty  Company  or  the  A.  C. 
James  Company? 

The  Court:     What  T  was  trying  to  do — I  v.'cn't 
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interrupt  you  any  further — all  I  was  trying  to  do 
was  disassociate  [28]  the  names  from  principle. 
That  is  all. 

Mr.  Goodrich :     I  see. 

The  Court:  I  was  simply  trying  to  paint  a  pic- 
ture of  whether  or  not  there  is  any  merit  at  all  as 
a  matter  of  law  in  the  action  that  is  filed  here.  In 
order  to  do  that,  we  simply  have  forgotten  the 
names  and  have  simply  taken  Mr.  Smith,  who  is  a 
creditor,  and  see  whether  he  could  maintain  this 
action. 

Mr.  Goodrich:     Well,  now 

The  Court:    That  is  what  I  had  in  mind. 

Mr.  Goodrich:  All  right.  Perhaps  I  haven't 
made  perfectly  clear  what  we  are  seeking  here.  It 
is  not,  of  course,  the  same  thing  as  the  claim  that 
was  involved  in  the  preceding  litigation  where  as 
a  stockholder  and  as  the  owner  of  the  tax  credits  we 
felt  that  the  money  saved  belonged  to  the  parent 
company. 

That  question  is  gone.  That  was  decided  against 
us.  There  is  no  doubt  about  that  at  all.  But  what 
we  feel  now  is  that  under  the  language  of  this  Deci- 
sion this  money  in  the  hands  of  the  Railroad  Com- 
pany, since  we  had  to  make  it  possible  for  the  money 
to  exist  in  the  hands  of  the  Railroad  Compan}^  by 
a  tax  credit  and  a  tax  saving,  is  in  the  nature  of 
a  trust  fund  for  the  benefit  of  the  creditors. 

The  A.  C.  James  Company  could  be  John  Smith. 
The  Western  Realty  Company  could  be  John  Smith. 
Or  if  they  had  [29]  filed  a  similar  petition,  we  then 
would  be  in  a  ])osition,  I  suppose,  of  John  Smith. 
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We  are  not  claiming  that  tliii^  ^^7,000,000  belongs 
to  the  Western  Pacific  Railroad  Corporation,  We 
grant  that  under  the  Decision  of  the  Court  it  does 
not  belong  to  the  Western  Pacific  Railroad  Cor- 
poration as  a  stockholder  and  as  the  owner  of  that 
tax  loss. 

But  Judge  Byrne  says  we  had  to  consent  to  the 
use  of  these  tax  credits  by  the  operating  company 
in  order  that  the  tax  savings  might  be  effected — tax 
saving  which  your  Honor  said — you  couldn't  even 
see  that  they  were  entitled  to,  that  perhaps  they 
really  belonged  to  the  United  States  Govei-nment. 

Now  they  were  made  and  they  were  made  by  the 
process  of  our  giving  the  benefit  of  our  tax  credits 
to  the  operating  company.  We  think,  thereof  ore.  that 
if  that  is  true,  if  that  is  why  we  gave  the  credits, 
if  as  a  matter  of  law  we  were  required  to  do  it  be- 
cause there  were  unpaid  creditors,  then  the  credi- 
tors, not  just  the  Western  Pacific  Railroad  Cor- 
poration, the  creditors,  whoever  they  are  that  were 
unpaid,  the  very  creditors  that  Judge  Byrne  was 
talking  about — he  was  not  talking  about  creditors 
whose  claims  arose  during  the  bankruptcy  proceed- 
ings, he  was  talking  about  the  unjjaid  creditors 
whose  claims  were  filed  in  the  bankruptcy  proceed- 
ing and  whose  claims  predated  1939 — he  says  we 
were  obliged  to  make  these  credits  available  for  the 
benefit  of  those  [30]  creditors,  and  we  think  that 
this  fund  should  now  properly  be  used  exactly  as 
Judge  Byrne  apparently  expected  that  they  would 
])e  used,  for  the  benefit  of  those  creditors. 
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It  should  be  regarded  as  a  trust  fund  and  their 
claims  be  paid.  [30- A] 

The  Court:  The  Circuit  Court  didn't  have  any 
power  to  make  any  order  with  respect  to  what  would 
happen  to  the  earnings  of  this  corporation.  All 
they  decided  was  whether  or  not  the  defendant  was 
entitled  to  recover  in  the  action.  They  decided  it 
was.  There  wasn't  any  reorganization  court  that  Was 
hearing  the  matter.  There  is  no  jurisdiction,  of 
course,  to  determine  what  should  be  done  with  any 
of  the  earnings  of  the  company.  I  don^t  see  the 
point  to  that  at  all. 

Mr.  Goodrich :  That  is  why  we  had  to  bring  this 
action.  We  have  got  to  find  out  what  this  decision 
means,  what  effect  it  has,  if  anything,  on  the  credi- 
tors. Are  these  creditors  or  are  they  not  entitled  by 
reason  of  this  decision  on  the  new  obligation?  It 
is  just  as  if,  your  Honor,  one  of  these  people,  any- 
body— I  make  available  to  somebody  some  property 
that  I  have  to  help  satisfy  his  obligations  to  some- 
body else.  If  I  give  him  the  money,  he  holds  it  as 
a  trustee,  and  he  is  under  obligation  to  pay  it  to  the 
person  for  whom  I  intended.  Now  this  money  ap- 
parently was  made  available  by  the  parent  cor- 
poration because  it  was  a  fiduciaiy.  Judge  Byrne 
says,  it  had  to  be  made  available,  he  says,  to  the 
railroad  company,  because  of  the  fiduciary  relation- 
ship, because  the  railroad  company  had  these  unpaid 
creditors. 

Well,  then,  if  the  creditors  are  the  reason  vrhy 
the  credit  had  to  be  turned  over  to  the  railioad 
company  and  the  savings  left  with  them,  then  they 
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must  bo  the  beneficiaries  of  that  [31]  fund.  That 
is  all.  We  are  not  asking  that  we  be  i)aid  $17,000,000, 
or  that  we  receive  the  proceeds  of  this  fund.  The 
purpose  of  this  action  is  to  ask  the  Court  for  an 
interpretation  of  this  decision  and  a  decision  as  to 
whether  this  fund  should  not  be  held  as  a  trust 
fund  and  the  claim,  the  unpaid  amounts  of  these 
claims  now  paid  by  reason  of  the  new  obligation, 
not  the  old  one,  but  the  new  obligation  incurred 
when  we  turned  over  those  tax  credits. 

The  Court:  Well,  of  course,  if  the  Court  deter- 
mined that  this  was  a  trust  fund  to  be  held  for  the 
benefit  of  the  creditors,  you  might  have  some  fur- 
ther proceedings,  in  the  matter.  But  there  is  no 
decision  of  the  Court  of  Appeals  that  this  was  a 
trust  fund.  They  never  decided  any  such  thing  as 
that  at  all.  All  they  decided  was  the  plaintiff  was 
not  entitled  to  recover  in  the  matter.  One  of  the 
reasons  that  they  gave  for  it  was  that  there  was  no 
right  in  law  for  any  recovery  on  the  part  of  the 
plaintiff  in  the  other  action  because  its  actions  were 
the  result  not  of  any  contractual  situation  that 
would  entitle  them  to  a  recompense  but  was  simply 
pursuant  to  some  duty  that  existed  on  their  part. 
That's  all. 

And  that  being  so,  that  there  was  no  cause  of  ac- 
tion in  the  complaint.  And  I  don't  see  how — there 
is  no  decision  of  the  Court  here — I  didn't  read  any- 
thing to  the  effect  there  was  a  trust  fund,  that  the 
money  recovered  was  a  trust  fund  for  the  benefit 
of  any  creditors.  It  doesn't  say  so  there.  [32]  Aiid 
if  it  did,  it  would  be  the  purest  dictum  because  it 
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wasn't  a  matter  that  was  before  the  Court  for 
adjudication  at  all. 

I  see  what  your  argument  is,  Mr.  Goodrich,  but 
I  hope  you  will  excuse  me  for  asking  you  these 
questions  and  arguing  with  you.  It  helps  me  to  un- 
derstand, to  see  that  I  understand  what  you  have 
in  mind. 

Mr.  Goodrich:  Well,  I  would  like  to  make  that 
position  perfectly  clear  to  your  Honor  because  there 
is  a  marked  distinction  between  the  position  of  the 
Western  Pacific  Railroad  Corporation  as  a  stock- 
holder in  the  preceding  litigation  and  its  position 
now.  It  has  no  right  whatever — it  did  have  no  right 
according  to  the  decision  of  the  Court  to  participate 
in  these  tax  savings  because  it  was  a  stockholder  or 
because  it  was  the  owner  of  the  credit  with  the 
United  States  Government. 

But  the  reason  that  Judge  B3^rne  assigns  why  it 
could  not  as  a  stockholder  and  the  owner  of  the 
credit  obtain  this  $17,000,000  is  that  it  was  under 
a  duty  as  a  fiduciary  to  provide  that  money  to  the 
railroad  company  because  the  railroad  company  had 
unpaid  creditors  and  those  unpaid  creditors  could 
only  be — couldn't  include  anybody  else,  whether  we 
designate  any  of  them  as  John  Smith  or  by  the  true 
name — it  could  only  be  the  three  creditors  that  we 
have  named  in  the  complaint  here.  We  brought  the 
other  two  in  simply  for  the  purpose  of  making  it 
perfectly  clear  to  the  Court  the  sole  [33]  purpose 
of  this  action,  whether  it  was  determined  whether 
there  is  now  under  Judge  Byrne's  decision  a  trust 
obligation  in  that  fund  resting  upon  the  railroad 
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company  so  that  out  of  the  fund  so  far  as  it  may 
be  possible  to  do  it,  the  claims  of  those  unsatisfied 
creditors  may  now  be  met. 

The  railroad  company  here  has  asked  the  railroad 
corporation  be  held  in  contempt  of  court.  I  might 
say,  your  Honor,  I  think  you  probably  know  that 
as  a  result  of  the  terrific  loss  which  it  took  in  this 
bankniptcy  proceeding  and  the  loss  of  the  stock, 
the  Western  Pacific  Railroad  Corporation  is  itself 
in  the  hands  of  a  receiver  in  Delaware.  Its  affairs 
are  in  charge  of  the  chancellor  there;  Mr.  Alexis  I. 
DuPont  Bayard,  who  incidentally  is  a  very  eminent 
lawyer  in  the  State  of  Delaware,  is  a  receiver  of  the 
corporation.  It  was  his  judgment — it  was  the  judg- 
ment of  the  attorney  for  the  receiver,  Mr.  Marvel, 
Mr.  Nicodemus,  that  here  was  at  least  a  judicable 
question  to  be  brought  before  this  court  as  to 
whether  this  wording  in  that  decision  means  just 
what  it  says.  Perhaps  it  does  not.  But  surely  the 
receiver  could  not  be  in  the  position  of  neglecting 
any  opportunity,  if  as  a  creditor  the  corporation 
was  entitled  to  be  paid  out  of  this  apparent  trust 
fund,  to  seek  the  judgment  of  this  court  as  to 
whether  that  interpretation  is  correct  or  not.  I  dorrt 
think  that  there  is  any  contempt  in  the  matter  of 
that  kind.  As  a  matter  of  fact,  this  would  not  be,  if 
our  view  of  Judge  Byrne's  [34]  decision  is  correct. 
This  is  not  an  obligation  that  would  bar  in  any 
way  by  the  final  order  of  the  Court.  It  would  be  in 
the  nature  of  an  obligation  assumed  by  the  railroad 
company  under  the  Assumption  Agreement  hei-e, 
because  it  would  be  a  new  agreement.  We  don't 
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appear  before  this  court  in  contempt  of  the  court, 
and  certainly  we  are  not  asking  this  court  to  in  any 
way  violate  the  decisions  that  were  made  heretofore 
in  this  action.  We  can't  do  that.  This  plaintiff  is 
here  not  to  ask  that  the  same  remedy  be  given  to 
it  as  a  stockholder  that  was  denied  in  the  previous 
proceedings.  We  could  not  do  that,  your  Honor,  and 
would  not  do  that. 

But  Judge  Byrne  says  we  had  to  make  these  tax 
credits  available  to  this  company  for  the  purpose 
of  saving  these  tax  savings  because  it  had  creditors, 
and  the  railroad  company  itself  advanced  the  iden- 
tical argument  in  the  initial  proceedings,  and,  as 
I  cited  to  your  Honor,  you  made  the  comment  that 
there  seemed  to  be  something  in  that  contention. 

Xow,  if  we  are  correct,  the  railroad  company  here, 
it  raises  the,  as  it  did  in  the  preceding  proceeding, 
the  grou])  of  objections,  they  claim  this  is  res  judi- 
cata, the}^  argue  that  there  are  laches  and  barred 
by  the  final  order,  and  an  examination  of  the  final 
order  would  not  reveal  any  such  bar.  They  say  the 
statutes  of  limitations  apply.  If  our  view  of  Judge 
Byrne's  decision  is  correct  and  the  consequences 
flowing  from  it,  then  a  trust  fund  is  created  and  the 
st<itutes  of  [35]  limitations  do  not  apply  to  that.  A 
discharge  in  bankruptcy  would  not  even  apply  to 
it.  A  discharge  in  bankruptcy  is  neither  a  payment 
nor  an  extinguishment  of  a  debt,  your  Honor.  It  is 
merely  a  bar  to  the  enforcement  of  the  debt  by  legal 
proceedings.  It  neither  destroys  the  debt  nor  sup- 
plants the  moral  obligation  upon  which  the  debt 
rests.   The   debt  remains  unpaid  and  in  existence 
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after  the  discharge  in  baiikrupt^^y  so  that  security 
that  is  given  for  it  may  be  available  by  the  creditor, 
if  he  has  any  security,  and  if  a  new  promise  is  made 
to  pay  the  debt,  that  is  a  sufficient  consideration. 

Now  a  discharge  in  bankruptcy  would  not  affect 
this  matter  as  we  are  presenting  it  to  the  Court.  Of 
course,  the  old  claim  is  gone.  That  was  wiped  out 
by  the  decision  in  the  1946  proceedings,  as  1  call 
them,  the  long  period  of  litigation  which  ended  in 
the  confirmation  of  this  Court's  opinion.  But  this 
is  a  new  claim  which  we  are  presenting  to  the  Court, 
asking  for  its  interpretation  of  Judge  Byrne's  deci- 
sion, and  when  he  says  that  we  nuist  turn  over  those 
tax  savings  because  this  railroad  company  had  un- 
paid creditors,  we  can  assume  only  that  he  means 
the  unpaid  pre-reorganization  creditors  in  existence 
at  that  time,  and  that  when  they  received  the  money 
it  was  in  trust  at  least  for  the  payment  of  the  un- 
paid balance  on  those  claims. 

Whatever  the  residue  that  might  be  left,  if  any, 
afterward,  that  is  a  different  question  altogether. 
But  here  we  [36]  are  presenting  only  the  question 
of  the  correct  interpretation  of  this  decision  and  its 
effect  on  this  fund  which  we  can't  help  but  feel  if 
the  Judge  was  correct  that  its  basis  is  in  the  nature 
of  a  trust  fund  to  be  used  for  the  satisfaction  of  the 
balance  of  these  unpaid  claims,  it  is  a  new  thing, 
a  new  obligation  created  altogether,  not  an  old  one. 

Are  there  any  other  questions,  your  Honor? 

The  Court:     All  right. 

Mr.  Matthew:  May  it  please  the  Court,  1  think 
initially   I   should   answer   what   counsel   has   said 
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about  what  he  terms  a  construction  or  a  determina- 
tion in  Judge  Byrne's  opinion.  Your  Honor  will 
recall  that  two  or  three  times  counsel  for  the  plain- 
tiffs has  referred  to  "unpaid  creditors."  Judge 
Byrne  said  nothing  about  "unpaid  creditors." 

May  we  go  to  that  for  just  a  moment  ?  I  have  be- 
fore me  this  little  pamphlet  which  includes  both 
your  Honor's  opinion  and  the  opinion  of  the  Court 
of  Appeals,  and  I  am  turning  to  page  34  and  page 
35.  First,  I  call  your  Honor's  attention  to  the  in- 
troductory sentence  of  the  paragraph  from  which 
Mr.  Goodrich  has  in  part  quoted.  This  is  toward  the 
bottom  of  page  34 : 

"However,  it  is  contended  that  the  subsidiary 
should  have  notified  the  Corporation's  stockholders 
and  directors  of  the  filing  of  consolidated  returns 
so  that  independent  directors  and  officers  could  [37] 
have  been  put  in  charge  of  Coi'poration 's  interests 
to  make  a  bargain  with  the  subsidiaries  and  obtain 
compensation  as  a  prerequisite  to  filing  consolidated 
returns.  There  are  several  things  wrong  with  this 
argument.  The  most  obvious  is  that  the  entire. trans- 
action was  open  and  above  board." 

From  that  point  on,  Judge  Byrne  proceeds  to 
point  out  wherein  the  argument  is  wrong.  He  is 
replying  to  that  particular  argument  and  is  dispos- 
ing of  it. 

Now  when  he  comes  to  the  text,  and  which  Mr. 
Goodrich  did  quote,  and  which  is  quoted  in  the  com- 
plaint in  this  case,  mentioned  about  line  6  on 
page  35 : 

"The  Corporation  was  the  sole  owner  of  the  sub- 


vs.  Western  Pacific  R.E.  Co.,  etc.  125 

sidiary's  capital  stock.  As  such  it  was  under  a  duty 
to  deal  fairly  with  the  subsidiary  having  full  regard 
for  the  interests  of  the  creditors  and  holders  of  other 
securities." 

Nothing  is  said  about  "unpaid  creditors."  That 
is  all  I  need  to  say  there.  That  is  the  only  sentence 
in  w^hich  the  w^ord  "creditors"  is  noted. 

Certainly  there  is  nothing  in  the  text  of  this 
paragraph,  nothing  in  Judge  Byrne's  opinion,  which 
is  susceptible  of  being  translated  into  what  my  ad- 
versary has  suggested,  that  Judge  Byrne  was  holding 
or  undertaking  to  hold  that  here  a  trust  fu-id  was 
created,  was  called  into  being,  was  in  the  [38]  pos- 
session of  this  reorganized  railroad  company  so- 
called  trustee  custodian,  and  w^hich  now  must  be 
paid  over  to  the  unpaid  creditors.  He  said  nothing 
about  the  "unpaid  creditors"  at  all.  He  said  nothing 
about  a  trust  fund  and  there  is  nothing  in  what  he 
has  said  that  he  imports  that. 

Counsel  also  called  attention  to  the  fact  that  Judge 
Byrne  in  what  he  said  there  was  speaking  largely 
in  accordance  wnth  what  your  Honor  said  in  your 
Honor's  opinion.  I  think  he  is  right  in  that.  We 
go  back  to  page  15  of  this  pamphlet  where  we  have 
your  Honor's  opinion,  and  just  below  the  middle 
of  the  page  there  is  a  sentence  which  Mr.  Goodrich 
quoted.  I  will  quote  it  again : 

"Indeed  there  is  some  merit  to  defendant's  con- 
tention that  a  firm  obligation  rested  upon  plaintiff 
to  conform  and  co-operate  to  the  end  that  the  credi- 
tors and  new  owners  should  be  benefited  to  the 
fullest." 
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That  I  think  is  a  little  more  coiTect  statement  of 
just  what  Judge  Byrne  had  in  mind  and  what  he 
was  saying  was  merely  an  approval  of  what  this 
court  had  said,  and  indeed  there  is  no  reference  to 
"unpaid  creditors."  They  speak  of  "creditors"  and 
of  "new  owners"  and  the  new  owners  are  largely 
the  old  creditors  which  were  allowed  to  participate 
in  the  Plan. 

There  are  obviously  three  things  wrong  with  that 
particular  contention  on  the  part  of  our  adversaries. 
In  the  first  ])lace,  [39]  Judge  Byrne  did  not  say 
what  apparently  has  been  attributed  to  him.  He  said 
nothing  suggesting  that  a  trust  fund  had  come  into 
existence  to  satisfy  the  unpaid  creditors.  Nothing 
whatever. 

The  second  is  that  Judge  Byrne — I  should  rather 
say,  the  Court  of  Appeals  did  not  purport  to  make 
findings  of  its  own.  It  could  not  do  so.  What  it  did 
actually  was  to  approve  the  findings  of  this  court 
without  modification  at  all. 

And  third  and  finally,  the  judgment  of  this  court 
was  affirmed  and  without  the  slightest  modification. 

I  have  handed  to  the  Court  and  counsel  a  copy 
of  that  judgment,  so  there  will  be  no  question  about 
it.  This  amended  judgment,  second  paragraph,  re- 
cites : 

"It  is  by  the  Court  Ordered,  Adjudged  and  De- 
creed that  the  plaintiffs.  The  Western  Pacific  Rail- 
road Corporation  and  Alexis  I.  duP.  Bayard,  Re- 
ceiver, be  denied  all  relief,  and  that  the  interveners 
be  denied  all  relief,  and  that  the  plaintiffs  recover 
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nothing  and  that  the  interveners  recover  nothing 
from  the  defendants  or  any  of  them." 

That  they  receive  nothing.  That's  the  judgment. 
They  receive  nothing.  That  should  dispose  of  the 
contention  predicated  upon  what  counsel  has  termed 
Judge  Byrne's  decision. 

It  is  not  a  decision.  It  is  really  a  statement  of 
the  [40]  course  of  reason  and  does  not  have  the 
effect  that  counsel  seeks  to  attribute  to  it  and,  of 
course,  it  could  not  have  that  effect. 

Counsel  finally  observed  in  the  course  of  his  argu- 
ment, and  I  think  I  can  almost  quote  this  directly, 
he  said:  There  is  a  marked  distinction  between  the 
status  of  the  Western  Railroad  Corporation  as  a 
stockholder  and  its  status  as  a  creditor.  That's  about 
his  language.  Then  he  went  on  to  say:  Of  course,  the 
Western  Pacific  Railroad  Corporation  was  bound 
by  the  results  reached  in  the  suit  before  your  Honor 
in  which  it  was  held  that  the  corporation  and  the 
receiver  should  take  nothing. 

But  he  says  that  simply  concluded  it  as  a  stock- 
holder and  they  still  have  a  claim  as  a  creditor. 

Assume  that  is  true  for  the  moment.  But,  as  your 
Honor  pointed  out  in  the  inquiries  which  came  from 
the  bench  this  morning,  what  was  his  status  as  a 
creditor?  Was  it  an  antecedent  creditor?  It  was 
such  an  antecedent  creditor  and  is  bringing  this 
suit  here  for  the  purpose  of  recovering  some  seven 
millions  of  dollars  and  more  upon  a  claim  which  is 
at  least  eighteen  years  of  age  and  more  because  it 
was  based  upon  an  indebtedness  incurred  prior  to 
the  petition  for  reorganization  on  August  2,  1935, 
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and  that  will  have  its  nineteenth  birthday  in  August 
of  this  year. 

Now  only  so,  but  that  claim  was  held  valueless 
in  the  [41]  reorganization  proceeding.  It  was  ordered 
cancelled  and  discharged,  it  w^as  cancelled  and  dis- 
charged, it  has  been  dead  and  buried  for  some  ten 
years  and  it  is  beyond  the  possibility  of  resurrection 
now,  and  being  made  the  basis  of  this  suit. 

In  order  there  can  be  no  possible  misunderstand- 
ing as  to  the  status  of  that  claim,  and  I  repeat  it 
was  an  antecedent  claim,  I  have  excerpted  from  the 
order  of  the  Interstate  Commerce  Commission  pre- 
scril)ing  this  i-eorganization  plan,  what  the  Commis- 
sion said  both  about  this  claim  of  the  Western 
Pacific  Railroad  Corporation  as  a  stockholder  and 
its  claim  as  a  creditor,  and  a  copy  has  been  handed 
to  youi"  Honor,  this  single  sheet,  and  a  copy  has 
been  handed  to  counsel. 

On  it,  and  from  it  we  can  see  whether  the  claim 
is  really  any  different. 

First,  under  subdivision  P,  paragrajih  6 — I  am 
now^  quoting: 

"The  unsecured  claims  of  the  Western  Pacific 
Railroad  Corporation  and  the  Western  Realty  Com- 
pany, and  other  unsecured  claims  not  entitled  to 
priority  over  existing  mortgages,  are  found  to  be 
without  value,  and  no  securities  or  cash  shall  be 
distributed  under  the  Plan  in  respect  of  these 
claims." 

So  the  claim  is  held  to  be  without  value. 

Now  we  proceed  to  subdivision  R,  which  roads  as 
follows:  [42] 


vs.  Western  Pacific  R.R.  Co.,  etc.  129 

''The  capita]  stock  of  the  debtor  and  the  unse- 
cured claims  against  the  debtor  not  entitled  to 
priority  over  existing  mortgages  shall  be  cancelled." 

So  the  stock  was  held  valueless,  and  the  Western 
Pacific  claim  as  a  creditor  was  held  valueless.  The 
claim  was  ordered  to  be  cancelled,  and  it  was  can- 
celled. 

Now  the  reorganization  proceeding,  which  lasted 
over  ten  years,  that  reorganization  plan,  as  your 
Honor  knows,  was  approved  in  the  first  instance  by 
order  of  Judge  St.  Sure  sitting  in  the  proceeding. 
There  was  an  apj^eal.  The  Court  of  Appeals  re- 
versed and  the  Supreme  Court  granted  certiorari. 
In  March  of  1943  the  Supreme  Court  reversed  the 
Circuit  Court  and  approved  the  order  made  by  the 
District  Court  upholding  the  plan. 

That  plan,  as  I  have  stated  to  your  Honor  and 
made  clear  by  this  little  excerpt,  held  the  corpora- 
tion's claim  valueless  and  ordered  it  cancelled,  and 
the  Supreme  Court  approved  it. 

In  the  fall  of  that  same  year,  the  District  Court 
again,  through  Judge  St.  Sure,  made  an  order  con- 
firming the  plan  and  no  appeal  was  taken  of  that 
order.  That  should  be  enough. 

When  that  plan  was  confirmed  as  the  plan  that 
should  be  submitted  to  the  creditors  which  actually 
was  accepted  and  finally  consummated,  that  was  the 
end  of  that  claim  because  [43]  it  was  held  valueless 
in  that  reorganization  proceeding. 

Now  that  isn't  all.  I  don't  know  how  far  your 
Honor  will  expect  me  to  carry  this.  But  we  pass 
along  to  the  time  Judge  St.  Sure  made  his  revest- 
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ment  order,  wliicli  I  think  was  in  the  fall  of  1944. 
That  order  was  made  November  27,  1944: 

**  Order  directing  the  revesting  of  properties  of 
the  debtor  in  the  reorganization  company  free  and 
clear  of  all  claims  except  such  as  have  been  spe- 
cifically approved  *  *  *" 

Now  this  order  included  the  requirement  that  the 
reorganization  committee  execute  an  assumption 
agreement  did  not  require  the  assumption  of  pre- 
reorganized  claims,  such  as  this,  against  the  debtor 
company  or  of  unsecured  claims  which  were  can- 
celled and  discharged.  On  the  contrary,  it  expressly 
withheld  authority  to  pay  such  unsecured  claims. 
And  I  come  to  that  now,  although  probably  is  isn't 
necessary,  but  since  I  have  purported  to  rely  upon 
the  assumption  agreement  to  pass  upon  this  sup- 
posed liability  to  the  reorganized  company,  the 
Court  should  know  that  was  not  the  purpose  or  in- 
tent of  the  assumption  agreement  but  was  expressly 
forbidden  by  the  order  of  the  Court  itself.  That 
proviso  reads  as  follows: 

a*  *  *  provided,  however,  that  this  order  shall 
not  be  construed  as  a  modification  of  any  former 
orders  of  this  court  barring  or  settling  [44]  claims 
against  the  debtor  or  the  debtor's  Trustees,  and  said 
Railroad  Company  shall  assume  only  the  valid  and 
outstanding  obligations  and  liabilities  of  the  debtor 
or  the  debtor's  Trustees,  other  than  unsecured 
claims  against  the  debtor  not  entitled  to  priority 
over  existing  mortgages,  which  unsecured  claims 
are  hereby  cancelled  and  discharged,  and  only 
such  obligations  and  liabilities  as  are  preserved 
under  the  plan  of  reorganization  and  are  not  limited 
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or  discharged  by  the  prior  orders  of  this  court." 
So  as  of  that  it  is  perfectly  clear  now  only  that 
this  claim  of  $7,000,000  which  the  railroad  corpora- 
tion is  now  attempting  to  make  the  subject  of  this 
suit,  this  new  suit,  that  claim  has  been  dead  and 
buried  so  long  that  I  am  at  a  loss  to  understand 
how  even  my  rather  persistent  friend  on  the  opposi- 
tion can  see  any  occasion  for  attempting  to  bring 
suit  upon  it.  The  claim  has  not  only  been  discharged 
but  I  say  has  been  interned  so  long  that  it  cannot 
be  resurrected  for  any  purpose. 

The  difficulty  with  my  adversary's  case  is  this — it 
is  directed  to  two  objectives,  neither  of  which  is 
possible  of  attainment.  The  first  is  to  recover  udoti 
this  antecedent  claim  of  the  Western  Pacific  Rail- 
road Corporation  against  the  old  debtor  company, 
which  was  cancelled  and  discharged  in  the  reorgani- 
zation proceeding.  Now  that  is  impossible  and  yet 
that  [45]  is  frankly  avowed  in  the  complaint,  and 
they  say,  because  they  are  intrigued  by  what  Judge 
Byrne  said,  in  that  opinion  they  find  some  kind  of 
a  trust  fund  and  then  and  therefore  that  trust  fund 
is  now  available  to  satisfy  the  unpaid  claims  of 
antecedent  creditors  even  though  those  claims  have 
been  waped  out.  I  can't  follow  that  line  of  reasoning 
at  all.  That  is  not  the  effect  of  a  proceeding  in  bank- 
ruptcy. 

Tn  that  connection,  I  would  like  just  briefly  to 
bring  to  your  Honor's  attention  something  that  was 
said  in  your  Honor's  opinion  which  1  think  effec- 
tively disi)oses  of  at  least  a  large  part  of  my  ad- 
versary's argument.  This  is  on  page  15  of  this  little 
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pamphlet,  with  the  brown  cover — I  will  read  just 
one  paragrajih,  if  I  may,  the  last  paragraph  on  the 
page — page  14: 

''When  it  was  finally  determined,  after  running 
the  full  gamut  of  court  and  administrative  proce- 
dure, in  the  reorganization  of  the  Western  Pacific 
Railroad  Company,  that  the  plaintiff's  interest  was 
worthless,  nothing  short  of  some  extraordinary 
cause  justifying  reopening  the  reorganization  pro- 
ceeding could  effect  a  change.  To  make  any  award 
in  this  cause,  under  the  assumed  authority  of  equity 
principles,  would  be  in  effect  to  modify  the  adminis- 
trative and  judicial  judgments  in  the  reorganization 
proceeding.  Such  a  procedure  would  be  an  indirect 
nullification  of  the  purpose  of  the  [46]  reorganiza- 
tion statute,  in  the  guise  of  an  afterthought  alleg- 
edly of  equitable  persuasion." 

Your  Honor  was  there  addressing  himself  to  the 
claim  of  these  so-called  tax  savings  in  the  suit 
which  was  before  your  Honor  for  so  long.  But  that 
language  is  equally  pertinent  to  the  claim  of  this 
Western  Pacific  Railroad  Corporation  as  a  creditor, 
particularly  when  that  claim  has  been  held  valueless 
and  has  been  in  fact  cancelled  and  discharged. 

I  have  said  that  the  first  objective  is  impossible 
of  attainment  because  the  decrees  in  the  reorganiza- 
tion proceeding  prevent  it  and  in  fact  forbid  it. 
Now^  the  second  objective  is  to  obtain  something  in 
the  nature  of  a  retrial  of  the  so-called  tax  savings 
case.  [47] 

It  is  difficult  for  me  to  understand  how  counsel 
can  concede,  as  he  did  this  morning,  that  the  Cor- 
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poration  and  the  Receiver  are  precluded  by  the 
Decision  in  that  case  as  he  has  said,  and  yet  to  de- 
clare in  the  Return  to  this  Order  to  Show  Cause 
that  is  essentially  an  identical  action. 

I  know  your  Honor  has  before  him  the  Respond- 
ents' Return  to  the  Order  to  Show  Cause.  It  is  a 
sheet  of  paper  only.  I  wish  to  deal  wdth  it  a  little 
more  fully  a  little  later  on. 

I  refer  at  the  moment  to  the  second  paragraph 
that  reads  as  follows: 

''Said  suceessoral  action  was  brought  by  respond- 
ents to  implement  a  determination  of  the  Court  of 
Appeals  in  the  Ninth  Circuit  in  an  earlier  and 
substantially  identical  action  brought  by  them  under 
said  Assumption  Agreement,  by  providing  a  ma- 
chinery or  medium  for  the  administration  of  a  trust 
resulting  therefrom  in  respect  of  a  fund  of  $17,- 
201,739  in  the  custody  of  the  defendant  Railroad 
Company  but  held  by  it  subject  to  all  of  its  obliga- 
tions under  said  Assumption  Agreement." 

To  my  mind  that  is  a  very  curious  representation. 
That  fund  of  $17,201,739  will  be  familiar  to  your 
Honor.  That  is  the  rotund  sum  which  our  adver- 
saries were  sueing  in  the  tax  litigation  case,  the  so- 
called  tax  saving.  And  here  it  is  [48]  recited  in  this 
Return  that  that  is  a  "substantially  identical  ac- 
tion" with  the  present  action. 

Well,  if  these  two  actions  are  substantially  identi- 
cal, it  would  seem  basically  clear  that  the  judgment 
entered  by  your  Honor  in  that  case  and  which  was 
approved  by  the  Circuit  Court  of  Appeals  and  which 
the  Supreme  Court  of  the  United  States  refused  to 
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disturb  res  judicata  respecting  all  issues  raised  in 
that  substantially  identical  action. 

I  will  come  back  to  this  a  little  later.  Perhaps  as 
long-  as  we  have  come  to  it,  I  will  deal  with  it  a 
little  further,  if  your  Honor  please,  because  I  am 
thoroughly  dissatisfied  with  this  Return.  It  is  not 
responsive  by  any  means  to  our  petition  for  Order 
to  Show  Cause.  I  think  it  is  highly  misleading. 

Now,  the  first  paragraph  is  as  follows: 

"The  successoral  action  commenced  by  the  re- 
spondents in  this  Court  being  Civil  Action  No. 
33514,  was  brought  against  the  defendant  Western 
Pacific  Railroad  Company  under  the  Assumption 
Agreement  executed  by  the  defendant  Western  Pa- 
cific Railroad  Company  as  required  by  said  final 
order  to  enforce  a  valid  and  subsisting  liability  of 
the  reorganization  Trustees  which  was  transferred 
to  the  reorganized  Western  Pacific  Railroad  Com- 
pany; and  it  is  an  [49]  excepted  action  provided 
for  and  contemplated  by  said  final  decree  of  March 
28,  1948,  and  in  no  respects  violative  thereof." 

Well,  if  your  Honor  please,  I  think  counsel  de- 
fined it  very  clearly  to  your  Honor  that  this  is  an 
effort  to  recover  upon  that  antecedent  claim,  the 
claim  of  the  corporation  as  a  creditor  against  the 
old  debtor  company. 

That  claim  never  became  a  liability  of  the  reor- 
ganization trustees,  and  could  not  have  become  a 
debt  of  the  reorganization  trustees.  It  could  not 
have  been  carried  forward  and  imposed  upon  the 
reorganized  company.  The  Assumption  Agreement 
did  not  require  the  reorganized  company  to  assume 
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these  antecedent  claims  against  the  old  debtor  com- 
pany. 

On  the  contrary,  I  point  out  to  your  Honor  that 
the  order  of  Court  forbade  that,  and  yet  it  is  set 
forth  in  that  first  paragraph  of  this  Return,  that 
this  was  brought  upon  a  claim  to  enforce  a  valid 
and  subsisting  liability  of  the  reorganization  trus- 
tees. 

I  submit  to  your  Honor  that  that  representation 
is  not  in  conformity  with  what  is  in  the  complaint 
itself. 

I  refer  to  the  second  paragraph.  As  regards  the 
first  paragraph,  I  think  I  need  say  nothing  about 
that  or  about  what  counsel  has  stated  to  your  Honor 
in  that  connection,  beyond  this,  that  it  does  not  ap- 
pear, so  far  as  I  know,  that  the  Chancery  Court  in 
Delaware  specifically  authorized  the  [50]  institution 
of  this  particular  complaint.  Nothing  was  shown 
that  it  has.  I  assume  that  in  making  this  Return 
upon  w^hat  is  based  the  general  authority  of  the 
Chancery  Court,  that  is  not  a  matter  of  moment  in 
any  event. 

If  an  action  is  brought  which  is  in  fact  con- 
temptuous, it  is  contempt  no  matter  upon  whose 
order  it  is  in  this  Court. 

I  think  I  have  said  enough  about  the  reorganiza- 
tion proceeding  which,  as  I  have  told  your  Honor 
was  brought  to  a  conclusion  by  the  final  order  of 
March  28,  1946.  I  did  refer  to  the  injunctive  pro- 
ceedings in  the  prior  revestment  order,  but  the  final 
order  contains  injunctive  positions  just  as  distinct, 
and  I  am  quoting  briefly  from  paragraph  six  of  this 
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final  order,  and  a  copy  of  that  has  been  handed  to 
your  Honor  and  likewise  pleaded  in  our  petition. 
These  are  injunctive  provisions  which  prohibited 
the  institution  of  suit  against  the  reorganized  com- 
pany, and  I  am  quoting: 

*<#  *  *  ^jj  account  of  or  based  upon  any  right, 
claims,  or  interest  of  any  kind  or  nature  whatsoever 
which  any  such  persons,  firm  or  corporation  may 
have  had  in,  to  or  against  the  Debtor,  or  any  of  its 
assets  or  properties,  on  or  before  December  28, 
1944  (except  as  specifically  provided  for  or  per- 
mitted by  ])rior  order  of  this  Court),  *  *  *'' 

Certainly  suit  upon  this  claim  which  was  an  ante- 
cedent [51]  claim  which  existed  before  August  2, 
1944 — was  certainly  a  claim  effected  on  or  before 
August  2,  1944,  and  the  injunctive  proceedings  for- 
bid the  institution  of  this  suit. 

I  can  say  little  more,  I  think,  respecting  what 
was  set  forth  in  our  petition  for  an  Order  to  Show 
Cause  why  the  Western  Pacific  Railroad  Corpora- 
tion and  the  Receiver  should  not  be  adjudged  guilty 
of  contempt  for  instituting  this  suit  which  was 
directly  in  conflict  with  the  injunctive  provisions 
which  I  just  brought  to  the  attention  of  the  Court. 

I  intended  to  say  something  more  than  now  ap- 
pears to  be  necessary  respecting  the  tax  saving  suit, 
as  it  has  been  called.  Your  Honor  is  thoroughly 
familiar  with  it.  That  litigation  carried  over  more 
than  seven  years.  Your  Honor  knows  there  was  a 
protracted  trial  here.  Your  Honor  is  familiar  with 
the  judgment  entered.  The  Circuit  Court  affirmed 
it.  The  Supreme  Court  refused  to  disturb  it,  and 
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ever  since  that  time  that  judgment  has  been  final.  It 
is  beyond  challenge  anywhere  and  it  is  res  judicata 
of  any  claim  directed  to  the  revenue  of  the  trustees, 
so-called  tax  savings,  which  is  the  subject  of  the 
complaint  in  that  proceeding. 

The  filing  of  this  complaint  is  a  strange  act  of 
these  two  prolonged  pieces  of  litigation  in  the  re- 
organization proceeding  and  before  your  Honor.  I 
intended  or  I  w^ould  be  tempted  to  review  that  bill 
of  complaint  rather  fully  but  I  [52]  gather  your 
Honor  has  read  it  and  I  think  I  need  not  say  more 
than  has  already  been  developed  in  connection 
with  it. 

The  only  thing  that  is  new  in  that  complaint  at 
all  is  the  attempted  use  of  those  few  sentences  in 
Judge  Byrne's  Opinion,  with  the  extraordinary  con- 
tention of  my  adversary — importing  the  "unpaid" 
continuously — that  it  is  in  his  behalf  a  ruling  that 
a  trust  fund  has  been  created  which  now  may  be 
used  in  part  at  least  to  pay  oif  claims  eighteen  years 
old  or  more  which  were  held  valueless  and  which 
were  ordered  cancelled  and  discharged  in  the  reor- 
ganization proceeding.  [53] 

When  a  claim  is  cancelled  and  discharged,  it  is 
through.  I  don't  know  whether  I  have  to  say  that 
any  more  than  I  have  said  it.  But  it  is  beyond  my 
ability  to  understand  how  our  adversaries  can  now 
come  before  this  court  and  sue  upon  a  claim  which 
was  held  valueless  in  the  reorganization  proceeding 
and  which  by  order  of  court  itself  was  required  to 
be  released  and  cancelled  and  discharged. 

When  a  claim  is  cancelled,  discharged,  it  doesn't 
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exist  any  longer.  And  that  is  one  of  the  objectives 
of  this  suit.  But  one  would  never  guess  that  objec- 
tive is  in  this  suit  upon  reading  the  return.  Nothing 
whatever  is  said  about  this  suit  to  recover  this 
$7,000,000  on  the  old  pre-reorganized  claim  against 
the  debtor  company. 

What  the  architect  of  this  extraordinary  com- 
plaint has  undertaken  to  do  is  to  try  to  put  two 
things  together.  But  neither,  as  I  said  before,  can 
be  accomplished  and  neither  supports  the  other.  It 
is  an  attempted  retrial  of  the  tax  savings  suit  be- 
yond any  question.  They  so  state  in  their  return, 
and  beyond  question  they  attemj^t  to  find  something 
in  Judge  Byrne's  opinion  in  the  tax  savings  case 
which,  as  they  view  it,  will  enable  them  to  revise 
that  ancient  claim  and  now  get  some  money.  I  sub- 
mit to  your  Honor  that  is  simply  impossible. 

I  don't  know  what  counsel  expects  to  gain  by 
quoting  from  the  letter  addressed  by  the  receiver  to 
the  Western  [54]  Pacific  Railroad  Corporation  in 
advance  of  bringing  this  litigation,  on  page  14.  I 
don't  know  as  I  need  to  comment  upon  it.  I  think 
merely  an  announcement  to  the  effect  that  if  the 
Supreme  Court  should  refuse  to  give  the  corpora- 
tion the  relief  it  sought  by  the  second  petition  of 
certiorari  then  there  is  intention  to  bring  some  kind 
of  an  action  out  here  in  the  bankruptcy  court,  that 
to  my  mind  is  meaningless.  It  is  just  an  announce- 
ment that  this  vexatious  litigation  will  continue,  and 
nothing  more. 

I  think  I  have  probably  said  enough  respecting 
both  what  took  place  in  the  reorganization  proceed- 
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ing  and  what  took  place  in  what  we  call  the  tax 
savings  suit  before  your  Honor. 

There  can  be  no  question  at  all  that  the  order,  the 
judgment,  the  decrees  in  those  three  litigations,  in 
those  two  pieces  of  litigation,  are  final  and  conclu- 
sive. Now  here  we  are  after  the  reorganization 
proceeding,  already  a  period  of  ten  years.  We  got 
through  it.  And  the  litigation  which  was  started 
before  your  Honor  required  seven  years  before  we 
were  through  with  that.  There  must  come  a  time 
when  litigation  should  come  to  an  end.  And  this 
litigation  should  now  come  to  an  end  without  a 
resumption  of  this  harassing  litigation. 

There  is  something  I  went  to  say  in  response  to 
counsel's  plea  that  the  institution  of  this  suit  should 
not  be  deemed  contemptuous.  Plainly  it  is  con- 
temptuous and  our  memorandum  of  authorities  I 
think  makes  that  very  clear  to  your  Honor.  [55] 
We  have  reproduced  in  that  memorandum  of 
authorities  a  copy  of  the  order  made  by  Judge  St. 
Sure  in  another  contempt  proceeding,  the  same 
counsel  being  opposed.  If  your  Honor  will  have  that 
in  mind.  That  is  a  memorandum  of  authorities  in 
the  contempt  matter.  It  is  on  page  2  of  the  memo- 
randum, which  I  think  is  at  the  bottom  of  my  file. 
I  take  it  your  Honor  has  it. 

This  is  Judge  St.  Sure's  order,  and  I  am  refer- 
ring to  paragraph  (f )  on  page  2,  which  I  now  read : 

''The  Court,  being  fully  advised,  finds  *  *  *  that 
in  and  by  said  action  The  Western  Pacific  Railroad 
Corporation  has  asserted  and  now  asserts  a  claim 
against  the  petitioner  which,  if  it  exists  at  all,  ex- 
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isted  on  and  before  December  28,  1944,  and  was 
released  and  discharged  by  said  Final  Order;  that 
the  assertion  of  such  a  claim  was  and  is  barred  and 
enjoined  by  said  Final  Order;  and  that  the  com- 
mencement of  said  action  is  not  and  has  not  been 
provided  for  or  permitted  by  any  order  of  this 
court." 

In  that  case,  as  here,  The  Western  Pacific  Rail- 
road Coi'poration  was  attempting  to  sue  the  reor- 
ganized Western  Pacific  Railroad  Company  upon 
a  claim  which,  in  the  language  of  Judge  St.  Sure 
and  in  the  language  of  his  order,  existed  on  or  be- 
fore December  28,  1944.  Therefore,  the  suit  was 
contemptuous,  and  the  court  so  held.  [56] 

I  argue  the  resj^ondent  should  be  adjudged  guilty 
of  contempt,  and  knowingly  so  guilty.  Having  said 
that,  I  believe  it  to  be  my  duty  to  afford  justifica- 
tion. 

In  the  first  place.  New  York  counsel  for  The 
Western  Pacific  Railroad  Coi'poration  participated 
throughout  the  reorganization  proceeding.  He  is 
familiar  with  all  that  took  place  there  and  obviously 
cognizant  of  all  of  the  orders — obviously  and  prop- 
erly brought  to  his  attention.  He  was  therefore 
fully  advised  respecting  the  orders  of  the  reorgani- 
zation court  and  fully  advised  in  particular  respect- 
ing the  orders  which  cancelled  the  claim  of  the 
corporation  ordering  it  discharged  and  forbade  the 
institution  of  suit  upon  that  as  well  as  prior  claims 
of  similar  character.  That  is  the  first  thing. 

Now^,  secondly,  we  come  back  again  to  the  Sacra- 
mento Northern  Railway  proceeding  in  which  Judge 
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St.  Sure  held  that  the  suit  then  brought  by  the  cor- 
poration was  contemptuous.  Your  Honor  will  recall 
that  some  time  later  the  corporation  filed  its  petition 
in  the  bankruptcy  proceeding  for  what  was  called  a 
modification  or  clarification  of  that  general  order 
with  a  view  to  permitting  the  corporation  to  rein- 
stitute  that  suit,  a  new  suit  upon  the  same  ground. 
It  came  before  your  Honor  as  successor  to  Judge 
St.  Sure  in  the  bankruptcy  proceeding.  The  petition 
that  was  filed  has  not  a  little  significance,  and  I  am 
talking  now  about  the  petition  that  [57]  was  filed 
on  the  part  of  the  corporation  and  dated  August  18, 
1947,  in  behalf  of  the  railroad  corporation  by  LeRoy 
R.  Goodrich  and  Frank  C.  Nicodemus,  Jr.,  of  coun- 
sel. I  am  quoting  from  pragraph  9,  and  the  ])urpose 
is  to  make  clear  to  the  Court  what  counsel  then 
knew  and  understood  as  to  what  these  injunctive 
proceedings  meant.  I  am  now  quoting : 

"The  petitioner  further  represents  that  the  true 
intent  and  purpose  of  the  final  order  of  March  28, 
1946,  was  to  prevent  the  reassertion  of  claims 
against  the  debtor  railroad  corporation  which  ex- 
isted at  the  date  the  debtor's  properties  were  placed 
into  judicial  custody,  August  2,  1935,  and  which 
were  cut  off  or  intended  to  be  cut  off  by  the  ])lan 
or  reorganization  as  of  its  effective  date,  January 
1,  1939." 

Now  here  I  interrupt  the  quotation  for  a  moment 
because  I  wish  to  emphasize  what  is  there  said  by 
opposing  counsel,  same  counsel  opposing  us  here, 
that  the  intent  of  that  final  order  was  to  cut  off 
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claims  which  existed  on  August  2,  1935,  to  prevent 
the  reassertion  of  those  claims,  as  I  already  read. 

Now  the  sentence  continues,  and  I  continue  with 
it  for  just  the  sake  of  completing-  it,  although  it  is 
not  pertinent  to  the  instant  matter: 

''And  it  was  not  intended  to  cut  off  valid  and 
subsisting  claims  against  the  trustees  created  [58] 
by  or  resulting  from  business  transacted  by  and 
with  the  trustees  during  the  period  of  judicial  op- 
eration and  administration." 

In  short,  this  Court  did  not  by  its  order  of  March 
28,  1946,  intend  to  repudiate  any  of  its  own  obliga- 
tions or  what  was  tantamount  there  to  the  obligation 
to  the  trustees. 

As  counsel  recognize  and  declare,  the  purpose  of 
the  opinion  of  the  injunctive  provision  was  to  forbid 
the  reassertion  of  claims  which  existed  before  Au- 
gust 2,  1935,  which  were  intended  to  be  cut  off  by 
the  order  but  was  contending  that  the  particular 
case  he  had  represented  a  claim  against  the  reor- 
ganization trustees.  The  Court  thought  otherwise. 
But  that  is  the  claim,  that  is  the  distinction. 

As  I  was  saying,  if  counsel  for  the  corporation 
understood  on  August  18,  1947,  when  they  filed  their 
petition  with  your  Honor  that  such  was  the  purpose 
and  the  effect  of  those  injunctive  provisions,  they 
must  have  had  the  same  understanding  as  to  their 
meaning  when  they  filed  this  new  bill  of  complaint 
in  April  of  this  year. 

Court  orders  are  to  be  obeyed.  When  a  court 
order  has  knowingly  been  disobeyed,  judgment  of 
contemi^t    and    appropriate    disciplinary    measures 
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should  follow  as  a  course,  and  I  think  it  is  necessary 
to  the  vindication  and  enforcement  of  the  court's 
jurisdiction,  and  otherwise  there  is  never  an  end  of 
litigation,  notwithstanding  an  injunction  forbids 
that  [59]  litigation. 

I  think,  if  your  Honor  please,  I  need  not  take  up 
separately  now  our  motion  for  a  summary  judg- 
ment. In  effect,  I  think  everything  that  is  germaine 
to  that  has  already  been  developed  in  the  course  of 
argument.  That  motion  is  rested  upon  conventional 
rules  of  court  in  the  first  instance.  There  is  no 
genuine  issue  of  fact,  and  there  is  none.  I  have  filed 
our  motion  for  summary  judgment,  and  we  rest  that 
motion  for  summary  judgment  fundamentally  upon 
two  very  simple  matters.  First,  the  final  judgment 
and  the  decrees  in  the  reorganization  proceeding, 
Avhich  not  only  had  annulled  this  particular  claim 
of  the  corporation  to  its  antecedent  advancements 
to  the  old  debtor  company,  that  suit  upon  it,  but 
brought  the  whole  proceeding  to  an  end.  That  has 
been  dead,  as  I  say,  for  all  these  years. 

And,  second,  we  rely  upon  your  Honor's  judgment 
in  the  tax  saving  case  which  was  confirmed  by  the 
Court  of  Appeals,  not  disturbed  by  the  Supreme 
Court,  as  a  final  judgment  which  is  res  judicata  of 
all  issues  raised  in  that  proceeding  or  which  could 
have  been  raised  in  connection  with  that  litigation. 

Those  two  cases,  the  results  of  those  two  cases, 
afford  a  complete  bar  to  the  action  here  being  at- 
tempted in  this  proceeding. 

Now  I  will  say  just  one  thing  more,  if  your  Honor 
please.  I  think  I  have  already  suggested  it,  and  I 
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would  like  to  suggest  [60]  it  once  more.  There  must 
come  a  time  when  we  can  be  through  with  litigation, 
and  that  time  we  feel  has  been  reached  here.  The 
reorganization  proceeding  was  more  than  ten  years, 
and  a  good  many,  many  years  have  passed  since  that 
was  closed,  the  final  order  in  1946 — eight  years,  the 
litigation  before  your  Honor  took  more  than  seven 
years.  There  can  be  no  question  that  the  judgments, 
orders,  whatever  took  place  in  those  two  proceed- 
ings, are  final  and  that  they  are  res  judicata  in  all 
aspects,  and  we  think  this  further  hearing  is  merely 
intolerable. 

If  there  are  any  inquiries  from  your  Honor,  I  will 
be  glad  to  answer  them.  But  I  think  that  I  need 
not  cover  the  groimd  that  I  have  marked  off  for 
possible  discussion.  It  seems  to  me  the  issues  are 
now  quite  clear. 

Mr.  Goodrich:  Your  Honor,  first  I  will  refer  to 
counsel's  statement  with  regard  to  the  expression 
used  by  Judge  Byrne  in  his  decision  and  the  argu- 
ment which  he  says  I  made  upon  it.  I  certainly 
would  not  insert  or  omit  a  word  in  quoting  from 
any  decision  of  any  judge  before  this  or  any  other 
court.  I  think  what  I  did  in  reference  to  the  decision 
of  Judge  Byrne  was  to  read  precisely  as  Mr. 
Matthew  has  read  certain  sentences  from  that  deci- 
sion and  the  sentence  in  which — the  two  sentences 
in  which  the  word  "creditors"  appears.  They  are 
these ;  speaking  of  the  fact  that  the  corporation  was 
the  sole  owner  of  the  subsidiary  capital  stock,  the 
Judge  says: 

"As  such  it  was  under  a  duty  to  deal  fairly  [61] 
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with  the  subsidiary  having  full  regard  for  the  in- 
terests of  the  creditors  and  holders  of  other  se- 
curities *  *  *  It  owed  a  duty  not  to  require  its  sub- 
sidiary to  forego  a  legitimate  tax  saving  and  could 
not  bargain  to  perform  its  duty." 

And  in  the  next  paragraph  he  again  uses  the  same 
word,  "creditors" — in  this  fashion — he  says: 

"If  Corporation  had  required  tribute  as  a  condi- 
tion of  its  co-operation,  then  it  would  have  been 
acting  with  less  than  the  required  standard  of  fair- 
ness to  the  subsidiary's  creditors." 

Now,  that  is  exactly  the  same  as  I  read  both  of 
those  sentences  before.  It  is  true,  I  think,  that  in 
the  course  of  the  discussion  of  the  possible  effect 
of  that  decision  I  spoke  of  these  three  creditors  as 
the  "unpaid  creditors."  But  surely  the  distinction 
between  the  one  and  the  other  is  perfectly  obvious 
and  I  think  Mr.  Matthew  is  wrong  in  implying  that 
I  in  any  fashion  distorted  the  language  of  the  Judge. 
The  Judge  was  speaking  of  the  fact  that  we  were 
required  to  make  this  tax  credit  available  to  the 
railroad  company,  as  he  puts  it — to  make  sure  that 
we  will  have  it  now — because  we  had  to  deal  fairly 
with  the  company  "having  full  regard  for  the  in- 
terests of  the  creditors  and  holders  of  other  securi- 
ties," and  he  said  that  if  we  had  not  done  so  we 
would  not  have  been  acting  with  "the  required 
standard  of  fairness  to  the  subsidiary's  [62]  credi- 
tors." 

Well,  of  course,  the  only  creditors  who  had  not 
been  fully  paid  were  these  creditors,  and  that  is  why 
in  discussing  Judge  Byrne's  statement  I  referred 
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to  them  as  the  "unpaid  creditors."  It  is  perfectly 
correct,  the  Judge  did  not  use  the  word  "unpaid." 
I  used  the  word  "unpaid."  Because  it  is  the  only- 
way  in  which  we  could  possibly  determine  what  the 
Judge's  statement  meant. 

If  a  creditor  has  been  paid  in  the  course  of  a 
bankruptcy  proceeding,  it  seems  to  me  he  ceases  to 
be  a  creditor  at  all,  for  the  simple  reason  that  pay- 
ment wipes  out  the  debt  in  full.  If  in  a  bankiiiptcy 
proceeding  the  creditor  is  not  paid  for  the  reason 
that  there  are  not  assets  enough  to  make  it  possible 
to  pay  him  at  all,  then  his  claim,  while  it  may  be 
valueless  in  the  sense  that  there  are  no  present  as- 
sets to  pay  it,  his  claim  is  still  a  claim,  the  debt  is 
still  a  debt.  Even  a  discharge  in  bankruptcy  does 
not  discharge  the  debt,  and,  as  I  have  cited  to  youi' 
Honor,  and  although  I  need  not  supply  the  authori- 
ties— every  attorney  knows — that  subsequent  to  the 
discharge  in  bankruptcy  a  new  promise  will  make 
that  debt  good  again  and  serve  the  purpose  of  re- 
viving it;  or  I  can  offer  to  give  "A"  some  money, 
provided  he  will  pay  it  to  "  B  "  who  was  his  creditor ; 
even  though  the  debt  has  been  wiped  out  in  bank- 
ruptcy and  I  provide  the  money,  I  think  then  "A" 
is  under  obligation  to  pay  it  to  "B." 

The  Court:  At  least  good  to  the  extent  that  the 
creditor  [63]  can't  sue  you  for  it  any  more. 

Mr.  Goodrich:  That's  right.  It  just  means  that 
the  creditor  as  a  creditor  can't  sue. 

All  right.  Now 

The  Court:  Well,  don't  you  think  it  is  just  as 
reasonable  an  interpretation  of  Judge  Byrne's  state- 
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ment  that  the  corporation  owed  this  duty  whether 
they  are  creditors  or  not? 

Mr,  Goodrich:     That  what? 

The  Court:  Isn't  it  a  reasonable  interpretation 
of  what  Judge  Byrne  was  saying  that  the  holding 
company  would  have  had  this  obligation  to  do  this 
whether  they  were  creditors  or  not?  They  might 
have  had  the  obligation  on  the  ground  that  the  hold- 
ing company  could  make  more  money,  the  operating 
company  could  make  more  money.  It  isn't  neces- 
sarily an  obligation  that  solely  arose  for  the  benefit 
of  the  creditors. 

Mr.  Goodrich :  We  don 't  find  any  such  statement 
in  the  decision. 

The  Court :  The  reason  Judge  Byrne  puts  it  that 
way  is  because  this  happened  during  the  reorganiza- 
tion, that's  all.  That  is  a 

Mr.  Goodrich :  In  any  event,  your  Honor,  let  me 
make  it  perfectly  clear  that  what  we  have  attempted 
to  do  here  is  simply  seek  here  from  this  court  an 
interpretation  which  the  receiver  has  felt  that  he 
was  entitled  to  have  of  the  eifect  of  this  decision  of 
Judge  Byrne's.  [64] 

The  Court:  Don't  you  think  that  was  a  little 
presumptuous  of  this  receiver  in  Delaware  to  ask 
the  District  Court,  by  filing  another  suit,  to  inter- 
pret the  opinion  of  the  Circuit  Court  of  Appeals  ? 

Mr.  Goodrich:  Well,  I  don't  know.  If  the  deci- 
sion means  what  it  appears  to  mean,  then  it  would 
appear  that  Judge  Byrne  felt  that  this  money,  when 
paid  over  would  be  paid  over  because  there  were 
creditors  whose  claims  had  not  been  satisfied. 
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The  Court :  I  never  have  heard  in  my  experience 
of  the  District  Court  being  asked  to  interpret  what 
the  Circuit  Court  said  when  it  decided  a  case  as 
to  the  meanino'  of  some  of  its  language  in  a  case. 
It  is  true  that  we  cite  sometimes  decisions  for  what 
comfort  we  get  out  of  some  language  in  them — 
sometimes  they  are  applicable,  sometimes  they  are 
only  dictum.  I  don 't  quite  see  the  basis  of  the  think- 
ing of  the  receiver  in  Delaware  who  asks  this  court 
to — who  files  this  suit  to  recover  some  money  and 
calls  that  a  proceeding  to  ask  the  court  to  interpret 
the  language  of  the  Circuit  Court. 

Mr.  Goodrich:  At  least  it  seemed  clear,  I  think, 
to  the  receiver,  that  the  effect  of  Judge  Bj^rne's 
decision  was,  as  we  have  set  it  forth  here,  that  his 
intention  was  to  say  that  our  obligation  was  created 
by  the  fact  that  there  were  creditors  who  were  en- 
titled to  have  this  fund  made  available  to  the  rail- 
road company.  Now  if  the  receiver's  view,  the  [65] 
view  of  the  corporation  wdth  regard  to  that  decision 
is  correct,  if  that  is  what  Judge  Byrne's  statement 
meant,  and  that's  the  import  and  force  of  it,  then 
obviously  there  would  be  upon  the  receipt  of  the 
money  from  those  tax  credits  a  trust  relationship 
established  on  the  part  of  the  railroad  company  to 
so  do.  Otherwise,  it  would  seem  that  the  words  that 
are  used  mean  nothing.  If  you  say,  as  it  says  here, 
that  if  we  had  not  done  so  we  would  not  have  been 
acting  fairly  to  the  subsidiary's  creditors,  and  that 
we  couldn't  bargain,  couldn't  even  make  any  ar- 
rangement with  them  of  any  fashion  with  regard 
to  this  fund.  We  had  to  deal  fairly,  it  says,  with 
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the  subsidiaiy,  having  full  regard  for  the  interests 
of  creditors  and  holders,  and  that  seems  to  mean 
that  they  simply  have  to  turn  the  entire  fund  over 
to  the  railroad  company  because  there  were  credi- 
tors. 

Well,  the  only  creditors  that  we  may  have,  of 
course,  would  be  the  unpaid  creditors,  and  from 
that  it  would  seem  to  flow  that  these  creditors  now 
had  a  right  to  ask  the  court  to,  under  the  force  of 
this  decision,  to  regard  this  as  a  trust  fund  from 
which  they  would  be  reimbursed. 

That  is  not  an  action  on  the  origii^al  claim.  I 
agree  with  Mr.  Matthew  that  the  original  claim  as 
a  claim  in  bankruptcy  is  dead.  A  claim  presented 
to  the  bankruptcy  court  after  a  discharge  in  bank- 
ruptcy, the  claim  is  dead.  But 

The  Court:  Well,  if  it  is  dead,  what  difference 
does  it  make  if  there  was  a  trust  fund?  [^QG~\ 

Mr.  Goodrich :  The  obligation  still  persists  ac- 
cording to  the  authorities.  All  that  is  wiped  out  is 
the  right  of  the  debtor  to  sue  on  that  claim  and 
that  is 

The  Court:  Well,  all  right.  How  can  you  sue  on 
the  claim  if  the  claim  is  dead? 

Mr.  Goodrich:     We  can't  sue  on  the  claim. 

The  Court :  Isn  't  that  what  you  are  doing  ?  You 
are  suing  the  railroad,  you  are  suing  the  defendant 
here  on  the  claim. 

Mr.  Goodrich:  We  sue  on  the  claim  as  a  matter 
of  law,  if  it  were  a  good  claim  and  we  could  sue  on 
it.  We  can't  do  that 

The  Court:     Supy)ose  I  have  got  a  claim  against 
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But  I  think  there  are  some  filed  here — aren't  there, 
already  ? 

Mr.  Nicodemus:  No,  I  think  we  have  filed — I 
would  like  to  file  a  brief  memorandum. 

The  Court:  What  parts  are  there  that  you  wish 
to  raise  in  addition  to  what  has  been  argued  here 
today  ? 

Mr.  Matthew:  If  your  Honor  please,  I  submit 
that  counsel  has  had  ample  time  to  file  his  memo- 
randum here.  He  should  have  done  it  before. 

The  Court:  I  don't  think  there  should  be  any 
particular  delay  in  this  matter,  unless  there  is  some 
purpose  to  be  served  by  it  or  some  point  that  is  to 
be  urged  that  has  not  been  covered.  [69] 

J  will  say  very  frankly  in  my  opinion  thei-e 
doesn't  appear  to  be  the  slightest  merit  to  this  pro- 
ceeding at  all  and  that  it  ought  to  be  dealt  with  as 
a  contempt  of  the  restraining  order  that  was  issued 
and  that  appropriate  expenses  should  be  allowed.  T 
just  don't  think  that  there  is  the  slightest  merit  to 
it.  I  have  listened  patiently  to  the  arguments.  There 
hasn't  been  anything  said  that  gives  any  basis  for 
this  suit. 

Now,  if  there  are  some  additional  legal  points  that 
have  not  been  presented,  why,  it  is  kind  of  late  for 
me  to  hear  them  now.  I  don't  want  to  be  arbitrary 
about  the  matter,  but  we  have  got  a  lot  of  matters 
in  this  coini  that  have  to  be  given  attention.  I  have 
listened  for  an  hour  this  morning  to  this  matter — 
two  hours,  rather.  I  have  read  the  pleadings  in  the 
case,  and  I  don't  want  to  be  curt  or  cruel  about  the 
matter,  but  there  just  doesn't  appear  to  me  to  be 
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the  slightest  merit  in  the  suit.  There  is  just  nothing 
in  it  at  all.  To  bring  an  action  in  this  court  on  the 
basis  of  some  few  words  that  a  judge  said  in  another 
proceeding  as  some  of  his  reasons  for  deciding  the 
case  the  way  he  did  decide  it,  as  the  basis  for  taking 
up  the  time  of  the  court  with  new  litigation  over 
the  very  same  matter,  just  does  not  seem  to  me  to 
have  any — to  require  too  much  attention  on  the  part 
of  the  Court. 

Sometimes  we  overlook  some  things,  but  if  this 
were  some  simple  piece  of  litigation  in  which  the 
same  thing  were  done  and  all  of  the  eminent  counsel 
had  been  involved  were  not  [70]  involved,  and  it 
was  a  suit  over  somebody  slipping  on  a  doorstep, 
the  court  wouldn't  give  very  much  time  or  consid- 
eration to  as  specious  a  claim  as  this  is. 

There  hasn't  been  anything  said  to  me  here  this 
morning — I  don't  want  to  be  too,  as  I  say,  emphatic 
about  it;  there  isn't  anything  that  has  been  said  that 
gives  the  slightest  basis  to  the  suit  whatsoever. 
There  is  just  nothing  in  it  at  all.  And  I  suspect — 
although  I  shouldn't  say  this — there  may  be  some 
hope  that  somebody  might  be  willing  to  pay  some- 
thing for  avoiding  a  long-drawn-out  litigation. 

I  think  this  motion  for  summary  judgment  of  the 
defendant  should  be  granted.  I  think  an  order  of 
contempt  should  be  made,  and  I  think  you  ought 
to  be  required  to  pay  the  expenses  and  counsel  fees 
that  have  been  required  of  defendant  to  defend  the 
matter. 

T  don't  think  you  can  just  go  on  pursuing  litiga- 


154  Western  Pacific  R.B.  Corp.,  et  al. 

tion  under  circumstances  of  this  kind  without  it 
being  and  affront  to  the  judicial  processes. 

Now,  counsel,  if  there  is  some  legal  point  that  has 
been  overlooked  upon  which  you  want  to  file  a 
memorandum  and  you  want  to  point  that  out,  why, 
I  shall  allow  further  time,  if  you  wish,  to  have  a 
rehearing  in  the  matter,  but  just  to  have  a  rehash 
of  what  has  been  said  here  today,  I  don't  see  any 
reason  for  it. 

I  say,  if  there  is  some  additional  legal  point  that 
has  [71]  been  overlooked. 

Mr.  Nicodemus:  I  would  like  to  file  a  memoran- 
dum on  the  effect  of  the  decree  which  is  the  basis 
of  the  order  to  show  cause.  I  don't  think  we  were 
within  the  scope  of  the  injunctive  provision  of  that 
decree.  I  would  like  to  elaborate  that,  and  that  is 
quite  fundamental.  I  can  do  it  within  the  week,  if 
you  will  give  me  that  much  time. 

Mr.  Matthew :  If  your  Honor  please,  counsel  has 
had  ample  opportunity  to  file  that  memorandum  be- 
fore this.  When  we  submitted  our  petition  and  the 
motion  was  served  upon  him,  with  our  memorandum 
of  points  and  authorities,  it  was  very  specific,  he 
had  a  chance  at  that  time  in  making  his  return  to 
file  his  memorandum  of  points  and  authorities.  He 
didn't  do  it  at  all.  There  is  nothing  here  at  all 

The  Court:  All  I  am  trying  to  find  out,  Mr. 
Matthew,  is  if  there  is  some  point  in  addition  to 
what  has  been  argued  here.  Now,  what  do  you  mean 
when  you  say  you  want  to  file  a  memorandum  as  to 
the  effect  of  the  decree?  If  you  will  tell  me  some- 
thing that  constitutes  some  cause  or  reason  for  it — I 
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don't  like  to  deny  any  counsel  the  opportunity  to 
file  that  memorandum — I  just  don't  know  what  the 
reference  is  to. 

Mr.  Goodrich :  If  your  Honor  please,  Mr.  Nico- 
demus  has  said  he  is  having  trouble  talking  and  he 
says  that  what  he  has  in  mind  is  to  file  a  memoran- 
dum with  regard  to  the  force  of  the  decree  and  the 
fact  that  this  is  not  within  the  scope  of  [72]  the 
prohibitive  matters  in  the  decree. 

I  think — if  I  understand  you  correctly  (to  coun- 
sel). 

The  Court:    Do  you  know  what  his  point  is? 

Mr.  Goodrich :  No,  I  do  not,  your  Honor.  I  have 
not  had  any  opportunity  to  discuss  it  with  him. 

And,  as  far  as  the  memorandum  is  concerned,  I 
think  Mr.  Matthew  will  realize,  while  T  rej)resent 
the  Western  Pacific  Railroad  Corporation  here,  Mr. 
Nicodemus  and  Mr.  Marvel,  the  attorneys  for  the 
receiver,  are  in  the  east,  and  following  the  receipt 
of  the  ]>etition  for  an  order  to  show  cause  why  we 
shouldn't  be  held  in  contempt— rather,  the  corpora- 
tion— I  communicated  that  properly  to  them,  but 
we  had  only  a  limited  number  of  days  within  which 
to  prepare  any  memorandum  at  all. 

The  Court:  Mr.  Goodrich,  I  prefer  to  look  a 
little  bit  more — in  this  I  don't  mean  any  criticism — 
I  prefer  to  look  a  little  bit  more  to  you  with  respect 
to  this  matter.  I  intend  to  make  an  order  along  the 
lines  I  have  stated  here  today.  T  will  hold  it  up  for 
five  days,  and  if  you  have  anything  further,  after 
consideration  of  the  matter,  that  you  wish  to — that 
you  feel  is  any  different  and  that  you  wish  to  sub- 
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mit  to  the  Court,  do  it  within  that  time,  and  you 
can  confer  with  counsel  in  that  regard. 

Mr.  Goodrich:  I  will  be  glad  to  do  that,  and  I 
will  either  tile  it  or  advise  your  Honor  that  it  will 
not  be  filed. 

The  Court :  I  will  formally  mark  the  matter  sub- 
mitted, [73]  but  counsel  are  aware  of  what  the 
Court's  intentions  are  in  regard  to  making  an  order, 
but  I  will  hold  it  up  for — if  you  wish — time  isn't  so 
important — let's  say  ten  days. 

Mr.  Goodrich:  That  will  give  Mr.  Nicodemus  a 
chance  to  return  east  and  prepare  his  memorandum. 

(Matter  submitted.) 
[Endorsed]  :     Filed  September  7,  1954.  [73-A] 
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OPINION  BELOW. 

The  opinion  of  the  District  Court  is  reported  in 
120  F.  Supp.  777. 


JURISDICTION. 

On  July  30,  1953,  the  appellee  filed  suit  to  enjoin 

the  enforcement  of  Benefit  Regulation  No.  10,  which 

regulation  prescribes  the  seasonal  periods  for  certain 

cannery  employers  who  were  previously  determined 


to  be  seasonal  under  the  Alaska  Employment  Security 
Law.  On  April  27,  1954,  the  new  executive  director, 
A.  B.  Phillips,  was  substituted  as  defendant.  (R.  45.) 
On  May  12,  1954,  the  Court  caused  to  be  filed  its 
findings  of  fact  and  conclusions  of  law,  whereby, 
among  other  things,  it  found  that  (R.  55)  : 

(1)  Sec.  7(c)(1)  of  Ch.  99  SLA  1953  requires 
the  Commission  to  determine  as  seasonal  every 
employer  in  Alaska  whose  payroll  experience 
meets  the  said  section's  definition  of  a  seasonal 
employer ; 

(2)  that  the  Conunission's  classification  of  the 
plaintiff  as  a  seasonal  employer  while  failing  to 
also  classify  all  other  employers  in  Alaska  whose 
payroll  experience  met  the  7(c)(1)  formula  con- 
stituted imjust  discrimination  and  will  cause  the 
appellees  irreparable  damage,  thereby  entitling 
them  to  a  permanent  injunction  against  the 
enforcement  of  Regulation  No.  10.     (R.  201.) 

On  May  12,  1954,  judgment  was  entered  declaring 
the  regulation  void  and  a  permanent  injunction  issued 
enjoining  the  appellant  from  enforcing  the  same.  (R. 
65.)  An  appeal  was  taken  on  June  11,  1954,  by  filing 
a  notice  of  appeal.  (R.  67.)  The  jurisdiction  of  the 
District  Court  rests  on  the  Act  of  June  6,  1900,  31 
Stat.  322,  as  amended,  58  USC,  Section  101;  the  jur- 
isdiction of  this  Court  on  Section  1291  of  the  New 
Federal  Judicial  Code. 


QUESTIONS  PRESENTED. 

(1)  Should  an  injunction  have  been  issued  against 
the  enforcement  of  Regulation  No.  10  ? 

(2)  Is  the  doctrine  of  exhaustion  of  administrative 
remedies  applicable? 

(3)  Did  the  Court  commit  reversible  error  in  ju- 
dicially noting  that  the  Alaskan  construction  industry, 
save  Ketchikan  and  vicinity,  is  seasonal  in  fact? 


STATUTES  INVOLVED. 
(See  Appendix  infra.) 


STATEMENT. 
This  action  was  instituted  by  appellee,  Fidalgo 
Island  Packing  Co.  on  July  30,  1953,  to  enjoin  the 
enforcement  of  Benefit  Regulation  No.  10  and  to  have 
the  same  declared  to  be  null  and  void  for  these  rea- 
sons (R.  12)  : 

(1)  the  appellant  had  no  power  or  authority  to 
issue  or  enforce  it; 

(2)  its  enforcement  would  work  irreparable  dam- 
age to  appellee  and  all  others  engaged  in  the  canning 
of  salmon  in  the  Territory  of  Alaska. 

Appellee,  Clara  Wilson,  by  Court  order  dated  No- 
vember 28,  1953,  was  permitted  to  intervene  over  the 
appellant's  opposition.  Her  complaint  in  intervention 
prayed  for  the  same  relief  as  sought  by  appellee, 
Fidalgo  Island  Packing  Co.    (R.  15.) 


Appellee,  Fidalgo  Island  Packing  Co.,  is  a  foregin 
corporation  entitled  to  do  business  in  Alaska.  It 
cans  and  packs,  for  outside  distribution  and  con- 
sumption, salmon  caught  in  Alaska. 

On  June  29,  1953,  the  said  appellee,  pursuant  to 
Sec.  7(c)(2)  of  Ch.  99  SLA  1953,  was  formally 
notified  in  writing  that  the  Commission  had  de- 
termined it  to  be  a  seasonal  employer.  On  the  face  of 
said  notice  was  the  notation  that  any  employer  de- 
termined to  be  seasonal  has  the  right,  within  fifteen 
days  after  it  received  notice  thereof,  to  appeal  to  the 
Commission  from  said  determination.  (R.  32.)  Ap- 
pellee, though  it  had  actual  notice  thereof,  did  not 
appeal. 

On  Jime  29,  1953,  Benefit  Regulation  No.  10  was 
promulgated,  which  specified,  for  only  previously  de- 
termined seasonal  employers,  the  seasonal  periods 
during  which  imemployment  benefits  shall  be  payable 
to  their  employees,  if  unemployed  during  said  sea- 
sonal period.    (R.  8,  9.) 

The  District  Court  granted  a  preliminary  injunc- 
tion on  August  17,  1953,  enjoining  the  enforcement 
of  said  regulation.  On  November  27,  1953,  the 
Court  heard  extensive  arguments  in  support  of  de- 
fendant's motion  for  summary  judgment.  (R.  76-85.) 
However,  the  Court  never  decided  the  motion.  There- 
after, trial  on  the  merits  was  had  on  April  27,  28,  29 
and  May  3,  1954,  at  which  time  the  parties  submitted 
e^ddence  and  offers  of  proof  in  support  of  their  re- 
spective positions.  On  May  7,  1954,  the  Court  issued 
its  opinion,  holding  (R.  42)  : 


(1)  Benefit  Regulation  No.  10  was  issued  without 
authority  and  therefore  is  void; 

(2)  That  Section  7  of  Ch.  99  SLA  1953  required 
the  Commission  to  seasonally  classify  every  employer 
in  Alaska  whose  payroll  experience  met  the  Sec. 
7(c)(1)  statutory  definition,  and  the  government's 
seasonal  classification  of  the  appellee  while  failing, 
at  the  same  time,  to  classify  all  other  allegedly  sea- 
sonal employers,  constituted  unlawful  discrimination; 

(3)  that  said  failure  to  classify  has  caused  a 
serious  drain  on  the  fund,  which  may  irreparably 
damage  appellee  and  intervenor  (R.  52),  thus  entitling 
them  to  a  permanent  injunction. 

Finding  of  fact  and  conclusions  of  law  were  filed 
in  accordance  with  the  Court's  opinion  (R.  55),  and 
on  May  12,  1954,  judgment  and  decree  was  entered 
and  a  permanent  injunction  issued  enjoining  the  en- 
forcement of  Benefit  Regulation  No.  10.    (R.  65-67.) 


SPECIFICATIONS  OF  ERROR.    (R.  69.) 
I. 

The  Court  erred  in  holding  that  the  doctrine  of 
exhaustion  of  administrative  remedies  should  not  be 
applied.  This  is  error  since  the  statute  expressly 
requires  an  appeal  to  the  Commission  after  a  de- 
termination of  seasonality  and  appellee  neglected  to 
so  appeal. 


II. 

The  Court  erred  in  holding  that  the  authority  to 
determine  seasonality  was  neither  delegated  nor  in- 
tended to  be  delegated.  This  is  error  since  the  statute 
expressly  permits  the  Commission  to  delegate  its  reg- 
ulation-making authority.  Such  a  delegation  was  in 
fact  made  and  Regulation  No.  10  promulgated  pur- 
suant thereto. 

III. 

The  Court  erred  in  holding  that  the  regulation  is 
inconsistent  with  the  law  and  that  under  no  circum- 
stances could  it  ultimately  be  upheld.  This  is  error 
since  Regulation  No.  10  complies  with  the  law  in  that 
it  specifies  the  seasonal  periods  during  which  benefits 
shall  be  payable  to  certain  cannery  employees  whose 
employers  were  previously  determined  to  be  seasonal. 
It  was  not  intended,  nor  does  it  attempt,  to  seasonally 
classify  any  employer  or  industry. 

TV. 

The  Court  erred  in  holding  that  the  statute  strips 
the  Commission  of  all  discretion  in  seasonality  classi- 
fication and  constitutes  a  mandate  of  law  that  all 
employers  and  employing  units  be  classified  as  sea- 
sonal and  nonseasonal.  This  is  error  since  such  an 
interpretation  is  contrary  to  the  letter  and  spirit  of 
the  statute,  imposes  an  insurmoimtable  burden  on  the 
Commission,  makes  it  administratively  impossible  to 
carry  out  the  law  and  is  contrary  to  long  established 
administrative  practice. 


V. 

The  Court  erred  in  finding  that  the  Commission's 
faikire  to  classify  the  construction  industry  is  the 
largest  factor  contributing  to  the  fund's  depletion. 
This  is  error  since  there  is  not  one  scintilla  of  proof 
establishing  a  causal  connection  thereby. 

VI. 

The  Court  erred  in  taking  judicial  notice  that  the 
entire  construction  industry  in  Alaska,  except  Ketchi- 
kan and  vicinity,  is  seasonal  in  fact.  This  is  error 
because  the  Court  invaded  an  area  reserved  exclu- 
sively to  the  Commission  and  arbitrarily  found  as  a 
fact  a  matter  open  to  serious  dispute. 

VII. 

The  Court  erred  in  rejecting  the  appellant's  offer 
of  proof  relative  to  seasonality  in  the  construction 
industry.  This  is  error  since,  if  accepted,  it  would 
have  shown  that  previous  Commissions  determined 
that  there  exist  adequate  grounds  for  not  classifying 
the  construction  industry  as  seasonal. 

VIII. 

The  Court  erred  in  holding  that  appellee  and  in- 
tervenor  would  be  irreparably  damaged  and  dis- 
criminated against  by  the  enforcement  of  Regulation 
No.  10.  This  is  error  since  appellee,  qua  appellee, 
cannot  be  damaged  by  the  enforcement  of  the  regula- 
tion. Appellee  can  be  the  champion  only  of  its  own 
rights  and  therefore  is  precluded  from  asserting  the 
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rights,  if  any,  of  its  employees.  The  only  conceiv- 
able discrimination,  if  any,  is  against  appellee's  em- 
ployees, not  against  appellee.  The  intervenor,  since 
not  a  seasonal  employee,  can  in  no  way  be  injured 
by  the  enforcement  of  the  regulation. 


FINAL  ISSUES. 

The  specifications  of  error  (R.  69)  may  be  grouped, 
for  purposes  of  simplifying  argument,  into  three 
questions,  which  therefore  become  the  main  issues 
in  this  case. 

Isswe  I. 

Should  an  injunction  have  been  issued  under  the 
facts  of  this  case?    (Errors  No.  5  and  8.) 

Issue  II. 

Does  the  doctrine  of  exhaustion  of  administrative 
remedies  foreclose  appellee's  right  to  judicial  relief? 
(Errors  No.  1,  2,  3,  4  and  7.) 

Issue  III. 

Did  the  Court  commit  reversible  error  in  taking 
judicial  notice  that  the  Alaskan  construction  industry, 
save  Ketchikan  and  vicinity,  is  seasonal  in  fact? 
(Error  No.  6.) 


SUMMARY  OUTLINE  OF  ARGUMENT  AND  AUTHORITIES. 

Issue  I. 

An  injunction  should  not  have  been  issued  against 
the  enforcement  of  Regulation  No.  10. 


Point  1. 

Appellee  has  not  been  threatened  with  irreparable 
damages  because  of  the  promulgation  or  enforcement 
of  Regulation  No.  10. 

Eccles  V.  Peoples  Bank,  333  US  426,  431. 

Point  2. 

The  appellee  specifically  requested  that  the  seasonal 
periods  during  which  benefits  shall  be  payable  be  co- 
ordinated with  the  open  seasons  set  by  the  Fish  and 
Wildlife  Service  Regulations. 

Point  3. 

The  only  possible  injury,  if  any,  would  be  to  ap- 
pellee's seasonal  employees  and  not  to  the  appellee 
as  an  employer. 

Sheldon  v.  Griffin,  174  F.  2d  382,  384; 

Hess  V.  Mullaney,  213  F.  2d  635,  640; 

Jeffrey  Mfg.  Co,  v.  Blagg,  235  US  571,  576. 

Point  4. 

Possible  higher  contributions  by  employers  in  lieu 
of  credit  ratings  not  an  element  of  irreparable 
damages. 

Section  51-5-5 (c)  ACLA  1949. 

Point  5. 

Resident  salmon  industry  employees  are  put  in  a 
favored  class,  not  discriminated  against,  by  the  en- 
forcement of  Regulation  No.  10. 
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Point  6. 

Intervenor  "Wilson  as  a  non-seasonal  employee  was 
not  injured. 

Chapter  99  SLA  1953; 
Sec.  5,  Ch.  99  SLA  1953. 

Issue  II. 

The  exhaustion  of  administrative  remedies  doctrine 
applies  herein. 

Point  1. 

Chapter  99  requires  that  administrative  appeal  be 
taken  within  15  days  after  a  determination  of  season- 
ality. Appellee's  failure  to  so  appeal  should  preclude 
injunctive  relief. 

Sec.  7(c)(2)  of  Ch.  99  SLA  1953; 

Sec.  51-5-7  (h)  ACLA  1949; 

Myers  v.  Bethlehem  Shipbuilding  Corp.,  303 

US  41; 
Ahelleira  v.  District  Court  of  Appeal,  109  P. 

2d  942,  949; 
Oklahoma  Welfare  Comm.  v.  State,  105  P.  2d 

547; 
Lichten  v.  Eastern  Airlines,  189  F.  2d  939,  25 

ALR  2d  1337  (1951)  ; 
United  Fuel  Gas  Co.  v.  Railroad  Comm.,  278 

US  300,  309-310; 
Miles  Laboratories  v.  Fed.  Trade  Comm.,  140 

F.  2d  683,  685; 
La  Verne  Co-op.  Citrus  Ass'n  v.  U.  S.,  143  F. 

2d  415,  419  (9th  CCA) ; 
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Chicago  v.  O'Connell,  8  ALR  916,  919; 
Smith  V.  Diildfier,  175  F.  2d  629,  631. 

The  following  is  an  analysis  of  the  four  reasons  the 
trial  Court  gave  in  support  of  its  holding  that  the 
exhaustion  doctrine  should  not  be  applied,  i.e.: 

(1)  That  the  determination  of  seasonality 
was  neither  delegated  nor  intended  to  be  dele- 
gated ; 

(2)  that  the  regulation  is  invalid  because: 

(a)  the  statute  requires  the  Commission  to 
pass  upon  the  seasonal  status  of  all  employers, 
and  if  anyone  meets  the  statutory  definition 
he  must  be  classified.  (R.  50.)  Regulation  10 
did  not  so  classify  all  employers ; 

(b)  the  regulation  classifies  employers  on 
an  industry-wide  in  lieu  of  an  individual  basis. 
(R.  50) ; 

(c)  the  regulation  was  adopted  without  no- 
tice and  without  an  opportunity  to  be  heard 
(R.  51) ; 

(3)  that  the  possibilty  of  a  deadlocked  Com- 
mission is  relevant  in  this  case  (R.  51) ; 

(4)  the  remedy  sought  is  judicial  rather  than 
administrative  (R.  51). 

Reason  No.  1:  Was  the  executive  director  vested 
with  delegative  authority  to  make  a  determination 
and  issue  a  seasonal  regulation? 

Sec.  51-5-1  (f)  ACLA  1949; 

Sec.  7(c)(2)  Ch.  99  SLA  1953; 
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Ch.  82  SLA  1953; 

Ch.  83  SLA  1953; 

P.  847-850,  1953  Sen.  Journal,  58th  day  (mes- 
sage from  Governor  of  Alaska  vetoing  House 
Bills  128  and  129,  regarding  Alaska  Employ- 
ment Security  Commission) ; 

P.  851,  1953  Sen.  Journal,  58tli  day  (mes- 
sage from  House  stating  it  had  passed  both 
bills) ; 

P.  923,  1953  Sen.  Journal,  60th  day  (Bill  No. 
128  passed  by  Senate)  ; 

P.  923,  924,  1953  Sen.  Journal,  60th  day  (Bill 
No.  129  passed  by  Senate) ; 

50  Am.  Jiir.,  Statutes,  p.  538,  Sec.  533; 

Bear  Lake  d  E.  W.  d;  7.  Co.  v.  Garland,  164 
US  1,11,12; 

Pacific  Mail  S.  S.  Co.  v.  Joliffe,  69  US  2  Wall. 
459  (7.808)  ; 

Posadas  v.  National  City  Bank,  296  US  497, 
505; 

State  Tax  Comm.  v.  Katsis,  90  Utah  406,  62  P. 
2d  120,  107  ALR  1477,  1480. 

Reason  No.  2:    Is  the  regulation  invalid? 
(a)     Does  the  statute  require  the  Commission  to 
pass  upon  the  seasonal  status  and  require  that  sea- 
sonal periods  be  set  for  all  employers? 
Sec.  7(c)(1)  Ch.  99  SLA  1953; 
Sec.  51-5-2  (c)  ACLA  1949; 
Ch.  4  SLA  1937  (Extraordinary  Session),  Sec- 
tion 3(c)(1)  thereof; 
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Ch.  1  SLA  1939,  Section  12  thereof; 

42  Am.  Jur.,  Pub.  Adm.  Law,  Sec.  77,  78. 

(b)  Does  the  regulation  classify  the  salmon  indus- 
try employees  on  an  industry-wide  in  lieu  of  an 
individual  employer  basis? 

Sec.  7(c)(2)  Ch.  99  SLA  1953. 

(c)  Was  Regulation  No.  10  adopted  without  no- 
tice and  without  affording  the  appellee  an  opportu- 
nity to  be  heard? 

Sec.  51-5-11  (b)  ACLA  1949. 

Reason  No.  3:  Is  the  possibility  of  a  deadlocked 
Commission  relevant  on  the  question  of  the  exhaustion 
doctrine's  application? 

Oklahoma  Pub.  Welfare  Comm.  v.  State,  105  P. 

2d  547,  551; 
Ahelleira  v.  District  Court  of  Appeal,  109  P. 

2d  942,  953; 
P.  921,  922,  Sen.  Journal,  21st  Sess.,  60th  day, 
Alaska  Leg. 

Reason  No.  4:    Is  the  matter  of  the  remedy  sought 
herein  judicial  rather  than  administrative? 

39  Cornell  Law  Quarterly,  273,  283,  285,  286; 
Gonzales  v.  Williams,  192  US  1; 
U.  S.  V.  0' Donovan,  178  F.  2d  876; 
Briener  v.  Wallin,  79  F.  Supp.  506,  507,  508; 
Ex  Parte  Fabiani,  105  F.  Supp.  139  (E.  D.  Pa., 

1952)  ; 
United  Fuel  Gas  Co.  and  Wallin  cases,  supra ; 
Sec.  7(c)(2)  Ch.  99  SLA  1953; 
Sec.  7  Ch.  99  SLA  1953; 
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42  Am.  Jur.,  Pub.  Adm.  Law,  Sec.  201 ; 
Oklahoma  Pub.  Welfare  Comm.  v.  State,  187 
Okla.  654,  105  P.  2d  547. 

Issue  III. 

The  trial  Court  committed  prejudicial  error  in 
judicially  noting  that  the  Alaskan  construction  indus- 
try is  seasonal,  save  Ketchikan  and  vicinity. 

Point  1. 

The  prerequisites  for  judicial  notice  were  not  ful- 
filled. 

20  Am.  Jur.,  Evidence,  Sec.  17. 

Point  2. 

Appellant's  offer  of  proof,  if  accepted,  would  have 
shown  that  all  of  the  construction  industry  is  not  in 
fact  seasonal  and  that  there  are  good  and  sufficient 
reasons  why  a  sizeable  portion  of  said  industry  should 
not  be  seasonally  classified. 


ARGUMENT  AND  AUTHORITIES. 

ISSUE  I. 

AN  INJUNCTION  SHOULD  NOT  HAVE  BEEN  ISSUED  AGAINST 
THE  ENFORCEMENT  OF  REGULATION  NO.  10. 

Point  1. 

Appellee  has  not  been  threatened  with  irreparable  damages  be- 
cause of  promulgation  or  enforcement  of  Regulation  No.  10. 

The   appellee's   contention  as  to  how  it  is  being 
threatened  with  irreparable  damage  is  set  forth  on 
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pages  3  and  4  of  its  April  27,  1954,  brief  filed  in  the 

District  Court: 

*'We  state  these  facts  to  show  that  the  fund  is  in 
serious  danger  of  depletion.    In  fact,  the  record 
shows   that   the    fund   now   has,    at   the   end   of 
March   1954,   less   than  50%   of  the   amount   it 
had  at  the  end  of  December  1948  (App.  vi),  and 
where   employers   are   paying   into   a   fund   for 
unemployment  insurance  for  its  employees  and 
the  fund  is  being  so  rapidly  depleted,  the  con- 
tributors are  bound  to  suffer  irreparable  injury 
and  the  employees  are  bound  to  suffer  irreparable 
injury  under  the  law,  for  Section  51-5-2  ACLA 
1949    provides    that    when    the    amount    of    the 
reserve  goes  down  to  $2,000,000,  the  benefits  to 
unemployed  are  automatically  decreased  by  al- 
most 50%.    This  alone  illustrates  the  irreparable 
injury  to  both  employer,  Fidalgo  Island  Packing 
Company,  and  to  the  intervenor,  Clara  Wilson, 
who  is  an  employee.     This  argument  applies  to 
all  employers  and  contributors  to  the  fund  in 
the  territory.'' 

The  District  Court  apparently  was  persuaded  by  the 
appellee's  fund-depletion  argument  as  stated  above. 
The  following  is  the  Court's  statement  as  to  why  it 
held  that  the  appellee  was  irreparably  damaged : 

''The  claim  of  irreparable  injury  is  based,  in  the 
main,  on  the  progressive  diminution  of  the  fund, 
which  in  turn  will  require  greater  contributions 
by,  and  the  loss  of  credit  ratings  to,  the  employer, 
and  decreased  benefits  to  the  employee. 

''The  failure  to  classify  the  construction  indus- 
try as  seasonal  is  undoubtedly  the  largest  con- 
tributing factor  in  the  process  of  depletion  .  .  . 


16 


^'As  between  resident  and  nonresident  workers 
in  the  canned  salmon  industry,  the  resident  may 
receive  benefits  only  if  unemployed  during  the 
period  referred  to,  whereas  the  nonresident  is  not 
so  limited." 

It  is  apparent,  therefore,  that  the  Court  issued  an 
injunction  primarily  on  the  ground  that  the  fund's 
balance  is  diminishing. 

To  grant  an  injunction  against  a  regulation  which 
was  designed  to  protect  the  fund  by  restricting  pay- 
ments therefrom,  while  stating  at  the  same  time  that 
the  reason  for  the  injunction  is  to  protect  the  fund, 
is  indeed  an  anomalous  twist  of  logic.  If  the  trial 
Court's  decision  nullifying  the  regulation  is  not  set 
aside,  there  will  be  a  further  one-half  million  dollar 
drain  on  the  fund.  If  the  decision  is  reversed, 
$650,000.00  will  be  credited  to  the  fund's  balance. 
(R.  73  and  75.) 

It  is  difficult  to  imderstand  how  the  trial  Court, 
which  is  gravely  concerned  about  the  rapid  depletion 
of  the  fimd,  could  issue  an  injunction,  the  direct  cause 
of  which  would  further  deplete  the  fund. 

Appellee,  in  answering  defendant's  requests  for  ad- 
missions, admitted  that  if  Regulation  10  is  nullified 
the  fund  would  become  further  depleted: 

"...  and  probably  if  it  is  not  enforced  and  no 
other  regulation  is  adopted  .  .  .  benefits  may  be 
payable  over  a  52-week  year,  thereby  quickly 
depleting  the  fund."    (R.  36.) 

There  is  no  connection  between  the  promulgation 
of  the  regulation  and  the  alleged  depletion  of  the 
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fund.  The  District  Court  has  voided  the  regulation 
not  because  its  enforcement  depletes  the  fund,  but  be- 
cause of  the  Commission's  ^'failure  to  classify  the 
construction  industry  ..."  (R.  52.)  It  appears  that 
the  appellee  has  pursued  an  improper  remedy,  if 
indeed  it  is  entitled  to  any.  The  nullification  of 
Regulation  No.  10  will  in  no  manner  preserve  the 
fund.  Quite  the  contrary,  it  manifestly  subjects  it 
to  further  exhaustion.    (R.  35,  36.) 

Appellee  brought  suit  to  enjoin  Regulation  No.  10 
on  July  30,  1953.  The  short  period  of  time  between 
the  effective  date  of  Section  7  of  the  Act  April  1, 
1953,  and  July  30,  1953,  is  not  sufficient  time  to 
give  the  Commission  the  opportunity  to  investigate 
the  seasonality  status  of  every  employer  in  Alaska 
so  as  to  obviate  the  charge  of  discrimination  against 
the  canned  salmon  industry.  (R.  242-244.)  Neither 
the  appellee  nor  the  District  Court  has  given  the  new 
Commission,  which  first  met  in  August  of  1953,  the 
opportunity  to  pass  upon  the  seasonality  problem. 
Instead,  the  appellee  filed  a  premature  law  suit  and 
further  aggravated  the  seasonality  problem. 

Upon  the  highly  speculative  ground  that  the  fund 
may  be  depleted  (not  because  of  the  enforcement  of 
Regulation  No.  10)  and  because  the  construction  in- 
dustry was  not  classified  on  or  before  July  30,  1953, 
the  District  Court  granted  injunctive  relief  to  a  pri- 
vate corporation  as  against  a  public  regulation  de- 
signed to  protect  the  trust  fund. 

The  Supreme  Court  has  ruled  that  an  injunction 
should  not  issue  against  a  public  agency  as  against  a 
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private  person  unless  the  need  for  same  is  clear  and 
not  remote  or  speculative.  Eccles  v.  Peoples  Bank, 
333  US  426,  431. 

Point  2. 

Appellee  speciJBlcally  requested  that  the  seasonal  periods  during 
which  benefits  shall  be  payable  be  coordinated  with  the  open 
seasons  set  by  Fish  and  Wildlife  Service  Regulations. 

Mr.  Gilmore,  representing  Alaska  Salmon  Industry, 
Inc.,  an  association  of  non-resident  salmon  packers 
of  which  appellee  is  a  member,  conferred  with  Mr. 
McLaughlin,  former  executive  director  and  initial  de- 
fendant herein,  prior  to  the  issuance  of  Regulation 
No.  10.  Mr.  Gilmore  specifically  requested  that  the 
benefit  periods  in  the  regulation  be  coordinated  with 
the  open  fishing  seasons  set  by  Fish  and  Wildlife 
Service  regulations.  (R.  217,  218.)  This  request  was 
honored.  Since  then,  however,  appellee  has  reversed 
its  position  and  now  contends  that  the  setting  of  the 
benefit  seasons  in  Regulation  No.  10  in  accordance 
with  Fish  and  Wildlife  Service  open  seasons  is: 

''.  .  .  not  according  to  the  actual  experience  of 
the  employer  during  the  previous  year,  but  they 
are  set  on  an  area  basis,  using  the  salmon  fish- 
ing seasons  of  the  U.  S.  Fish  and  Wild  Life 
Service  as  a  guide,  even  though  these  seasons 
fluctuate  and  the  Fish  and  Wild  Life  Service  may 
change  them  at  any  time  and  either  shorten  or 
lengthen  them,  and  thereby  destroy  all  conformity 
with  the  Unemployment  Commission  regulation. 

"Furthermore,  by  fixing  seasons  which  are  not 
correct,  and  which  do  not  reflect  the  true  salmon 
fishing  season,  the  disputed  regulation  subjects 
plaintiff  to  the  payment  of  considerable  sums  in 
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the  way  of  contributions  for  which  neither  it  nor 
its  employees  can  obtain  any  benefits."  (Pages 
11  and  12  of  plaintiff's  brief  of  Jan.  6,  1954,  filed 
in  District  Court.) 

Appellee  should  be  estopped  to  impeach  the  very 
action  it  requested.  Even  if  the  appellee  did  not 
request  what  was  actually  done,  the  agency's  de- 
cision to  correlate  the  benefit  seasons  with  Fish  and 
Wildlife  Service  open  seasons  is  based  upon  a  reason- 
able exercise  of  judgment  which  should  not  be  set 
aside. 

Point  3. 

The  only  possible  injury,  if  any,  would  be  to  appellee's  seasonal 
employees  and  not  to  the  appellee  as  an  employer. 

If  the  District  Court's  decision  nullifying  Regula- 
tion No.  10  is  sustained,  appellee,  qua  appellee,  will  in 
no  way  be  affected  thereby;  furthermore,  approxi- 
mately $500,000  in  benefits  would  be  paid  to  appellee's 
seasonal  employees,  not  to  the  appellee-employer. 

It  is  well  established  that  a  suitor  may  champion 
only  its  own  rights  and  not  the  rights  of  others. 
Hess  V.  Mullaney,  213  F.  2d  635,  640;  Sheldon  v.  Grif- 
fn  (9th  CCA),  174  F.  2d  382,  384.  It  is  observed 
herein  that  no  seasonal  employee  or  group  of  em- 
ployees is  complaining  about  the  enforcement  of  Regu- 
lation No.  10.  Particularly  in  point  is  the  case  of 
Sheldon  v.  Griffin,  supra,  where  this  Court  made  the 
following  statement  relative  to  a  plaintiff  who  had 
not  suffered  a  direct  injury  as  a  result  of  action  taken 
by  the  Alaska  Employment  Security  Commission  giv- 
ing effect  to  a  new  Territorial  statute: 
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^' There  is  nothing  in  the  pleadings  or  proof  to 
indicate  that  the  plaintiff  has  a  particular  right 
of  his  own  to  which  injury  is  threatened,  or  any 
interest  distinguishable  from  that  of  the  general 
public  in  the  administration  of  the  law.  To  entitle 
himself  to  be  heard,  he  is  obliged  to  demonstrate 
not  only  that  the  statute  he  attacks  is  void  but 
that  he  suffers  or  is  in  imminent  danger  of 
sustaining  some  direct  injury  as  a  result  of  its 
enforcement,  and  not  merely  that  he  suffers  in 
some  remote  or  indefinite  way  in  common  with 
the  generality  of  people."  (Citing  numerous 
cases.) 

In  Jeffrey  Mfg.  Co.  v.  Blagg,  235  US  571,  576,  the 
Court  said: 

"Much  of  the  argument  is  based  upon  supposed 
wrongs  to  the  employee  .  .  .  No  employee  is  com- 
plaining of  this  act  in  this  case.  The  argument 
based  upon  such  discrimination,  so  far  as  it  af- 
fects employees  by  themselves  considered,  cannot 
be  decisive;  for  it  is  the  well-settled  rule  of  this 
court  that  it  only  hears  objections  to  the  consti- 
tutionality of  laws  from  those  who  are  themselves 
affected  by  its  alleged  unconstitutionality  in  the 
feature  complained  of." 

In  the  case  at  bar,  the  appellee  was  not,  nor  is, 
threatened  with  immediate,  direct  damage  as  the  re- 
sult of  the  enforcement  of  Regulation  No.  10.  Only 
seasonal  employees  and  not  the  cannery  operators 
will  benefit  from  the  nullification  of  Regulation  No. 
10,  and  only  bona  fide  seasonal  employees  will  be  re- 
stricted to  the  reception  of  unemployment  benefits  if 
the  regulation  is  declared  valid. 
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Point  4. 

Possible  higher  contributions  by  employers  in  lieu  of  credit  rat- 
ings not  an  element  of  irreparable  damages. 

(a)  Higher  Contributions. 

It  is  sheer  speculation  to  argue  that  higher  con- 
tributions will  be  required  of  employers  if  Regulation 
No.  10  is  not  declared  void.  Surely  such  contributions, 
even  if  required,  will  not  be  caused  by  the  enforce- 
ment of  Regulation  No.  10.  The  very  purpose  of 
restrictive  Regulation  No.  10  is  to  protect  the  fund, 
thereby  causing  a  reduction  in  taxes,  if  anything. 
Only  the  legislature  can  raise  or  lower  taxes.  To 
issue  an  injunction  based  upon  such  a  highly  specu- 
lative ground  appears  to  be  erroneous. 

(b)  Loss  of  Credit  Eatings. 

Under  Section  51-5-5  (c)  ACLA  1949,  when  the  ratio 
of  reserves  to  taxable  payrolls  amounts  to  10.8%,  a 
surplus  is  declared.  This  means  that  employers  who 
have  good  employment  experience  are  awarded  credits, 
the  net  effect  of  which  is  to  reduce  the  amount  of 
tax  they  are  required  to  pay.  Following  1946  and 
beginning  with  the  fiscal  year  July  1,  1947,  due  to 
the  healthy  balance  of  the  fund,  credit  ratings  in 
lieu  of  taxes  were  issued  to  the  employers.  Award- 
ing such  credits  naturally  decreased  the  fund's  bal- 
ance. The  last  experience  credit  ratings  were  issued 
for  the  period  up  to  June  30,  1952.  It  is  Mr.  Mc- 
Laughlin's testimony  (R.  125)  that  the  payment  of 
these  credits,  in  addition  to  the  substantial  benefits 
paid  to  all  classes  of  unemployed  during  1952-1953 
and  not  merely  the  failure  to  classify  the  construction 
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industry  employers,  contributed  to  the  fund's  deple- 
tion. However,  the  District  Court  has  accepted  the 
appellee's  argument  that  Regulation  No.  10  should  be 
voided,  not  because  its  enforcement  will  deplete  the 
fimd  (quite  the  contrary),  but  for  what  appears  to 
be  an  irrelevant  reason,  namely,  that  the  construction 
industry  employers  were  not  seasonally  classified.  We 
can  conceive  of  no  causal  connection  between  the 
enforcement  of  the  regulation  and  the  fund's  steady 
depletion.  Appellee 's  primary  complaint  is  not  against 
what  was  done,  but  only  against  what  was  not  done 
between  April  7  and  July  30,  1953.  The  enforcement 
of  Regulation  No.  10  caused  appellee  no  additional 
expenses  or  administrative  burdens.  (R.  133.)  In- 
stead it  has  increased  the  possibility  of  receiving 
credits.    (R.  144,  152,  154.) 

Point  5. 

Resident  salmon  industry  employees  are  favored,  not  discrimi- 
nated against  by  the  enforcement  of  Regulation  No,  10. 

Only  wages  earned  in  Alaska  are  considered  in 
determining  benefits.  (R.  134.)  Hence,  resident 
Alaskans,  far  from  being  discriminated  against,  are, 
if  anything,  favored  by  Regulation  No.  10,  since 
residents  have  greater  opportunities  than  non-resi- 
dents to  earn  more  wages  in  Alaska  over  a  twelve- 
month period  and  thus  achieve  the  more  favorable 
non-seasonal  status.    (R.  135,  136.) 

Point  6. 
Intervenor  Wilson  as  a  non-seasonal  employee  was  not  injured. 

Intervenor  Wilson  is  forced  to  admit  that,  as  a  non- 
seasonal   employee,   the   enforcement   of   Regulation 
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No.  10  would  in  no  way  injure  her.  This  is  evidenced 
by  the  following  statement  found  on  page  6  of  plain- 
tiff's brief  of  April  27,  1954,  filed  in  the  District 
Court : 

*'.  .  .  since  she  was  now  employed  in  a  laundry 
she  would  probably  be  taken  out  of  the  seasonal 
class  and  placed  in  the  non-seasonal  class  and, 
therefore,  she  will  no  longer  he  injured  by  the 
fact  that  the  seasonal  regulation,  as  applied  to 
her,  is  unrealistic.  However,  the  record  shows  on 
its  face  that  she  is  irreparably  injured  if  the 
provisions  of  Chapter  99  of  the  Laws  of  1953  are 
not  enforced."   (Italics  supplied.) 

This  startling  admission  that  the  intervenor  will 
no  longer  be  injured  by  the  enforcement  of  Regulation 
No.  10  eliminates  all  possible  grounds  justifying  an 
injunction  against  the  enforcement  of  Regulation  No. 
10  in  favor  of  the  intervenor.  The  inten^enor  has 
frankly  admitted  that  the  enforcement  of  Regulation 
No.  10  in  no  way  causes  irreparable  damage  but  that 
the  alleged  failure  of  the  Commission  to  carry  out 
the  provisions  of  Chapter  99  between  June  24,  1953, 
and  July  30,  1953,  is  the  factor  that  is  threatening 
irreparable  damage.  However,  the  trial  Court  ruled 
that  intervenor  was  irreparably  damaged,  based  upon 
the  following  grounds : 

*'It  appears,  therefore,  that  although  the  plaintiff 
is  required  to  contribute  proportionately  to  the 
.  .  .  Fund,  the  fund  is  disbursed  largely  for  the 
benefit  of  those  who  become  entitled  to  dispropor- 
tionate benefits  solely  by  reason  of  being  treated 
as  non-seasonal  when  in  fact  their  employment  is 
seasonal,  and  that  the  payment  of  such  benefits  is 
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causing  the  depletion  of  the  funds,  to  the  preju- 
dice of  the  plaintiff  and  intervenor.'^    (R.  53.) 

Thus  it  can  be  seen  that  the  Court  has  accepted  the 
appellee's  irrelevant  and  erroneous  contention  that  the 
failure  of  the  Commission  to  classify  other  allegedly 
seasonal  employers  has  caused  the  depletion  of  the 
fund  to  the  prejudice  of  the  plaintiff  and  the  inter- 
venor.  The  fund's  balance  as  of  April  24,  1954,  was 
$4,380,000.00.  (R.  44.)  Section  5  of  Chapter  99  SLA 
1953  establishes  a  $2,000,000  base,  below  which  benefits 
shall  not  be  paid  which  shall  exceed  twenty  dollars  a 
week.  Thus  the  Court's  position  is  that,  in  the  years 
to  come,  the  fund  may  be  depleted  to  $2,000,000  be- 
cause of  the  Commission's  failure  to  classify  the  con- 
struction industry  and  therefore  possibly  reduce  in- 
tervenor's  potential  benefits  to  a  figure  below  $20 
a  week. 

The  extreme  remoteness  of  such  a  possibility  is  in- 
deed an  unsatisfactory  ground  upon  which  to  issue 
an  injunction  against  a  beneficial  public  regulation. 


ISSUE  II. 

THE  EXHAUSTION  OF  ADMINISTRATIVE  REMEDIES 
DOCTRINE  APPLIES  HEREIN. 

Point  1. 

Chapter  99  requires  that  administrative  appeal  be  taken  within 
15  days  after  a  determination  of  seasonality.  Appellee's 
failure  to  so  appeal  should  preclude  injunctive  relief. 

Section  7(c)(2)  of  Chapter  99  SLA  1953  states,  in 

part: 
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**  Prior  to  Jiine  thirtieth  each  year,  a  written  de- 
temiination  declaring  the  employer  to  be  sea- 
sonal and  specifying  the  period  of  seasonal  oper- 
ation shall  be  forwarded  to  the  employer  involved. 
Notice  of  the  determined  season  shall  be  for- 
warded to  any  representative  of  individuals  in 
the  employment  of  such  employer  and  of  whom 
the  Commission  has  knowledge.  Within  fifteen 
days  after  the  date  of  mailing  or  handing  such 
written  declaration,  the  employer  or  other  in- 
terested party  may  appeal  from  such  determina- 
tion .  .  .  the  Commission  may  affirm,  modify,  or 
set  aside  such  determination,  and  such  action  of 
the  Commission  shall  be  deemed  conclusive  unless 
further  appeal  is  initiated  as  provided  in  Section 
51-5-7 (h)  herein." 

Section  51-5-7 (h)  states: 
''Any  decision  of  the  Commission  in  the  absence 
of  an  appeal  therefrom  as  herein  provided  shall  be- 
come final  thirty  days  after  the  date  of  notifica- 
tion or  mailing  thereof,  and  judicial  review 
thereof  shall  be  permitted  only  after  any  party 
claiming  to  be  aggrieved  thereby  has  exhausted 
his  administrative  remedies  as  provided  by  this 
Act." 

Appellee  was  individually  determined  to  be  a  sea- 
sonal employer  and  was  personally  notified  of  that 
fact  in  writing.  (R.  32.)  On  the  face  of  the  written 
notice,  which  the  appellee  admitted  it  had  received, 
was  this  warning : 

'*.  .  .  this  determination  shall  become  final  unless 
the  employer  or  other  interested  party  shall  ap- 
peal to  the  Commission  (stating  therein  why  the 
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determination  is  appealed),  within  15  days."  (De- 
fendant's Exhibit  '^B".) 

Appellee  did  not  so  appeal  (R.  33).  Instead,  on 
July  30,  1953,  the  appellee  filed  this  suit  for  an  in- 
junction. This  premature  resort  to  the  Courts  ap- 
pears to  be  fatal.  Myers  v.  BetJilehem  Shipbuilding 
Corp.,  303  US  41 ;  Ahelleira  v.  District  Court  of  Ap- 
peals, 109  P.  2d  942,  949;  Oklahoma  Pub.  Welfare 
Comm.  V.  State,  105  P.  2d  547.  The  authorities  fur- 
ther hold  that  where  a  statute  expressly  directs  an  ad- 
ministrative appeal  as  a  condition  to  judicial  relief, 
remedy  by  mandamus  will  be  expressly  denied.  Lichten 
V.  Eastern  Airlines,  189  F.  2d  939,  25  ALR  2d  1337 
(1951).  The  appellee  gave  the  following  reasons,  un- 
supported by  a  single  authority,  for  not  appealing  the 
seasonality  classification  to  the  Commission : 

''We  grant  that  where  there  is  an  administratii^e 
remedy  provided  in  the  law  an  aggrieved  party 
must  exhaust  that  remedy  before  coming  into  a 
court  of  equity  .  .  .  but  none  of  the  cases  he  cited 
deals  with  an  action  brought  to  declare  an  order 
or  regulation  to  be  void  when  made  by  one  wholly 
without  authority."  (Page  5  of  Appellee's  Brief 
of  November  28, 1953,  filed  in  the  District  Court.) 

This  reason  for  short-circuiting  administrative  pro- 
cedure is  insufficient  in  law.  The  rule  appears  to  be 
that  even  when  it  is  contended  that  a  regulation  is 
made  without  authority,  the  administrative  remedy 
must  be  exhausted.  United  Fuel  Gas  Co.  v.  Railroad 
Comm.,  278  US  300,  309-310;  Miles  Laboratories  v. 
Fed.  Trade  Com.,  140  F.  2d  683,  685;  La  Verne  Co-op. 
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Citrus  Ass'n  v.  U.  S.,  143  F.  2d  415,  419  (9th  CCA) ; 
Chicago  v.  O'Coymell,  8  ALR  916,  919;  Smith  v.  Duld- 
ner,  175  P.  2d  629,  631. 

Appellee  advanced  three  reasons  why  it  thought  the 
doctrine  should  not  be  applied  to  this  case  (R.  33) : 

(1)  appellant's  authority  to  promulgate  reg- 
ulations had  expired,  thus  the  regulation  was 
void; 

(2)  there  was  no  Commission  to  appeal  to; 

(3)  an  appeal  would  have  heen  futile,  since 
the  Commission  became  deadlocked  by  reason  of 
a  tie  vote  on  every  major  issue. 

The  trial  Court  specifically  rejected  each  and  every 
one  of  these  reasons  in  the  following  language : 

"The  last  contention  may  be  disposed  of  by  the 
observation  that  the  application  of  the  doctrine 
does  not  depend  on  what  may  be  said  in  retro- 
spect. Here,  as  in  analogous  situations,  diligence 
is  the  criterion.  The  remaining  contentions  are 
in  my  opinion  untenable  for,  apparently,  the  new 
members  of  the  Commission  had  qualified,  and  in 
any  event  an  appeal  may  be  prosecuted  although 
the  appellate  tribunal  is  not  in  session. 

''But  although  these  contentions  would  ordi- 
narily be  without  merit,  they  may  yet  be  consid- 
ered in  determining  whether  the  circumstances 
of  this  case  are  such  as  to  warrant  the  conclusion 
that  the  doctrine  should  not  be  applied."  (R.  48.) 

The  Court  thereupon  advanced  the  following  four 
reasons  in  support  of  its  holding  that  the  doctrine 
should  not  be  applied  (R.  50,  51)  : 
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(1)  that  the  director  issued  a  regulation  pur- 
suant to  a  power  delegated  to  him  that  was  non- 
delegable in  nature; 

(2)  that  the  regulation  is  invalid  since 

(a)  it  selects  one  seasonal  industry  and  fixes 
the  seasonal  periods  therefor,  whereas  the  law 
requires  the  determination  of  seasonal  periods 
for  all  employers ; 

(b)  it  classified  salmon  industry  employers 
on  an  industry-wide  in  lieu  of  an  individual  em- 
ployer basis ; 

(c)  it  was  adopted  without  notice  and  af- 
forded appellants  no  opportunity  to  be  heard; 

(d)  it  is  discriminatory  in  its  application 
and  operation; 

(3)  that  the  Commission  is  deadlocked  on  all 
major  issues; 

(4)  that  the  remedy  is  judicial  rather  than 
administrative. 

The  Court  cited  no  authorities  in  support  of  its  first 
three  reasons.  A  law  school  review  was  cited  in  support 
of  the  fourth. 

It  is  appropriate  to  analyze  and  determine  the  va- 
lidity of  these  four  reasons: 

Reason  No.  1:  Was  the  executive  director  vested 
with  delegative  authority  to  make  a  determin-ation  and> 
issue  a  seasonal  regul-ation? 

In  support  of  a  negative  answer  to  this  question,  the  | 
Coui-t  stated  that  the  determination  of  seasonality  and 
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issuance  of  a  regulation  setting  the  seasonal  periods 
are  non-delegable  powers,  and  therefore,  ''It  is  incon- 
ceivable that  the  exercise  of  this  function  would  be 
delegated."  (R.  50.) 

It  appears,  however,  that  the  legislature  intended 
the  power  to  be  delegated.  That  a  delegation  was  in- 
tended to  be  made  in  the  first  instance  is  borne  out  by 
Section  7(c)  (2)  of  Chapter  99  which  provides,  in  part, 
that: 

"An  appeal  shall  be  made  to  the  Commission 
stating  therein  why  the  determination  is  ap- 
pealed." (Italics  supplied.) 

This  section  implies  that  the  original  determination 
may  be  made  by  someone  other  than  the  Commission, 
i.e.,  the  executive  director. 

It  is  therefore  appropriate  at  this  junction  to  trace 
the  executive  director's  authority  to  make  a  seasonal 
classification  and  thereafter  issue  a  regulation  setting 
the  benefit  periods. 

Section  51-5-1  (f)  ACLA  1949  states: 

"  'Commission'  means  the  Unemployment  Com- 
pensation Commission  established  by  this  Act  or 
any  person  to  whom  this  Commission  may  dele- 
gate its  powers  and  duties.''  (Italics  supplied.) 

In  view  of  the  Territory's  immense  geographical 
area,  it  is  understandable  why  the  legislature  em- 
powered the  Commission  to  delegate  its  authority.  The 
meetings  of  the  Commission  are  many  months  apart. 
It  relies  heavily  on  the  full-time  administrative  staff, 
which  gathers  all  statistical  data  and  actually  prepares 
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the  Commission's  own  reports.  The  legislature  recog- 
nizes the  fact  that  the  executive  director  must  have 
such  delegated  authority  if  the  agency  is  to  function 
(R.  156  and  157). 

On  November  12,  1938,  the  Commission  made  the 
following  delegation  of  authority  to  its  executive  di- 
rector : 

''Regulation  16,  wherein  power  was  granted  to 
the  Director  to  make  rules  and  regulations  when 
the  Commission  is  not  in  session,  was  adopted. 
Such  rules  and  regulations  are  to  be  in  effect  in 
the  regular  procedure  until  such  time  that  the 
Commission  at  their  next  meeting  either  approves 
or  disapproves  such  rules  and  regulations."  (R. 
161  and  162.) 

This  delegation  was  in  effect  at  the  time  Benefit 
Regulation  No.  10  was  issued.  The  1938  delegation  of 
authority  was  exercised  on  numerous  occasions  for  15 
consecutive  years.  The  Commission  immediately  pre- 
ceding the  present  Commission  expressly  requested  its 
then  acting  executive  director  to  promulgate  the  regu- 
lation in  dispute  in  the  event  the  legislature  enacted 
Chapter  99.  These  instructions  were  obeyed.  (R.  155- 
1570 

Appellee  makes  no  attack  upon  the  validity  of  Sec- 
tion 51-5-1  (f),  which  authorizes  the  Commission  to 
''delegate  its  powers  and  duties."  A  delegation  was  in 
fact  made.  The  executive  director  had  to  promulgate 
a  seasonal  regulation  on  or  before  June  30th  or  forever 
forfeit  the  possibility  of  having  a  seasonality  regula- 
tion for  the  next  year.   (R.  157,  175.)   Rather  than 
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further  contribute  to  the  depletion  of  the  fund,  Regu- 
lation No.  10  was  issued. 

Section  7(c)(2)  requires  that  a  written  determina- 
tion be  forwarded  to  the  employer  prior  to  June  30th 
each  year.  The  new  Commission  did  not  meet  until 
August,  which  means,  of  course,  that  if  the  executive 
director  had  not  issued  Regulation  No.  10,  there  would 
not  have  been  any  seasonality  regulation  for  the  forth- 
coming year,  thereby  opening  the  fund  to  $491,947.00 
in  claims  that  would  not  otherwise  be  paid.  (R.  190.) 
The  new  Commission  subsequently  met  on  numerous 
occasions  and  did  not  approve  or  disapprove  appel- 
lant's action  in  promulgating  Regulation  No.  10. 

The  1938  delegation  of  authority  to  the  executive 
director  was  his  authority  to  act  in  behalf  of  the  com- 
mission to  make  initial  seasonal  classifications  and  to 
issue  Regulation  No.  10. 

(a)  The  doctrine  of  simiiltaneoiis  repeal  and  re- 
enactment. 

It  is  argued  that  any  delegation  made  by  a  previous 
Commission  terminated  with  the  enactment  of  Chapter 
82  SLA  1953.  The  appellee  further  argued  that  there 
was  "no  authority  in  the  defendant  at  the  time  to 
promulgate  any  regulation."  (Page  8  of  plaintiff's 
Brief  of  April  27,  1954,  filed  in  the  District  Court.) 
The  (/ourt  sustained  this  ])osition  (R.  64). 

This  argument  and  holding  warrants  close  analysis. 
Chapter  82  SLA  1953  states : 

"That  Subsection  (a),  ])aragraphs  (1),  (2)  and 
(3),  and  Subsections  (b)  and  (c)  of  Section  51- 
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5-10,  Alaska  Compiled  Laws  Annotated  1949,  as 
amended  by  Chapter  53,  Session  Laws  of  Alaska 
1949,  be  and  it  is  hereby  repealed." 


A  comparison  of  these  repealed  sections  with  those 
re-enacted  by  Chapter  83  discloses  not  only  a  marked 
similarity  in  wording  but  the  identical  paragraph  and 
sub-paragraph  numbers  were  re-employed.  (App.  '*E" 
and  ^'F".) 

Chapters  82  and  83  (House  Bills  128  and  129)  were 
passed  within  minutes  of  one  another.  (Pages  923  and 
924  of  the  1953  Senate  Journal,  60th  day.) 

In  view  of  these  facts,  the  doctrine  of  simultaneous 
repeal  and  reenactment  applies.  In  50  Am.  Jur., 
Statutes,  Sec.  533,  page  538,  it  is  set  forth  as  follows : 
''The  prevailing  view,  however,  is  that  where 
a  statute  is  repealed  and  all,  or  some,  of  its  pro- 
visions are  at  the  same  time  re-enacted,  the  re- 
enactment  is  considered  a  re-affirmance  of  the  old 
law,  and  a  neutralization  of  the  repeal,  so  that  the 
provisions  of  the  repealed  act  which  are  thus  re- 
enacted  continue  in  force  without  interruption, 
and  all  rights  and  liabilities  incurred  thereunder 
are  preserved  and  may  be  enforced."  (See  also 
Sec.  555  of  the  same  volume  and  section.) 


A  leading  case.  Bear  Lake  and  River  Waterworks 
and  Irrigation  Co.,  et  al.,  v.  Garland,  et  al.,  164  US  1, 
11,  12,  presents  a  striking  analogy  in  principle  to  the 
case  at  bar.  There  under  the  Utah  Mechanics'  Lien 
Statute  of  1888,  a  claimant  was  required  to  commence 
an  action  to  foreclose  his  lien  within  ninety  days.  The 
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1890  statute  enlarged  this  time  to  one  year,  and  ex- 
pressly repealed  the  1888  statute.  Much  of  the  claim- 
ant's work  was  done  while  the  1888  law  was  in 
force.  He  brought  his  action  to  foreclose,  not  within 
the  ninety  days  allowed  by  the  1888  statute,  but  within 
the  year  allowed  by  the  1890  statute. 

The  Supreme  Court  of  the  United  States  at  164  US 
11,  12,  made  the  following  observation: 

''Upon  comparing  the  two  acts  of  1888  and  1890 
together,  it  is  seen  that  they  both  legislate  upon 
the  same  subject,  and  in  many  case  the  provisions 
of  the  two  statutes  are  similar  and  almost  iden- 
tical. Although  there  is  a  formal  repeal  of  the  old 
by  the  new  statute,  still  there  never  has  been  a 
moment  of  time  since  the  passage  of  the  act  of 
1888  when  these  similar  provisions  have  not  been 
in  force.  Notwithstanding,  therefore,  this  formal 
repeal,  it  is,  as  we  think,  entirely  correct  to  say 
that  the  new  act  should  be  construed  as  a  continu- 
ation of  the  old  with  the  modification  contained  in 
the  new  act.  This  is  the  same  principle  that  is 
recognized  and  asserted  in  Pacific  Mail  S.S.  Co. 
V.  Jolife,  69  U.S.  2  Wall.  459  (7:808).  In  that 
case  there  was  a  repeal  in  terms  of  the  former 
statute,  and  yet  it  was  held  that  it  was  not  the 
intention  of  the  legislature  to  thereby  impair  the 
right  to  fees  which  had  arisen  under  the  act  which 
was  repealed.  As  the  provisions  of  the  new  act 
took  effect  simultaneously  with  the  repeal  of  the 
old  one,  the  Court  held  that  the  new  one  might 
more  properly  be  said  to  be  substituted  in  the 
place  of  the  old  one,  and  to  continue  in  force,  with 
modifications,  the  provisions  of  the  old  act,  in- 
stead of  abrogating  or  annulling  them  and  re- 
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enacting  the  same  as  a  new  and  original  act."  In 
accord,  Posadas  v.  National  City  Bank,  296  US 
497,  505. 

Applying  the  Supreme  Court's  decision  herein,  the 
executive  director's  authority  to  promulgate  Regula- 
tion No.  10  in  behalf  of  the  Commission  was  not  abro- 
gated by  the  repealing  statute,  Chapter  82  SLA  1953. 
It  follows,  therefore,  that  the  director  had  authority 
to  issue  the  regulation  on  June  29,  1953. 

(b)  Territorial  law  authorizes  the  Commission  to 
delegate  discretionary  power  to  its  executive  director. 

The  trial  court  stated,  relative  to  the  delegation  of 
authority,  that:  ''Under  the  authority  delegated,  the 
defendant  assumed  the  exercise  of  what  appears  to  be 
a  discretionary  power."  (R.  49.)  (Italics  supplied.) 
The  Court's  contention  that  the  appellee  illegally  exer- 
cised a  discretionary  power  fails  to  withstand  analysis. 

The  power  to  deteraiine  the  seasonality  status  of  em- 
ployers within  the  statutory  definition  is  a  function 
that  can  be  delegated.  If  the  legislature  itself  can 
delegate  to  the  Commission  the  authority  to  determine 
seasonality,  it  also  has  the  authority  to  authorize  the 
same  Commission  to  re-delegate  the  same  power  to  its 
full-time  executive  director.  State  Tax  Commission  v. 
Katsis,  90  Utah  406,  62  P.  2d  120,  107  ALR  1477,  1480. 
That  is  precisely  what  the  legislature  did  herein.  By 
enacting  Chapter  99,  it  authorized  the  Commission  to 
determine  seasonality.  Existing  statutes  also  author- 
ized the  Commission  to  delegate  its  regulation-making 
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authority  (See.  51-5-1  (f)).  The  Commission  in  fact 
delegated  it.  These  series  of  events  constitutes  the 
foundation  of  the  appellant's  chain  of  authority  to 
make  a  seasonal  determination  and  issue  a  seasonal 
regulation. 

Reason  No.  2:  The  alleged  invalidity  of  the  regu- 
lation. 

The  trial  Court  gave  three  specific  grounds  in  sup- 
port of  its  holding  that  the  regulation  is  invalid  (R. 
50,  51)  : 

(1)  the  law  requires  the  determination  of  a  sea- 
sonal period  for  all  employers;  since  appellee  alone 
was  selected,  the  regulation  is  discriminatory  in  its 
operation  and  application; 

(2)  there  was  an  industry  or  area  classification  in 
lieu  of  an  employer  classification  as  required  by  law; 

(3)  Regulation  No.  10  was  adopted  without  notice. 

I.  Does  the  statute  require  the  Commission  to  pass 
upon  the  seasonal  status  of  all  Alaskan  employers  and, 
require  that  seasonal  periods  he  set  for  each? 

The  trial  Court  asserted  that  Regulation  No.  10  is 
discriminatory  in  its  operation,  in  favor  of  the  con- 
struction industry,  because : 

''.  .  .  it  is  inconsistent  with  the  law  under  which 
it  was  purportedly  made  because  it  selects  one 
seasonal  industry  and  fixes  the  seasonal  periods 
therefor,  whereas  the  law  requires  the  determina- 
tion of  seasonal  periods  for  all  employers,  and 
hence,  is  discriminatory  in  its  application  and 
operation."  (R.  51.) 
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The  Court  further  stated: 

'*  Although  it  can  hardly  be  said  that  Regulation 
No.  10  is  discriminatory  on  its  face,  it  is  clear 
that,  being  limited  to  only  one  of  the  many  sea- 
sonal industries,  its  operation  and  enforcement 
result  in  discrimination  against  all  employers  in 
the  canned  salmon  industry  and  their  employees. 
The  law  clearly  requires  the  classification  of  em- 
ployers as  seasonal  or  non-seasonal,  and  it  is  not 
perceived  hotv  the  laiv  could  operate  fairly  or  uni- 
formly until  this  is  done.*'  (R.  52.)  (Emphasis 
supplied.) 

The  following  is  the  appellee's  interpretation  of 
Section  7(c)  (1)  of  Chapter  99,  as  set  forth  on  page  8 
of  its  Brief  of  January  8,  1954,  filed  in  the  District 
Court: 

''.  .  .  a  formula  is  set  forth  in  Section  7,  Sub- 
division (c)  (1)  for  the  classification  of  employers. 

''The  Commission  itself  has  no  option  in  the 
matter  now,  but  under  the  new  law  must  classify 
employers  themselves  as  seasonal  or  nonseasonal, 
and  this  is  not  done  by  industries  as  heretofore." 

On  April  29,  1954,  after  trial,  the  appellee  amended 
its  complaint  as  follows,  to  allege  the  newly  asserted 
discrimination  theory: 

"...  that  no  other  seasonal  employers  in  Alaska 
have  been  classified  as  seasonal,  and  Plaintiff  has 
been  discriminated  against  by  that  fact."  (R. 
201.) 

We  construe  the  appellee's  argument,  as  accepted 
by  the  trial  Court,  as  follows: 


37 

Chapter  99  requires,  as  a  matter  of  law,  that  the 
Commission  declare  all  employers  whose  payroll  ex- 
perience meets  the  7(c)(1)  formula  to  be  seasonal. 
Hence,  the  Commission's  failure  to  so  declare  the  con- 
struction industry  or  any  of  its  employers  as  seasonal 
between  April  30,  1953  and  July  30,  1953  (the  latter 
date  being  the  date  plaintiff  instituted  suit  herein), 
while  declaring  certain  cannery  employers  to  be  sea- 
sonal during  said  period,  constitutes  unlawful  discrim- 
ination. This  has  caused  the  fund  to  become  seriously 
depleted,  all  to  the  irreparable  damage  of  appellee, 
thereby  entitling  it  to  an  injunction  against  the  en- 
forcement of  Regulation  No.  10. 

It  is  appellant's  contention  that,  merely  because  the 
fund  may  become  depleted  because  of  the  Commis- 
sion's refusal  or  failure  to  declare  certain  construction 
industry  employers  as  seasonal,  it  does  not  follow  that 
Regulation  No.  10  should  be  enjoined. 

Also,  Regulation  No.  10  merely  sets  seasonal  periods 
for  previously  classified  cannery  employers.  By  itself, 
it  classifies  no  one.  In  order  to  sustain  the  validity  of 
its  contention,  which,  if  done,  would  still  not  have  any 
bearing  on  the  validity  of  Regulation  No.  10,  the 
appellee  must  show  that  Chapter  99  requires  all  em- 
ployers whose  payroll  experience  meets  the  7(c)(1) 
definition  be  deemed  seasonal  employers.  Under  this 
view,  the  Commission's  duty  is  merely  to  perform  the 
clerical  act  of  notifying  employers  of  such  determina- 
tion. We  think  the  following  analysis  will  show  that 
the  Court  erred  in  accepting  this  argument. 
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Does  Chapter  99,  by  operation  of  law,  classify  all 
employers  who  meet  the  7(c)(1)  formula? 

The  following  portion  of  Section  7(c)(2)  seems  to 
support  a  negative  answer: 

''Seasonal  Period  and  Duration  of  Determina- 
tion. In  establishing  a  seasonal  period  as  con- 
templated herein,  the  Commission  shall  make  such 
investigations  and  conduct  such  hearings  as  may 
be  required,  and  shall  use  as  a  guide  data  relating 
to  the  best  practices  of  the  industry  in  which  the 
employer  is  engaged. 

^^When  the  Commission  has  finally  determined 
seasonal  periods,  it  shall  issue  a  regulation  speci- 
fying the  seasonal  periods  during  which  benefits 
shall  he  payable  to  eligible  beneficiaries  for  un- 
employment occurring  within  the  benefit  year  af- 
fected by  such  regulation."  (Italics  supplied.) 

Following  Section  7(c)(1),  which  defines  a  seasonal 
employer,  the  following  language  is  employed,  which 
appears  to  vest  discretion  in  the  Commission  to  de- 
termine what  specific  employer  shall  be  declared  sea- 
sonal : 

"No  such  employer  or  operating  unit  shall  be 
deemed  to  be  seasonal  unless  and  until  so  deter- 
mined by  the  Commission." 

This  language  appears  to  support  our  contention 
that  the  legislature  vested  discretion  in  the  Commis- 
sion. We  think  the  7(c)(1)  definition  of  a  seasonal 
employer  was  intended  to  be  a  mere  guide  to  the  Com- 
mission in  the  exercise  of  its  discretion  in  determining 
who  is  and  who  is  not  a  seasonal  employer.  After  read- 
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ing  the  tvhole  of  Section  7,  it  is  fairly  apparent  that 
merely  by  defining  what  constitutes  a  seasonal  em- 
ployer, the  legislature  did  not  intend  thereby  to  have 
every  employer  who  met  the  mathematical  formula 
automatically  tagged  as  seasonal.  Such  a  construction 
is  impractical  and  does  violence  to  other  provisions  of 
the  law  as  hereinafter  pointed  out.  (R.  228,  244.) 

Furthermore,  it  was  a  physical  impossibility  for  a 
Commission  (which  had  its  first  meeting  on  August  6, 
1953),  to  pass  upon  the  seasonality  status  of  the  many 
thousands  of  Alaskan  employers,  construction  and 
otherwise,  between  April  7  and  July  30,  1953. 

Therefore,  it  is  difficult  to  perceive  how  it  can  be 
held  that  the  appellee  was  discriminated  against  when 
it  was  literally  impossible  to  classify  all  construction 
industry  employers  prior  to  the  time  appellee  filed  suit 
herein,  i.e.,  July  30,  1953. 

The  Court's  construction  of  Section  7  results  in  a 
repudiation  of  long  established  administrative  prac- 
tices under  similar  statutes  since  1937.  Since  that  year 
the  various  Commissions,  as  Mr,  McLaughlin  would 
have  testified  if  permitted  (R.  219),  had  acted  upon 
the  assumption  that  the  statutes  vested  discretion  in 
the  Commission  in  determining  what  employers  should 
be  seasonally  classified.  This  is  only  common  sense, 
since  there  may  be  instances  when  a  normally  non- 
seasonal  employer,  due  to  a  layoff  or  emergency,  may 
meet  the  payroll  decline  definition.  The  phrase,  "Until 
such  determination  by  the  Commission  no  occupation 
or  industry  shall  be  deemed  seasonal,"  used  since  1937, 
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in  Section  51-5-2  (c)  (1),  is  virtually  identical  to  that 
clause  in  Section  7  (c)(1)  of  Chapter  99  SLA  1953, 
which  states:  ''No  such  employer  or  operating  unit 
shall  be  deemed  to  be  seasonal  unless  and  until  so  de- 
termined by  the  Commission."  Chapter  4  SLA  1937 
Section  3(c)  (1)  (Extraordinary  Session)  also  states: 
''As  used  in  this  sub-section  the  term  'seasonal 
industry'   makes   an   occupation   or  industry  in 
which,  because  of  the  seasonal  nature  thereof  it  is 
customary  to  operate  only  during  a  regularly  re- 
curring period  or  periods  of  less  than  forty  weeks 
in  a  calendar  year.  The  Commission  shall  after 
investigation  and  hearing,  determine  ..." 

In  1939,  Chapter  4  was  amended  by  Chapter  1  Sec- 
tion 12  of  the  SLA  1939  to  read: 

"...  'Seasonal  industry'  means  an  occupation 
or  industry  in  which,  because  of  the  seasonal  na- 
ture thereof  it  is  customary  to  operate  only  dur- 
ing a  regularly  recurring  period  or  periods  of  less 
than  one  year  in  length.  The  Commission  shall, 
after  investigation  and  hearing,  determine  .  .  ." 

Under  the  trial  Court's  interpretation  of  Chapter 
99,  any  employer  who  temporarily  ceased  operations 
for  remodeling  or  retooling,  for  example,  would,  if  his 
payroll  decline  met  the  7(c)(1)  definition  as  the  re- 
sult of  such  shutdowns,  be  by  operation  of  law  a 
seasonal  employer.  The  Commission  would  therefore 
have  no  authority  to  grant  relief  to  such  an  employer 
from  the  seasonal  classification.  We  think  the  legis- 
lature did  not  intend  such  inflexibility.  That  is  why 
it  employed  language  stating  that  no  employer  shall 
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be  deemed  seasonal  unless  and  until  so  determined  by 
the  Commission. 

In  view  of  the  fact  that  the  past  Commissions  have 
operated  on  the  assumption  that  they  had  discretion 
in  these  matters,  the  utmost  respect  should  be  p^ven 
to  such  long  established  administrative  practices.  42 
Am.  Jur.  Pub.  Adm.  Law,  Sees.  77,  78.  Further  sup- 
porting the  appellant's  contention  that  the  statute  vests 
discretion  in  the  Commission  is  that  language  in  Sec- 
tion 7(c)  (2)  which  states  that: 

"...  the  Commission  shall  make  such  investiga- 
tions and  conduct  such  hearings  as  may  be  re- 
quired, and  shall  use  as  a  guide  data  relating  to 
the  best  practices  of  the  industry  in  which  the 
employer  is  engaged." 

If  the  District  Court's  decision  that  any  employer 
who  meets  the  7(c)(1)  definition  must  be  declared 
seasonal  is  sustained,  then  this  language  would  seem 
to  be  surplusage.  In  authorizing  the  Commission  to 
consider  data  relating  to  the  best  practices  of  the  in- 
dustry, discretion  is  implied. 

The  Court  has  in  effect  ruled  that,  if  any  employer 
meets  the  statutory  definition  of  seasonal  employer, 
it  must  be  seasonally  classified.  Under  this  theory  the 
Commission  need  only  secure  the  payroll  record  of 
the  employer,  match  it  with  the  statutory  definition  of 
a  seasonal  employer  and  thereupon  notify  him  of  his 
status.  This  is  a  mere  mechanical  procedure  which 
does  not  take  into  consideration  data  relating  to  the 
best  practices  of  the  industry.  Such  a  robot-type 
approach  to  the  seasonality  problem,  which  is  indeed 
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involved  and  complicated,  is  completely  foreign  to  the 
spirit  of  the  statute.  Mr.  Moore,  the  construction  in- 
dustry representative,  clearly  demonstrated  the  fallacy 
of  such  a  mechanical  approach  to  the  seasonality  prob- 
lem.   (R.  244.) 

It  has  been  shown  that  the  appellee  requested  to 
be  classified  as  a  seasonal  employer,  whereas  construc- 
tion industry  employers  have  requested  not  to  be. 
(R.  174,  217,  218.)  This  is  not  a  case  where  one  em- 
ployer was  selected  from  a  class  and  thereupon  arbi- 
trarily classified  against  its  will.  Previous  Commis- 
sions, after  hearing  evidence  concerning  the  season- 
ality status  of  the  construction  industry,  determined 
that  it  would  not  seasonally  classify  the  same.  (R. 
126,  130,  142,  151,  and  pp.  28  and  29  of  Defendant's 
Exhibit  ''E".) 

II.  Did  the  determination  and/or  regulation  clas- 
sify the  salmon  industry  on  an  indtistry-tvide  instead 
of  an  employer-unit  basis? 

The  following  excerpt  from  the  Court's  opinion  dis- 
closes that  it  erroneously  construed  the  regulation  as 
one  that  classified  on  an  industry-wide  basis : 

''It  not  only  appears  that  the  regulation  ignores 
the  mandate  of  the  law  that  all  employers  and  em- 
ploying units  be  classified  as  seasonal  and  non- 
seasonal  and  the  seasonal  periods  for  each  estab- 
lished, but  also  that  the  regulation  classifies  the 
canned  salmon  industry  not  by  employers  or  units 
thereof,  but  by  areas  and  open  seasons  as  estab- 
lished by  the  Fish  and  Wildlife  Service  .  .  ." 
(R.  50.) 
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Appellee  has  again  and  again  asserted  as  a  ground 
for  the  invalidity  of  the  regulation  that  the  same  des- 
ignates the  salmon  industry  as  seasonal  rather  than  in- 
dividual cannery  employers  as  seasonal. 

The  fact  is  that  Regulation  No.  10  designates  no 
one  as  seasonal.  It  merely  sets  the  seasonal  periods 
during  which  previously  determined  seasonal  employ- 
ers must  report  their  payroll  earnings. 

Examination   of  the   following  wording   from   the 
Regulation  itself  conclusively  proves  this  point: 
' '  The  Commission  accordingly  prescribes : 

'^I.  Seasonal  Periods  for  the  Calendar  Year 
1953  for  Certain  Employers  Engaged  in  the 
Canning  of  Salmon  Taken  in  the  Operating 
Area  Designated  .  .  .'' 

''II.     Reporting  by  Seasonal  Employers: 
"Employers    having    been   determined   by   the 
Commission  to  be   seasonal  employers  and  so 
notified  ..."    (Emphasis  supplied.) 

The  declaration  of  the  seasonality  status  of  the  ap- 
pellee's seasonal  determination  herein  was  made  on 
an  individual  basis.  In  accordance  with  Section  7(c) 
(2),  the  Commission  issued  a  regulation  specifying  the 
seasonal  periods  during  which  benefit  payments  to 
the  employees  of  these  seasonal  employers  shall  be 
made. 

The  District  Court  erred  in  accepting  the  appellee's 
argument  that  Regulation  No.  10  declared  the  entire 
salmon  industry  instead  of  individual  employers 
therein  as  seasonal.  Regulation  No.  10  itself  is  merely 
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the  final  step  of  the  following  three-step  procedure  in 
determining  the  seasonality  status  of  various  employ- 
ers: 

Step  1.  The  gathering  of  the  necessary  data  by 
the  Commission,  taking  into  consideration  the  best 
practices  of  the  industry  in  determining  who  is 
seasonal ; 

Step  2.  Notifying  the  individual  employer  of 
his  seasonal  determination ; 

Step  3.  The  promulgation  of  a  regulation  in 
accordance  with  Section  7(c)(2),  below  quoted, 
specifying  the  seasonal  periods  during  which  ben- 
efits shall  be  paid  to  the  employees  of  previously 
seasonally  determined  employers : 

''When  the  Commission  has  finally  determined 
seasonal  periods,  it  shall  issue  a  regulation 
specifying  the  seasonal  periods  during  which 
benefits  shall  be  payable  to  eligible  benefi- 
ciaries for  unemployment  occurring  within  the 
benefit  year  affected  by  such  regulation. ' ' 

III.  Was  Regulation  No.  10  adopted  witJiont  re- 
quired legal  notice  and  tvithout  affording  the  appellees 
an  opportunity  to  he  heard? 

The  Court  said  that  Regulation  No.  10 : 

"...  was  adopted  without  notice  and  without  af- 
fording those  concerned  an  opportunity  to  be 
heard,  as  prescribed  by  Section  51-1-11  (b)  .  .  ." 

The  Court  no  doubt  meant  51-5-11  (b)  and  not  51-1-11 
(b).  Section  51-5-ll(b)  states,  in  part: 
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General  and  special  rules  may  be  adopted, 
amended  or  rescinded  by  the  Commission  only 
after  public  hearing  or  opportunity  to  be  heard 
thereon  .  .  .  Regulations  may  be  adopted,  amended, 
or  rescinded  by  the  Commission  and  shall  become 
effective  in  the  "manner  and  at  the  time  prescribed 
by  the  Commission  ..."  (Italics  supplied.) 

It  is  apparent  that  the  above  section  distinguishes 
between  rules  and  regulations.  Since  Regulation  No. 
10  is  in  the  latter  category,  the  Commission  may  de- 
clare the  same  to  be  executed  in  the  manner  prescribed 
by  the  Commission  as  authorized  by  Section  51-5- 
11(b). 

Section  7  of  Chapter  99  employs  the  following 
language  relative  to  hearings: 

''In  establishing  a  seasonal  period  ,  .  .  the  Com- 
mission shall  make  such  investigations  and  con- 
duct such  hearings  as  may  be  required,  and  shall 
use  as  a  guide  data  relating  to  the  best  prac- 
tices of  the  industry  in  which  the  employer  is 
engaged." 

It  appears,  therefore,  that  hearings  were  not  a  condi- 
tion precedent  to  the  validity  of  the  regulation,  but 
were  only  necessary  when  the  Commission  lacked  suf- 
ficient payroll  data. 

The  plaintiff  admitted  receiving  actual  written 
notice  of  the  regulation.  (R.  32.)  The  Commission 
had  previously  held  hearings  concerning  seasonality 
in  the  salmon  industry  and  had  in  its  files  the  payroll 
data  necessary  to  determine  the  seasonality  status  of 
the  various  industry  employers.    (R.  181,  182.) 
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Reason  No.  3:  Is  the  possibility  of  a  deadlocked 
Commission  relevant  on  the  question  of  the  applica- 
tion of  the  exhaustion  doctrine? 

The  Court  disposed  of  the  appellee's  contention 
that  it  was  excused  from  appealing  to  the  Commission 
because  it  was  always  deadlocked,  by  the  following 
statement : 

''The  last  contention  may  be  disposed  of  by  the 
observation  that  the  application  of  the  doctrine 
(administrative  remedies)  does  not  depend  on 
what  may  be  said  in  retrospect.  Here,  as  in 
analogous  situations,  diligence  is  the  criterion." 
(R.  48.) 

Continuing  further  in  its  opinion,  the  Court  stated: 

"While  the  fact  that  the  Commission  has  been 
unable  to  fimction  since  its  organization,  because 
of  the  deadlock  referred  to,  would  ordinarily  be 
irrelevant  on  the  question  of  whether  administra- 
tive remedies  have  been  exhausted,  it  is  neverthe- 
less a  circumstance  ...  in  determining  whether 
the  rule  ought  to  be  applied."  (R.  51.) 

We  have  failed  to  find  any  authorities  that  con- 
sider the  fact  of  a  deadlocked  Commission  as  even 
a  circumstance  in  the  application  of  the  doctrine.  In 
Oklahoma  Puh.  Welfare  Comm.  v.  State,  105  P.  2d 
547,  551,  it  was  held  that  the  mere  fact  that  the  plain- 
tiff thinks  that  an  appeal  would  be  futile  is  no  reason 
to  short-circuit  administrative  procedures.  Ahelleira 
V.  District  Court  of  Appeal,  109  P.  2d  942,  953.  The 
Alaskan  legislature  intentionally  set  up  a  four-man 
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Commission.  The  legislature's  reasons  for  such  a 
Commission  are  as  follows  (pages  921-922  of  the 
Senate  Journal,  21st  Session,  60th  day)  : 

**The  Governor  finds  fault  with  the  judgment  of 
the  Legislature  in  creating  a  four-man  Commis- 
sion to  consist  of  2  representative  of  labor  and 
2  representatives  of  management.  It  is  conceiv- 
able that  deadlock  might  occur  on  some  occasion 
in  the  promulgation  or  interpretation  of  regula- 
tions. All  four  members  are  charged  with  carry- 
ing out  the  mandates  of  law,  and  it  is  assumed 
that  all  members  will  apply  themselves  con- 
scientiously in  fulfilling  this  responsibility.  As 
a  matter  of  practice,  it  is  well  known  that  not 
all  members  attend  all  meetings  of  boards  and 
commissions  and  it  may  be  expected  that,  as 
frequently  as  not,  a  quorum  of  three  members 
of  the  Commission  will  be  transacting  the  busi- 
ness of  the  Commission.  Experience  shows  that, 
as  frequently  as  not,  in  the  case  of  three  or  five 
man  boards  or  commissions,  one  member  may  be 
absent  leaving  a  quorum  of  even  niunbers,  yet 
few  complaints  that  the  business  of  the  Territory 
was  brought  to  a  standstill  from  such  a  condition 
have  been  heard." 

In  view  of  the  fact  that  the  legislature  deliberately 
created  such  a  Commission  and  considering  the  rule 
that  alleged  futility  of  appeal  is  no  excuse  for  failing 
to  exhaust  administrative  remedy,  it  would  appear 
that  the  exhaustion  doctrine  applies,  thereby  preclud- 
ing injunctive  relief. 
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Reason  No.  4:  Is  the  matter  of  the  remedy  sought 
herein  judicial  rather  than  administrative? 

The  Court  ruled  that  it  was  judicial: 

*^  Indeed  the  very  nature  of  the  problems  pre- 
sented poses  the  question  whether  the  remedy  is 
not  judicial,  rather  than  administrative,  to  which 
the  doctrine  of  the  exhaustion  of  remedies  would 
not  apply.  In  view  of  the  circumstance  of  this 
case,  I  am  of  the  opinion  that  the  doctrine  should 
not  be  applied.  39  Cornell  Law  Quarterly  285; 
Gonzales  v.  Williams,  192  U.S.  1;  U.  S.  ex  rel. 
DeLucia  v.  0 'Donovan,  178  F.2d  876;  Breiner  v. 
Wallin,  79  F.  Supp.  506,  507-8."    (R.  51,  52.) 

In  39  Cornell  Law  Quarterly  283,  this  pointed  state- 
ment is  made: 

''.  .  .  the  fact  that  the  agency  was  incompetent 
to  rule  on  the  only  action  to  which  the  petitioner 
objected  was  an  important  factor  in  excusing 
exhaustion."  (Tomlinson  v.  U.S,,  94  F.  Supp. 
854.) 

The  appellee's  complaint  that  the  regulation  was 
unrealistic  would  have  no  doubt  been  considered  and 
resolved  if  the  new  Commission  were  only  given  an 
opportunity  to  pass  upon  the  same.  Instead,  the 
appellee  sought  judicial  relief  even  before  the  new 
Commission  met.  Evidence  that  the  question  herein 
is  essentially  administrative  in  nature  and  not  judi- 
cial is  manifested  by  the  following  statements  of  ap- 
pellee : 

*'.  .  .  that  the  regulation  does  not  clearly  deter- 
mine seasonal  employment  ..."  (Page  7  of 
appellee's  complaint.) 
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.  the  plaintiff's  interest  in  this  case  is  to 
establish  seasons  in  the  salmon  canning  industry, 
which  has  been  declared  to  be  seasonal,  which 
correspond  with  the  actual  season  and  the  peri- 
ods .  .  .  for  which  contributions  are  made  by  the 
employer,  without  discrimination  as  to  residence 
of  employees  ..."  (Pages  2  and  3  of  plaintiff's 
Affidavit  in  Opposition  to  Defendant's  Motion  for 
Summary  Judgment.) 

It  is  therefore  evident  that  all  appellee  seeks  is  to 
correct  an  allegedly  improper  regulation.  This  is 
most  surely  a  question  of  fact  which  the  Commission 
should  first  pass  upon. 

We  can  perceive  of  no  one  more  capable  of  deter- 
mining the  appellee's  desire  to  establish  seasonal  pe- 
riods in  the  salmon  industry  that  correspond  to  the 
actual  seasons  than  the  Commission  itself.  Thus,  in 
accordance  with  the  principle  of  the  Gonzales  case, 
the  appellee  should  be  required  to  first  present  its 
complaints  to  the  Commission  and  then  if  dissatisfied 
with  their  decision,  pursue  a  judicial  appeal. 

The  Cornell  article  at  page  285  further  states: 
''The   courts   should   be   more   ready   to   excuse 
exhaustion  when  the  injury  involves  a  basic  per- 
sonal  right,  than  when  a  large   corporation  is 
claiming  monetary  loss." 

In  Ex  Parte  Fabiani,  105  F.  Supp.  139  (E.  D.  Pa., 
1952),  the  Court  was  of  the  opinion  that  a  draft 
board  acted  in  an  arbitrary  manner,  without  any 
basis  in  fact,  and  held  that  the  petitioner  was  not 
precluded    from    a    judicial    review    of    the    ])oard's 
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action.  In  the  case  at  bar,  however,  a  large  nonresi- 
dent corporation,  which  neglected  to  initially  present 
its  complaints  to  the  Commission,  now  seeks  to  inval- 
idate a  regulation  that  is  designed  to  and  in  fact  does 
preserve  the  trust  fund.  There  is  not  even  any  board 
action  for  the  Court  to  review  herein. 

As  in  the  Gonzales  case,  the  DeLucia  decision  con- 
doned a  short-circuit  because,  as  stated  at  page  285 
in  the  article,  ''.  .  .  the  injury  to  the  complainant 
was  a  severe  personal  deprivation  of  rights  .  .  ." 
Certainly  herein  the  appellee  is  being  deprived  of  no 
personal  rights  due  to  the  enforcement  of  Regulation 
No.  10.  The  United  Fuel  Gas  Co.  and  Wallin  cases 
support  the  rule  that  exhaustion  is  excused  when  the 
administrative  action  is  ''blatantly  wrong."  In  both 
of  these  cases  it  was  observed  that  the  action  of  the 
Commission  was  clearly  out  of  bounds. 

An  examination  of  Regulation  No.  10  discloses  that 
it  is  in  strict  accordance  with  Section  7(c)(2)  of 
Chapter  99,  wherein  the  Commission  is  authorized 
to  issue  a  regulation  specifying  the  seasonal  periods 
during  which  benefits  shall  be  paid.  That  is  pre- 
cisely what  Regulation  No.  10  does.  It,  notwith- 
standing the  trial  Court's  ruling,  does  not  determine 
the  seasonal  classification,  as  such,  of  any  employer, 
employing  unit  or  industry.  There  is  no  factual  or 
legal  basis  for  the  District  Court's  ruling  that  the 
regulation  is  in  blatant  nonconformity  with  the  ena- 
bling statute,  Section  7  of  Chapter  99. 

It  is  asserted  on  page  286  of  the  Cornell  article 
that  the  Courts  do  take  into  account  the  obvious  in- 
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validity  of  the  agency  action  and  excuse  exhaustion 
when  '^  .  .  there  is  some  reason  for  not  exhausting, 
or  some  serious  injury  suffered  ..." 

Appellee  and  intervenor,  as  heretofore  demon- 
strated, will  in  no  manner  suffer  injury  by  enforce- 
ment of  Regulation  No.  10.  Only  the  appellee's 
seasonal  employees  will  be  deprived  of  benefits  for 
unemployment  incurred  out  of  their  normal  season 
of  employment,  by  the  operation  of  Regulation  No.  10. 

Taking  all  the  above  factors  into  consideration,  it 
appears  that  the  matter  of  the  remedy  sought  herein 
is  administrative  rather  than  judicial  and  falls  within 
the   framework  of   the   following  rule   set  forth   in 
42  Am.  Jur.,  Pub.  Adm.  Law,  Sec.  201,  as  follows: 
"Where  statutory  authority  to  grant  a  remedy 
is  conferred  upon  an  administrative  tribunal  as 
distinguished    from   a   court   in   the   traditional 
sense  of  the  word,  the  remedy  manifestly  is  ad- 
ministrative, within  the  meaning  of  the  doctrine 
of  exhaustion  of  remedies."  Oklahoma  Pub.  Wel- 
fare Comm.  V.  State,  187  Okla.  654,  105  P.  2d  547. 


ISSUE  in. 

THE  TRIAL  COURT  COMMITTED  SERIOUS  ERROR  IN  JUDI- 
CIALLY NOTING  THAT  THE  ALASKAN  CONSTRUCTION  IN- 
DUSTRY IS  SEASONAL,  SAVE  KETCHIKAN  AND  VICINITY. 

Point  1. 

The  prerequisites  for  judicial  notice  were  not  fulfilled. 

The   Court,   from  the   bench,  made  the   following 

ruling : 
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*S  .  .  the  court  has  taken  judicial  notice  of  the 
fact  that  the  construction  industry  is  seasonal." 
(R.  216.) 

In  its  written  opinion  the  Court  stated: 

''.  .  .it  would  take  judicial  notice  of  the  fact  that 
outside  construction  work  in  the  Territory,  except 
in  Ketchikan  and  vicinity,  is  limited  by  weather 
to  the  period  from  May  to  October,  and  is,  there- 
fore, seasonal  in  fact."  (R.  44,  45.) 

The  three  material  requisites  that  must  be  met  in 
order  to  authorize  judicial  notice  are  set  forth  in  20 
Am.  Jur.,  Evidence,  Sec.  17,  as  follows: 

''(1)     The  matter  must  be  a  matter  of  common 
and  general  knowledge; 

(2)  it  must  be  well  and  authoritatively  settled 
and  not  doubtful  and  uncertain; 

(3)  and  it  must  be  known  to  be  within  the 
limits  of  the  jurisdiction  of  the  court." 

In  view  of  the  previous  Commission's  finding  and 
Mr.  Moore's  statement  that  neither  the  construction 
industry  nor  its  employees  are  seasonal  (R.  126,  228, 
232,  241,  252  and  pp.  28  and  29  of  Exhibit  ^'E"),  it 
is  difficult  to  understand  how  the  common  knowledge 
requirement  was  satisfied. 

It  also  appears  that  Requirement  No.  2  was 
not  satisfied  herein.  Not  only  is  the  question  of 
seasonality  in  the  construction  industry  (outside 
construction  included)  not  settled,  but  it  can  be 
said  with  a  conservative  sense  of  safety  that  the 
issue  is  one  of  notorious  acrimony  and  disagreement. 
For  example,  compare  the  Court's  statement  (R.  213) 
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and  Mr.  Moore's  testimony  (R.  228).  The  prior  Com- 
mission expressly  found  the  construction  industry, 
outside  dirt  removers  included,  not  to  be  subject  to 
seasonal  classification.  (R.  130,  151.)  Appellant's 
offer  of  proof,  if  accepted,  would  have  at  the  very 
least  shown  that  honest  and  conscientious  persons 
conversant  with  the  problem  feel  that  a  sizeable  por- 
tion of  the  construction  industry  is  not  seasonal  in 
fact.  (R.  224-228.)  Yet,  in  the  teeth  of  these  consid- 
erations, the  District  Court  took  judicial  notice  that 
all  outside  construction  work  in  Alaska,  save  Ketchi- 
kan and  vicinity,  is  seasonal  in  fact.  The  effect  of 
taking  such  notice  was  to  excuse  appellee  from  the 
impossible  burden  of  showing  that  the  construction 
industry,  or  a  majority  of  its  employers,  are  seasonal. 
The  trial  Court,  therefore,  appears  to  have  committed 
prejudicial  error. 

Point  2. 

Appellant's  offer  of  proof,  if  accepted,  would  have  shown  that  a 
substantial  portion  of  the  construction  industry  employers 
are  not  seasonal  and  that  there  exist  valid  reasons  why  they 
should  not  be  seasonally  classified. 

As  an  examination  of  the  pleadings  indicates,  the 
appellee's  basic  complaint  was,  initially,  and  through- 
out all  preliminary  proceedings,  directed  toward  al- 
leged discriminatory  operation  of  Regulation  No.  10 
within  the  canned  salmon  industry,  in  that  it  allegedly 
discriminated  in  favor  of  non-residents  over  residents 
and  failed  to  seasonally  classify  so-called  "long  sea- 
son" employees  while  classifying  "short  season"  em- 
ployees. However,  after  the  trial,  the  District  Court 
permitted   the   appellee   to   amend   its   complaint   to 


54 


allege  that  the  Commission's  failure  to  classify  other 
seasonal  employers  in  Alaska  constitutes  unlawful 
discrimination  as  against  the  cannery  operators.  (R. 
201.)  The  appellant  thereupon  requested  that  it  be 
given  an  opportunity  to  show  why  construction  indus- 
try employers  were  not  classified.  (R.  202,  203).  The 
Court  refused  this  request  by  rejecting  appellant's 
offer  of  proof,  which,  if  considered,  would  have  dem- 
onstrated that  there  exist  valid  reasons  for  not  sea- 
sonally classifying  construction  industry  employers. 
(R.  130,  228,  232,  241,  252;  defendant's  Exhibit  '^E", 
pp.  28,  29.)  It  would  also  have  shown  that  the  legis- 
lature intended  to  vest  discretion  in  the  Commission 
regarding  seasonality  classification  and  that  Mr.  Mc- 
Laughlin's staff  drafted  Chapter  99  and  that  their 
basic  intent  was  to  vest  discretion  in  the  Commission. 
(R.  219.) 

The  reason  for  the  Court's  rejection  can  be  traced 
to  its  interpretation  of  the  statute  that  all  allegedly 
seasonal  employers  must  be  classified  and  that  the 
construction  industry  is  seasonal  and  it  is  therefore 
impossible  for  anyone  to  show  that  it  is  not.  This 
interpretation  should  not  be  sustained  in  the  face 
of  long  established  administrative  practice  to  the 
contrary,  findings  of  previous  Commissions  relative 
to  the  seasonal  nature  of  the  construction  industry, 
and  Mr.  Moore's  uncontroverted  testimony  that  the 
construction  industry,  or  at  least  numerous  employers 
thereof,  are  not  seasonal  in  fact. 
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CONCLUSION. 

Alaska  is  plagued  with  the  problem  of  how  to  pre- 
vent excessive  unemployment  pajnnents  to  seasonal 
employees.  If  the  Territory  were  required  to  pay  full 
benefits  to  seasonal  employees  while  they  are  normally 
unemployed  during  the  winter  season,  the  trust  fund 
would  soon  be  depleted. 

To  prevent  such  a  result,  the  seasonality  concept 
was  devised.  Under  this  plan  seasonal  employees  are 
paid  benefits  only  when  unemployed  during  their  nor- 
mal season  of  work.  This  policy  is  designed  to  pre- 
serve the  fund,  since  no  payments  will  be  made  for 
unemployment  occurring  during  the  winter  season. 

In  1953,  the  Alaska  legislature  enacted  Chapter  99 
SLA  1953.  Section  7  thereof  embodied  the  seasonality 
principle.    The  Act  differed  from  preceding  season- 
ality statutes  in  approach  only.    Previously,  the  law 
provided  that  the  Commission  could  determine  season- 
ality status  of  employers  on  an  area  or  industry-wide 
basis.   Section  7  provides  for  a  determination  of  sea- 
sonality on  an  individual  unit  or  employer  basis.  For 
example,  part  of  Section  7(c)  (1)  reads  as  follows: 
*'No  such  employer  or  operating  unit  shall  be 
deemed  to  be  seasonal  unless  and  until  so  de- 
termined by  the  Commission." 

In  order  to  carry  out  seasonality,  the  Commission, 
in  June  of  1953,  through  its  acting  executive  director, 
sent  notice  to  the  appellee  advising  that  it  was  deter- 
mined to  be  a  seasonal  employer.  On  June  29,  1953, 
the  executive  director,  representing  the  Commission, 
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issued  Regulation  No.  10.  It  specified  the  seasonal 
period  during  which  benefits  would  be  paid  to  seasonal 
employees,  whose  employers  were  previously  deter- 
mined to  be  seasonal.  This  regulation,  as  an  act 
separate  from  the  prior  determination  of  seasonality, 
was  issued  pursuant  to  the  statutory  mandate  found 
in  Section  7(c)(2)  of  Chapter  99,  which  reads,  in  part, 
as  follows : 

"When  the  Commission  has  found  and  determined 
seasonal  periods,  it  shall  issue  a  regulation  speci- 
fying the  seasonal  periods  during  which  benefits 
shall  be  payable  to  eligible  beneficiaries  ..." 

The  heart  of  the  appellee's  attack  against  the  regu- 
lation appears  to  be  two-fold. 

First.  The  regulation  is  unrealistic  in  that  it  estab- 
lishes benefit  seasons  in  the  salmon  industry  which  do 
not  correspond  with  the  actual  operational  season. 

Second.  That  no  other  allegedly  seasonal  employers 
in  Alaska  have  been  classified  as  seasonal  and  plain- 
tiff has  been  discriminated  against  by  that  fact. 

Section  7  of  Chapter  99  explicitly  sets  forth  the 
administrative  remedy  in  cases  where  persons  af- 
fected by  the  seasonal  regulation  are  dissatisfied  with 
the  same.  Appellee  deliberately  by-passed  the  Com- 
mission. It  did  not  give  that  body  an  opportunity  to 
consider  the  allegation  that  the  regulation  is  factually 
unrealistic  in  its  establishment  of  benefit  seasons  or 
whether  other  allegedly  seasonal  employers  should  be 
classified.   Under  these  circumstances,  it  appears  that 
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the  doctrine  of  exhaustion  applies,  precluding  the  ap- 
pellee from  judicial  relief. 

The  discrimination  charge  is  without  merit  for  at 
least  two  reasons. 

First.  Alaska  law,  particularly  Section  7  of  Chap- 
ter 99,  is  not  a  compulsory  mandate  that  all  employ- 
ers who  meet  the  statutory  definition  of  a  seasonal  em- 
ployer are  seasonal  employers  in  fact.  The  new  law, 
as  its  predecessor,  permits  the  Commission  to  exercise 
discretion  classifying  employers.  Since  such  discretion 
exists,  there  can't  possibly  be  discrimination  under 
the  facts  of  this  case. 

Second.  An  unreasonably  short  length  of  time 
elapsed  between  the  effective  date  of  Section  7,  and 
the  date  appellee  filed  suit,  in  which  to  investigate  and 
determine  the  seasonal  status  of  all  other  Alaskan 
employers.  Under  appellee's  theory  the  only  manner 
by  which  the  Commission  could  have  avoided  a  charge 
of  discrimination  was  to  seasonally  classify  all  other 
Alaskan  employers  at  the  same  time  it  was  classified. 
The  unreasonableness  of  this  position  demonstrates  its 
lack  of  merit. 

The  failure  to  prove  threatened  irreparable  dam- 
age by  either  appellee  or  intervenor  resulting  from  the 
enforcement  of  the  regulation  precludes  equitable  re- 
lief. The  record  discloses  that  the  enforcement  of  the 
regulation  not  only  preserves  the  fund,  but  enhances 
the  possibility  of  appellee  receiving  experience  rating 
credits.   (R.  144,  154.) 


58 


By  taking  judicial  notice  that  the  Alaskan  construc- 
tion industry  is  seasonal,  the  Court  in  effect  ruled 
that  every  single  employer  in  the  Alaskan  outside  con- 
struction industry,  save  Ketchikan  and  vicinity,  is  a 
seasonal  employer  as  that  term  is  defined  by  Section 
7  of  Chapter  99.  The  manifest  error  of  such  an  arbi- 
trary ruling  becomes  apparent  by  citing  one  out  of 
many  possible  exceptions  thereto,  i.e.,  the  year  round 
construction  of  the  Eklutna  project  near  Anchorage. 
(R.  232.)  In  addition,  this  ruling,  by  fiat,  declares  as  an 
undisputed  fact  a  matter  that  is  the  subject  of  bitter 
controversy  and  on  which  reasonable  men  disagree. 

For  these  reasons  it  is  respectfully  requested  that 
the  decree  authorizing  the  permanent  injunction  be 
set  aside  and  the  injunction  dissolved. 

Dated,  Juneau,  Alaska, 
January  21, 1955. 

J.  Gerald  Williams, 

Attorney  General  of  Alaska, 

Edward  A.  Merdes, 

Assistant  Attorney  General  of  Alaska, 

Attorneys  for  Appellant. 
(Appendices  "A"  to  "G"  Follow.) 
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Appendices. 


Appendix  "A" 

REGULATION  10. 

ESTABLISHING  SEASONAL  PERIODS  AND  PROVIDING  FOR 
PAYMENT  OF  BENEFITS  TO  SEASONAL  WORKERS. 

Section  51-5-2 (c)  Alaska  Compiled  Laws  Annotated 
1949  as  amended  by  Section  7,  Chapter  99,  Laws  of 
1953,  provides : 

'^(2)  ...  When  the  Commission  has  finally  deter- 
termined  seasonal  periods,  it  shall  issue  a  regulation 
specifying  the  seasonal  periods  during  which  benefits 
shall  be  payable  to  eligible  beneficiaries  for  unemploy- 
ment occurring  within  the  benefit  year  affected  by  such 
regulation  ..." 
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The  Commission  accordingly  prescribes : 

I.  SEASONAL  PERIODS  FOR  THE  CALEN- 
DAR YEAR  1953  FOR  CERTAIN  EMPLOY- 
ERS ENGAGED  IN  THE  CANNING  OF 
SALMON  TAKEN  IN  THE  OPERATING 
AREA  DESIGNATED. 

Seasonal  Seasonal 

Operating  Areai  Inclusive  Dates  Code 


Yukon 

May  30  to  September  5 

19 

Bristol  Bay- 

June  20  to  August  1 

20 

Alaska  Peninsula  and 

Cook  Inlet 

May  23  to  August  8 

21 

Chignik  and  Kodiak 

June  13  to  August  15 

22 

Resurrection  Bay- 

June  27  to  October  3 

23 

Prince  William  Sound 

July  12  to  August  29 

29 

Copper  River  and 

Bering  River 

April  25  to  September  26 

24 

Yakutat 

May  30  to  October  3 

25 

Southeastern : 

ley  Strait,  Eastern  (except 

Taku  River  and  Port  Snet- 

tisham)   and  Western  Dis- 

tricts 

June  13  to  August  29 

27 

Stikine  District,  and  Taku 

(May  2  to  June  12 

26 

River  and  Port  Snettisham 

(June  13  to  August  29 

27 

in  Eastern  District 

(August  30  to  October  3 

28 

Sumner     Strait,     Clarence 

Strait,     South     Prince    of 

Wales  Island  and  Southern 

Districts 

July  12  to  August  29 

29 

^Operating  Areas  herein  are  as  more  particularly  described  in 
regulatory  announcements  of  the  U.  S.  Fish  &  Wildlife  Service. 

11.    REPORTING  BY  SEASONAL  EMPLOYERS. 

Employers  having  been  determined  by  the  Commis- 
sion to  be  seasonal  employers  and  so  notified  shall  re- 
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port  the  amount  of  wages  payable  to  individuals  in 
their  employ  within  the  inclusive  dates  of  the  seasonal 
period  established  by  the  Commission  as  distinguished 
from  wages  payable  for  employment  before  or  after 
such  established  season. 

III.    BENEFIT  PAYMENTS  TO  SEASONAL 
WORKERS. 

A  seasonal  worker  is  one  who  has  base  period  wage 
credits  of  which  at  least  eighty  percentum  have  been 
earned  in  seasonal  employment.  Benefits  shall  be  pay- 
able to  seasonal  workers  only  on  account  of  unemploy- 
ment occurring  during  the  seasonal  period  applicable 
to  such  unemployment  as  designated  in  paragraph  I 
herein. 

Pursuant  to  the  appropriate  provisions  of  the 
Alaska  Employment  Security  Law  (Section  51-5-1  to 
20  ACL  A  1949,  as  amended)  and  in  accordance  with 
the  authority  vested  in  me,  I,  John  T.  McLaughlin,  the 
duly  qualified  and  acting  executive  director  of  the  Em- 
ployment Security  Commission  of  Alaska,  do  hereby 
adopt  the  foregoing  regulation,  designated  as  Regula- 
tion 10,  and  prescribe  that  the  same  shall  take  effect 
July  5,  1953,  superseding  former  Regulation  10  dated 
October  16,  1952. 

Dated  at  Juneau,  Alaska,  this  twenty-ninth  day  of 
June,  1953. 

John  T.  McLaughlin 

Executive  Director 

Employment  Security  Commission 

of  Alaska 


IV 


Appendix  "B" 


CHAPTER  5. 
ALASKA  UNEMPLOYMENT  COMPENSATION  LAW. 

Section  51-5-1.    Definitions. 

"(f)  'Commission'  means  the  Unemployment  Com- 
pensation Commission  established  by  this  Act  or  any 
person  to  whom  this  Commission  may  delegate  its  pow- 
ers and  duties." 

Section  51-5-2.    Benefits. 

''(c)     Seasonal  employment. 

(1)  As  used  in  this  subsection  the  term  'seasonal  in- 
dustry' means  an  occupation  or  industry  in  which,  be- 
cause of  the  seasonal  nature  thereof  it  is  customary 
to  operate  only  during  a  regularly  recurring  period 
or  periods  of  less  than  one  year  in  length.  The  Com- 
mission shall,  after  investigation  and  hearing,  deter- 
mine, and  may  thereafter  from  time  to  time  rede- 
termine, the  longest  seasonal  period  or  periods  during 
which,  by  the  best  practice  of  the  occupation  or  in- 
dustry in  question,  operations  are  conducted.  Until 
such  determination  by  the  Commission  no  occupation 
or  industry  shall  be  deemed  seasonal." 

Section  51-5-7.     Claims  for  benefits. 

"(h)  Appeal  to  Courts.  Any  decision  of  the  Com- 
mission in  the  absence  of  an  appeal  therefrom  as 
herein  provided  shall  become  final  thirty  days  after 
the  date  of  notification  or  mailing  thereof,  and  judi- 
cial review  thereof  shall  be  permitted  only  after  any 


party  claiming  to  be  aggrieved  thereby  has  exhausted 
his  administrative  remedies  as  provided  by  this  Act. 
The  Commission  shall  be  deemed  to  be  a  party  to  any 
judicial  action  involving  any  such  decision,  and  may 
be  represented  in  any  such  judicial  action  by  any  qual- 
ified attorney  employed  by  the  Commission  and  des- 
ignated by  it  for  that  purpose,  or  at  the  Commission's 
request  by  the  Attorney  General." 

Section  51-5-11.    Administration. 

''(b)  Regulations:  General  and  special  rules.  Gen- 
eral and  special  rules  may  be  adopted,  amended,  or 
rescinded  by  the  Commission  only  after  public  hear- 
ing or  opportunity  to  be  heard  thereon,  of  which 
proper  notice  has  been  given.  General  rules  shall  be- 
come effective  thirty  days  after  filing  with  the  Sec- 
retary of  the  Territory  and  publication  in  one  news- 
paper of  general  circulation  in  each  of  the  four  judi- 
cial divisions  of  the  Territory  for  such  period  as  the 
Commission  may  prescribe.  Special  rules  shall  be- 
come effective  thirty  days  after  notification  to  or  mail- 
ing to  the  last  known  address  of  the  individuals  or 
concerns  affected  thereby.  Regulations  may  be  adopted, 
amended,  or  rescinded  by  the  Commission  and  shall 
become  effective  in  the  manner  and  at  the  time  pre- 
scribed by  the  Commission." 
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Appendix  "C" 

CHAPTER  4,  SESSION  LAWS  OF  ALASKA,  1937 
(Extraordinary  Session). 

Section  3.    Benefits. 

''(c)     Seasonal  employment. 

(1)  As  used  in  this  subsection  the  term  'seasonal 
industry'  means  an  occupation  or  industry  in  which, 
because  of  the  seasonal  nature  thereof  it  is  customary 
to  operate  only  during  a  regularly  recurring  period  or 
periods  of  less  than  forty  weeks  in  a  calendar  year. 
The  Commission  shall,  after  investigation  and  hear- 
ing, determine,  and  may  thereafter  from  time  to  time 
redetermine,  the  longest  seasonal  period  or  periods 
during  which,  by  the  best  practice  of  the  occupation 
or  industry  in  question,  operations  are  conducted. 
Until  such  determination  by  the  Commission,  no  occu- 
pation or  industry  shall  be  deemed  seasonal." 


vu 
Appendix  "D" 

CHAPTER  1,  SESSION  LAWS  OF  ALASKA,  1939. 

''Section  12.  That  Chapter  4,  Section  3(c)(1),  Ex- 
traordinary Session  Laws  of  Alaska,  1937,  be  amended 
to  read  as  follows : 

'Section  3(c)  (1).  As  used  in  this  subsection  the  term 
"seasonal  industry"  means  an  occupation  or  industry 
in  which,  because  of  the  seasonal  nature  thereof  it  is 
customary  to  operate  only  during  a  regularly  recur- 
ring period  or  periods  of  less  than  one  year  in  length. 
The  Commission  shall,  after  investigation  and  hear- 
ing, determine,  and  may  thereafter  from  time  to  time 
redetermine,  the  longest  seasonal  period  or  periods 
during  which,  by  the  best  practice  of  the  occupation  or 
industry  in  question,  operations  are  conducted.  Until 
such  determination  by  the  Commission  no  occupation 
or  industry  shall  be  deemed  seasonal.'  " 
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CHAPTER  82,  SESSION  LAWS  OF  ALASKA,  1953. 
AN  ACT 

[H.  B.  128] 

To  repeal  Subsection  (a),  paragraphs  (1),  (2)  and 
(3),  and  Subsections  (b)  and  (c)  of  Section  51-5-10, 
Alaska  Compiled  Laws  Annotated  1949,  as  amended 
by  Chapter  53,  Session  Laws  of  Alaska,  1949. 

Be  it  enacted  by  the  Legislature  of  the  Territory  of 
Alaska: 

Section  1.  That  Subsection  (a),  paragraphs  (1), 
(2)  and  (3),  and  Subsections  (b)  and  (c)  of  Section 
51-5-10,  Alaska  Compiled  Laws  Annotated  1949,  as 
amended  by  Chapter  53,  Session  Laws  of  Alaska,  1949, 
be  and  it  is  hereby  repealed. 

Section  51-5-10.  Unemployment  Compensation  Com- 
mission. 

(a)  Orgayiization.  There  is  hereby  created  a  Com- 
mission to  be  known  as  the  Unemployment  Compensa- 
tion Commission  of  Alaska.  The  Commission  shall 
consist  of  three  members,  who  shall  be  appointed  by 
the  Governor,  by  and  with  the  consent  of  the  Legis- 
lature, as  soon  as  possible  after  the  passage  and 
approval  of  this  Act  and  thereafter  when  any  vacancy 
occurs  in  its  membership.  During  his  term  of  mem- 
bership on  the  Commission  no  member  shall  serve  as 
an  officer  or  committee  member  of  any  political  party 
organization,  and  not  more  than  two  members  of  the 
Commission  shall  be  members  of  the  same  political 
party.  Each  member  shall  hold  office  for  a  term  of 
six  years,  except  that : 
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(1)  any  member  appointed  to  fill  a  vacancy  occur- 
ring prior  to  the  expiration  of  the  term  for  which  his 
predecessor  was  appointed  shall  be  appointed  for  the 
remainder  of  such  term;  and 

(2)  the  term  of  office  of  the  members  first  taking- 
office  after  the  date  of  enactment  of  this  Act  shall  ex- 
pire, one  February  1,  1939,  one  February  1,  1941,  and 
one  February  1,  1943.  The  members  of  the  Commis- 
sion shall  be  Territorial  officers  and  before  entering 
upon  the  duties  of  their  office  shall  take  the  oath  of 
office  prescribed  for  Territorial  officers.  The  Governor 
may  at  any  time,  after  notice  and  hearing,  remove  any 
Commissioner  for  gross  inefficiency,  neglect  of  duty 
or  malfeasance  in  office. 

Upon  the  expiration  of  the  term  of  a  member  the 
Governor  shall  submit  the  name  of  his  successor  for 
confirmation  by  the  Legislature  then  in  session ;  if  the 
Governor  fail  to  submit  such  name  the  incumbent 
shall  continue  to  hold  office  and  shall  continue  to 
perform  the  duties  thereof  until  his  successor  shall 
have  been  appointed  and  his  appointment  confirmed 
by  the  Legislature  as  in  this  Section  provided,  and 
no  recess  or  interim  appointment  shall  be  made  in 
such  case. 

(3)  The  Commission  shall  appoint  a  director  who 
shall  be  the  chief  executive  of  the  Commission,  whose 
compensation  shall  be  Five  Thousand  Two  Hundred 
and  Fifty  Dollars  ($5,250.00)  per  annum,  payable  in 
equal  monthly  installments;  he  shall  be  appointed  for 
a  term  of  four  years  and  may  be  removed  at  the 
pleasure  of  the  Commission.    No  person  shall  be  ap- 


pointed  Director  unless  he  is  a  citizen  of  the  United 
States,  a  resident  of  this  Territory  and  has  been  such 
resident  at  least  five  years  immediately  preceding  his 
appointment.  The  Director  shall  be  subject  to  the 
supervision  and  direction  of  the  Commission  and  shall 
perfoiTQ  such  duties  as  the  Commission  may  assign 
to  him. 

(b)  Compensation  of  Commissioners.  One  of  the 
members  of  the  Commission  so  appointed  shall  be  the 
chairman  of  the  Commission.  The  members  of  the 
Commission  shall  not  receive  any  fixed  salary  but 
shall  be  paid  at  the  rate  of  Ten  Dollars  ($10.00)  per 
day  plus  necessary  expenses  while  engaged  in  the 
actual  performance  of  their  duties  but  no  commis- 
sioner shall  in  any  event  receive  more  than  One  Thou- 
sand Dollars  ($1,000.00)  salary  in  addition  to  expenses 
for  any  calendar  year.  The  salaries  of  all  commis- 
sioners shall  be  paid  from  the  unemployment  compen- 
sation administration  fund.  The  chairman  of  the 
Commission  shall  be  designated  by  the  Governor. 

(c)  Quorum.  Any  two  Commissioners  shall  con- 
stitute a  quorum.  No  vacancy  shall  impair  the  right 
of  the  remaining  Commissioners  to  exercise  all  of  the 
powers  of  the  Commission.  (L  Ex  Sess  1937,  ch  4, 
§  10,  p  51;  am  L  1941,  ch  40,  §§  24,  25,  p  110;  L  1945, 
ch  20,  §  1,  p  72,  effective  March  19,  1945.) 
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Appendix  "F" 

CHAPTER  83,  SESSION  LAWS  OF  ALASKA,  1953. 
AN  ACT 

[H.  B.  129] 

To  create  an  Employment  Security  Commission 
of  Alaska. 

Be  it  enacted  hy  the  Legislature  of  the  Territory  of 
Alaska: 

Section  1.  There  is  hereby  created  a  commission 
to  be  known  as  the  Employment  Security  Commission 
of  Alaska.  The  Commission  shall  consist  of  four 
members,  who  shall  be  appointed  by  the  Governor, 
by  and  with  the  consent  of  the  legislature,  in  joint 
session  of  both  houses,  as  soon  as  possible  after  pas- 
sage and  approval  of  this  Act.  Members  of  the  Com- 
mission shall  be  residents  of  the  Territory  of  Alaska 
and  citizens  of  the  United  States,  over  the  age  of 
twenty-one  years.  Not  more  than  two  members  of 
the  Commission  shall  be  of  the  same  Political  Party. 
Two  members  shall  be  representative  of  industry  or 
management  and  two  shall  be  representative  of  labor. 
Each  member  shall  hold  office  for  a  term  of  six  years, 
except  that: 

(1)  Any  member  appointed  to  fill  a  vacancy  occur- 
ring prior  to  the  expiration  of  the  term  for  which  his 
predecessor  was  appointed,  shall  be  appointed  for  the 
remainder  of  that  term;  and  if  a  vacancy  occurs  at 
a  time  when  the  legislature  is  not  in  session,  through 
death,  resignation,  removal  or  disqualification,  under 
this  Act,  a  new  member  shall  be  appointed  by  the 
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Governor  to  fill  the  vacancy  who  shall  have  the  qual- 
ifications herein  prescribed  and.  who  shall  hold  office 
for  the  remainder  of  the  term  for  which  his  pred- 
ecessor was  appointed ;  and 

(2)  The  terms  of  office  of  the  members  first  taking 
office  after  the  date  of  the  enactment  of  this  Act  shall 
begin  on  the  date  of  their  appointment  and  shall 
expire,  one  on  February  1,  1955,  one  on  February  1, 
1957,  one  on  February  1,  1959  and  one  of  February 
1,  1961.  The  members  of  the  Comjnission  shall  be 
Territorial  officers,  and  before  entering  upon  the  dis- 
charge of  their  duties,  shall  take  such  oaths  of  office 
as  are  prescribed  for  Territorial  officers.  The  Gov- 
ernor may,  at  any  time,  after  notice  and  hearing,  re- 
move any  Commissioner  for  gross  inefficiency,  neglect 
of  duty,  malfeasance  in  office,  or  commission  of  a 
crime. 

Upon  the  expiration  of  the  term  of  a  member,  the 
Governor  shall  submit  the  name  of  a  successor  for 
confirmation  by  the  legislature  then  in  session;  if  the 
Governor  does  not  submit  such  name,  the  incimibent 
shall  continue  to  hold  office  and  to  perform  the  duties 
thereof  imtil  his  successor  shall  be  appointed  and 
confirmed  by  the  legislature,  as  in  this  section  pro- 
vided, and  no  recess  or  interim  appointments  shall  be 
made  in  such  cases. 

(3)  The  Commission  shall  appoint  a  director  who 
shall  be  the  chief  executive  of  the  Commission,  whose 
compensation  shall  be  Eight  Thousand  Five  Hundred 
Dollars    ($8,500.00)    per    annum,    payable    in    equal 
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monthly  installments;  he  shall  be  api)ointed  for  a 
term  of  four  years  and  may  ])e  removed  at  the  pleas- 
ure of  the  Commission.  No  person  shall  be  appointed 
Director  unless  he  is  a  citizen  of  the  United  States, 
a  resident  of  this  Territory  and  has  been  such  resi- 
dent at  least  five  years  immediately  preceding  his 
appointment.  The  Director  shall  be  subject  to  the 
supervision  and  direction  of  the  Commission  and  shall 
perform  such  duties  as  the  Commission  may  assign 
to  him. 

(b)  One  of  the  members  of  the  Commission  so 
appointed  shall  be  chosen  by  all  members  as  Chairman 
of  the  Commission.  Members  of  the  Commission  shall 
be  reimbursed  for  actual  travel  expenses  and  shall 
receive  a  per  diem  allowance  for  each  day  that  they 
are  away  from  home  in  connection  with  their  official 
duties  in  carrying  out  the  purpose  of  this  Act.  The 
reimbursement  of  all  Commissioners  shall  be  from 
the  Employment  Security  Commission  administration 
fund. 

(c)  Any  three  Commissioners  shall  constitute  a 
quormn,  and  no  vacancy  shall  impair  the  rights  of  the 
remaining  Commissioners  to  exercise  all  the  powers 
of  the  Commission. 
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Appendix  "G" 

CHAPTER  99,  SESSION  LAWS  OF  ALASKA,  1953. 
AN  ACT 

^'Sections.  That  Sec.  51-5-2(b)(l)  ACLA  1949,  as 
amended  by  Chapter  11,  SLA  1951;  and  Sec.  51-5-2 
(d)(1),  (2)  and  (3),  ACLA  1949,  are  hereby  repealed 
and  a  new  section  in  lieu  thereof  is  hereby  enacted 
to  read  as  follows: 

(b)  (1)  Amount  of  Benefits.  Subject  to  the  other 
provisions  of  this  Act  benefits  shall  be  payable  to  any 
eligible  individual  during  the  benefit  year  in  accord- 
ance with  the  weekly  benefit  amount  and  the  maxi- 
mum benefits  potentially  payable  shown  in  the  follow- 
ing schedule  for  such  base  period  wages  shown  in  the 
schedule  as  are  applicable  to  such  individual:  Pro- 
vided, however,  that  said  weekly  benefit  amount  shall 
not  exceed  twenty  dollars  per  week,  and  the  said 
maximum  benefits  j^otentially  payable  shall  not  exceed 
four  hundred  dollars,  for  any  individual  during  any 
benefit  year  if  the  balance  in  the  fund  is  less  than 
two  million  dollars  on  January  first  of  the  calendar 
year  in  which  his  benefit  year  begins  ..." 

"Section  7.  That  Sec.  51-5-2 (c)  ACLA  1949  is  hereby 
repealed  and  a  new  section  in  lieu  thereof  is  hereby 
enacted  to  read  as  follows : 

(c)  (1)  Seasonal  Employer.  As  used  in  this  sec- 
tion the  term  'seasonal  employer'  means  an  emj^loyer 
or  operating  unit  of  an  employer  which  because  of 
the  seasonal  nature  of  its  operations,  reduces  its  em- 
ployment to  such  an  extent  that  its  monthly  payroll 
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for  each  of  three  consecutive  months  in  each  of  two 
consecutive  calendar  or  operating  years  immediately- 
preceding  the  year  for  which  the  determination  is 
made,  is  less  than  one-half  the  average  monthly  pay- 
roll for  the  three  consecutive  months  of  highest  pay- 
roll in  the  same  calendar  or  operating  years.  No 
such  employer  or  operating  unit  shall  be  deemed  to 
be  seasonal  unless  and  until  so  determined  by  the 
commission.  A  successor  in  interest  of  a  seasonal 
employer  or  operating  unit  shall  be  deemed  seasonal 
upon  the  same  basis  as  the  predecessor  unless  deter- 
mined otherwise  by  the  Commission. 

(2)  Seasonal  Period  and  Duration  of  Determina- 
tion. In  establishing  a  seasonal  period  as  contem- 
plated herein,  the  Commission  shall  make  such 
investigations  and  conduct  such  hearings  as  may  be 
required,  and  shall  use  as  a  guide  data  relating  to  the 
best  practices  of  the  industry  in  which  the  employer 
is  engaged. 

When  the  Commission  has  finally  determined  sea- 
sonal periods,  it  shall  issue  a  regulation  specifying 
the  seasonal  periods  during  which  benefits  shall  be 
payable  to  eligible  beneficiaries  for  unemployment 
occurring  within  the  benefit  year  affected  by  such 
regulation. 

Employers  affected  by  such  regulation  shall  report 
on  forms  provided  by  the  Commission  the  wages 
payable  to  individuals  in  their  employ  during  the 
inclusive  dates  of  the  seasonal  period  set  by  the  Com- 
mission, as  distinguished  from  wages  payable  for 
employment  before  or  after  such  seasonal  period. 
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Prior  to  June  thirtieth  each  year,  a  written  deter- 
mination declaring  the  employer  to  be  seasonal  and 
specifying  the  period  of  seasonal  operation  shall  be 
forwarded  to  the  employer  involved.  Notice  of  the 
determined  season  shall  be  forwarded  to  any  repre- 
sentative of  individuals  in  the  employment  of  such 
employer  and  of  whom  the  Commission  has  knowl- 
edge. Within  fifteen  days  after  the  date  of  mailing 
or  handing  such  written  declaration,  the  employer  or 
other  interested  party  may  appeal  from  such  deter- 
mination. An  appeal  shall  be  made  to  the  C^nmis- 
sion  stating  therein  why  the  determination  is  ap- 
pealed. After  affording  the  parties  a  reasonable 
opportunity  to  submit  briefs  with  respect  to  the  de- 
termination appealed  from,  the  Commission  may 
affirm,  modify,  or  set  aside  such  determination,  and 
such  action  of  the  Commission  shall  be  deemed  con- 
clusive unless  further  appeal  is  initiated  as  provided 
in  Section  51-5-7  (h)  herein. 

(3)  Seasonal  Employment  Defined.  'Seasonal  em- 
ployment' means  all  employment  for  a  seasonal  em- 
ployer or  operating  unit  within  the  season  determined 
by  the  Commission  as  its  operating  season.  All  wages 
payable  by  a  seasonal  employer  within  such  operat- 
ing season  shall  be  deemed  seasonal  wages. 

(4)  Operating  Unit.  For  the  purposes  of  this  Act 
relating  to  seasonal  employment,  an  'operating  unit' 
is  any  unit  of  an  employer's  business  which  fre- 
quently is  conducted  as  a  separate  and  independent 
operation. 
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(5)  Seasonal  Worker.  'Seasonal  worker'  means 
an  individual  who  has  base  period  wage  credits  of 
which  at  least  eighty  percentum  have  been  earned  in 
seasonal  employment. 

(6)  Benefit  Payments  to  Seasonal  Workers.  When 
the  Commission  has  designated  the  operations  of  an 
employer  or  an  operating  unit  as  seasonal,  then  ben- 
efits shall  be  payable  to  seasonal  workers  employed 
thereby  only  on  account  of  unemployment  occurring 
during  the  regular  period  of  such  seasonal  employ- 
ment as  designated  in  Section  51-5-2(c)(2)." 
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No.  14,505 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


A.  B.  Phillips,  Executive  Director, 
Employment  Security  Commission 
of  Alaska, 

Appellant, 
vs. 


FiDALGO  Island  Packing  Co., 
Clara  Wilson, 


Appellee, 
Intervenor. 


BRIEF  FOR  APPELLEE. 


STATEMENT. 

Appellant,  in  his  brief,  has  made  a  statement  of  the 
procedural  steps  taken  in  this  case  in  the  lower  Court, 
and  of  that  Court's  findings;  but,  for  the  purpose  of 
aiding  this  Court  at  the  outset  in  its  consideration  of 
the  Record,  we  submit  the  following : 

This  action  involves  the  Alaska  Employment  Se- 
curity Law.  That  law  is  found  in  Volume  2,  Alaska 
Compiled  Laws  Annotated  1949,  Sections  51-5-1  to 
55-5-20.  There  were  certain  amendments  made  to  the 
law  in  the  years  1949,  1951  and  1953.  The  title  of  the 


law  was  changed  by  Chapter  53  of  the  Session  Laws 
of  Alaska  1949  to  the  Employment  Security  Law,  and 
the  name  of  the  Commission  was  changed  to  the  Em- 
ployment Security  Commission  of  Alaska.  We  are 
concerned  here  with  those  amendments  to  the  law  ap- 
pearing in  Chapters  82,  83  and  99  of  the  Session  Laws 
of  Alaska  1953,  and  particularly  with  Section  7  of 
Chapter  99.    (App.  A,  B  and  C,  pp.  i-vii.) 

The  Commission  set  up  originally  by  Section  51-1-10 
ACLA  1949  consisted  of  three  members.  However, 
Chapter  82  of  the  SLA  1953  repealed  this  entire  sec- 
tion, 51-1-10  ACLA  1949,  and  Chapter  83  of  the 
SLA  1953  created  a  new  Commission,  consisting  of 
four  members.  It  is  conceded  that  the  old  Commission 
was  abolished  and  out  of  existence  and  the  new  Com- 
mission had  been  created  by  Chapter  83,  SLA  1953, 
at  all  times  during  the  acts  complained  of  in  the  com- 
plaint of  plaintiff  and  intervenor.    (R.  56.) 

Then  the  Legislature  in  1953  passed  Chapter  99, 
SLA  1953,  making  certain  amendments  to  the  Employ- 
ment Security  Law  of  Alaska.  These  amendments 
make  certain  important  changes  in  Sections  51-5-1, 
51-5-2,  51-5-3,  51-5-4,  51-5-16,  ACLA  1949.  (App. 
C.) 

While  the  old  Commission  was  in  existence,  for 
a  time  Mr.  John  T.  McLaughlin  was  acting  as  Execu- 
tive Director  of  the  Commission;  that  is,  the  old  Com- 
mission. He  continued  on  to  act  as  Executive  Di- 
rector after  the  old  Commission  was  abolished,  and  on 
June  29,  1953,  he  promulgated  a  purported  Regula- 
tion of  the  Commission  known  as  Amended  Regula- 


tion  No.  10,  declaring  the  salmon  industry  in  Alaska 
to  be  a  seasonal  industry  under  the  provisions  of 
subdivision  (c)  (1),  Section  51-5-2  ACLA  1949,  which 
section  had  been  expressly  amended  by  the  provisions 
of  Section  7  of  Chapter  99,  SLA  1949. 

This  action  was  brought  by  the  plaintiff  and  the  in- 
tervenor  to  enjoin  the  enforcement  of  Amended  Reg- 
ulation No.  10  as  being  in  violation  of  Section  7, 
Chapter  99,  SLA  1953,  which  was  the  law  in  effect  at 
the  time  the  pretended  Amended  Regulation  No.  10 
was  promulgated  by  McLaughlin.  The  plaintiff  al- 
leged in  its  complaint  that  it  was  engaged  in  fishing, 
canning,  packing  and  shipment  of  canned  salmon  in 
Alaska  and  that  it  was  a  member  of  the  Alaska 
Salmon  Industry,  Inc.,  an  organization  composed  of 
various  packers  of  canned  salmon  in  Alaska,  and 
plaintiff  brought  the  action  on  its  own  behalf  and 
on  behalf  of  the  Alaska  Salmon  Industry,  Inc.,  and 
all  its  members  and  all  those  engaged  in  the  packing 
of  canned  salmon  in  Alaska.  (R.  3-4.)  The  inter- 
venor,  Clara  Wilson,  in  her  complaint  alleged  that  she 
was  an  employee  of  the  Taku  Fisheries,  Inc.,  working 
in  the  cannery  of  the  Taku  Fisheries,  Inc.,  at  Juneau, 
and  she  realleged  and  adopted  all  the  allegations  of 
plaintiff's  complaint  and  made  them  a  part  of  her 
complaint  in  intervention  by  reference  thereto,  thereby 
adopting  the  allegation  that  the  action  was  brought 
on  behalf  of  all  those  engaged  in  the  packing  of  canned 
salmon  in  Alaska.   (R.  17.) 

After  a  hearing,  a  preliminary  injunction  was  en- 
tered against  the  defendant  on  August  17,  1953.   The 


case  was  pending  for  some  time  and  during  its 
pendency  the  defendant  McLaughlin  was  replaced  as 
Executive  Director  by  A.  B.  Phillips,  and  he  was 
substituted  as  defendant  in  place  of  McLaughlin.  (R. 
45.)  The  case  was  tried  before  the  Court  at  Juneau 
on  April  27,  1954,  and  thereafter  on  April  29,  1954, 
further  proceedings  were  had  before  the  Court  in 
chambers,  and  again  on  May  3,  1954,  in  open  court 
the  defendant  made  certain  offers  of  further  proof 
which  were  rejected  by  the  Court. 

The  Court  rendered  its  opinion  on  May  7,  1954  (R. 
42-54),  and  on  May  12,  1954,  entered  findings  of  fact, 
conclusions  of  law  and  a  decree  permanently  enjoin- 
ing the  defendant  from  enforcing  the  provisions  of 
purported  Amended  Regulation  No.  10,  dated  June 
29,  1953  (R.  55-67),  and  holding  that  purported 
Regulation  to  be  invalid  for  reasons  stated  in  the 
findings  and  opinion. 

Section  51-5-2  ACLA  1949,  in  subdivision  (c),  de- 
fines seasonal  employment  as  follows: 
"(c)     Seasonal  employment. 

(1)  As  used  in  this  subsection  the  term  *  sea- 
sonal industry'  means  an  occupation  or  industry 
in  which,  because  of  the  seasonal  nature  thereof 
it  is  customary  to  operate  only  during  a  regularly 
recurring  period  or  periods  of  less  than  one  year 
in  length.  *  *  *" 

For  a  number  of  years  the  old  Commission  by  reg- 
ulation declared  certain  industries  to  be  seasonal  be- 
cause of  climatic  conditions  and  the  shortness  of  the 
seasons    during    which    certain    occupations    can    be 


carried  on.  Those  industries  which  were  classified  as 
seasonal  included  placer  mining,  whaling,  herring 
meal,  oil  and  saltery  industry,  lighterage  and  salmon 
canning.  (R.  121-123.)  All  these  industries  were 
dropped  except  salmon  canning,  apparently  in  1952. 
(R.  121.) 

Salmon  canning  in  Alaska  is  carried  on,  of  course, 
only  during  the  period  in  the  summer  months  when 
the  fish  run,  and  the  seasons  vary  in  different  districts 
from  Bristol  Bay  to  the  Canadian  boundary  in  South- 
eastern Alaska. 

In  carrying  on  the  salmon  canning  operations  thou- 
sands of  employees  are  employed  during  the  brief 
fishing  and  canning  season.  A  large  number  of  these 
must  necessarily  be  brought  from  the  states  of  Wash- 
ington, Oregon  and  California,  and  probably  half  of 
them  are  permanent  residents  of  Alaska.  Many  of 
these  of  course  are  natives.  Some  of  the  workers  must 
necessarily  be  employed  for  longer  periods  than  others. 
For  instance,  machinists,  carpenters,  Filipino  crew 
and  many  others,  most  of  whom  come  from  the  States, 
must  come  some  weeks  before  the  actual  canning  sea- 
son, and  many  workers  must  remain  after  the  actual 
canning  season  is  over.  Some  of  these  are  employed 
for  as  long  as  three  or  four  months,  while  some  of 
the  natives  and  residents  of  Alaska  who  are  engaged 
only  for  the  actual  fishing  and  packing  period,  which 
may  be  only  three  or  four  weeks,  obtain  only  that 
much  employment.  (R.  87-92.)  One  of  the  charges 
in  the  complaint  and  the  complaint  in  intervention  is 
that  this  pretended  Amended  Regulation  No.  10,  in 


addition  to  being  made  in  violation  of  Section  7, 
Chapter  99,  SLA  1953,  in  that  it  classifies  industries 
as  such  instead  of  ''seasonal  employers",  was  discrim- 
ination between  these  resident  employees  who  are 
employed  only  during  the  actual  fishing  and  packing 
season  in  the  cannery  and  those  nonresident  em- 
ployees who  are  also  employed  in  the  cannery  during 
the  actual  canning  operations,  and  in  employment  in- 
cidental to  the  actual  canning  operations  before  the 
fish  are  packed  and  after  the  fish  are  packed,  thereby 
placing  them  in  a  nonseasonal  category,  as  we  shall 
see  hereafter. 

For  a  number  of  years  the  old  Commission,  which 
had  the  power  then  to  classify  industries  as  such, 
established  two  seasons  for  cannery  employees,  namely 
one  called  the  "long  season"  and  one  called  the  ''short 
season".  Then  this  was  changed  and  only  one  season 
was  established,  which,  of  course,  varied  from  district 
to  district.  The  old  Commission  apparently  discussed 
the  necessity  for  a  change  in  the  law,  and  what  is 
now  Chapter  99  was  considered  by  the  old  Commis- 
sion and  that  part  of  it  which  defined  an  employer 
"as  a  seasonal  employer,  an  employer  taking  or  proc- 
essing raw  or  natural  products".  The  Legislature 
dropped  the  phrase  "taking  or  processing  raw  or  nat- 
ural products"  (R.  117)  and  passed  Chapter  99, 
SLA  1953,  which  applies  seasonality  not  to  industries 
but  to  employers  and  employing  units,  according  to 
a  certain  formula. 

The  plaintiff  and  intervener  sought  and  obtained 
the  injunction  on  the  ground  that  the  Acting  Director 


had  no  authority  to  promulgate  pretended  Amended 
Regulation  No.  10  because  of  the  following  reasons: 

1.  The  authority  to  promulgate  such  a  regulation 
rested  in  the  Commission  and  could  not  he  delegated, 
even  if  the  old  Commission  had  remained  in  authority 
or  the  new  Commission  had  attempted  to  delegate  it. 

2.  The  amended  regulation  is  in  violation  of  Sec- 
tion 7,  Chapter  99,  SLA  1953,  in  that  it  attempts  to 
classify  ''industries"  and  not  "employers  and  em- 
ploying units". 

3.  The  pretended  Amended  Regulation  No.  10  dis- 
criminates between  different  classes  of  employees 
engaged  in  the  same  work  during  the  same  season. 

4.  The  regulation  is  discriminatory  as  between  sea- 
sonal employers  in  the  salmon  packing  industry  and 
seasonal  employers  in  the  construction  and  other  in- 
dustries who  have  been  classified  as  nonseasonal. 

Plaintiff  and  intervenor  further  claimed  in  seeking 
the  injunction  that  the  application  and  enforcement 
of  purported  Amended  Regulation  No.  10  will  ir- 
reparably injure  them  and  all  other  employers  and 
employees  "engaged  in  the  packing  of  canned  salmon 
in  Alaska". 

The  appellant  contended  that: 

1.  The  regulation  was  not  void  because  Acting  Di- 
rector McLaughlin,  who  attempted  to  promulgate  the 
regulation  at  a  time  after  the  old  Commission  had 
been  abolished,  was  acting  under  authority  delegated 
to  him  by  the  old  Commission  in  November,  1938  (R. 
161),  and  that  he  still  had  power  to  promulgate  a  reg- 
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Illation  regulating  industries,  notwithstanding  the  fact 
that  at  the  time  of  the  attempted  regulation  Section 
7  of  Chapter  99,  SLA  1953,  was  in  full  force  and  effect, 
which  section  changed  the  law  with  reference  to  classi- 
fication of  seasonal  employers. 

2.  The  appellant  and  intervenor  had  no  standing 
in  Court  because  they  had  not  first  exhausted  their 
administrative  remedies  by  appealing  to  the  Commis- 
sion from  the  order  of  the  Acting  Director  promul- 
gating Amended  Regulation  No.  10,  and 

3.  The  appellee  and  intervenor  have  not  been  ir- 
reparably injured. 


QUESTIONS  PRESENTED. 

The  questions  presented  on  this  appeal  are  as  fol- 
lows: 

1.  Did  Acting  Director  McLaughlin  have  power 
and  authority  to  promulgate  and  enforce  pretended 
Amended  Regulation  No.  10? 

2.  Was  plaintiff  required  to  seek  administrative 
remedies,  if  any  existed,  before  bringing  action  in 
the  District  Court,  which  question  involves  the  power 
of  the  Court  to  hear  and  determine  the  case  ? 

3.  Would  the  appellee,  intervenor  and  those  other 
employers  and  employees  whom  they  represented  have 
been  irreparably  injured  by  the  enforcement  of  pre- 
tended Amended  Regulation  No.  10? 


The  questions  set  up  by  appellant  at  page  3  of  his 
brief  are  merged  in  the  three  questions  above  set 
forth. 


ARGUMENT. 
We  shall  discuss  the  questions  presented  in  the  or- 
der in  which  they  are  set  forth  hereinabove. 


1.  DID  ACTING  DIRECTOR  McLAUGHLIN  HAVE  POWER  AND 
AUTHORITY  TO  PROMULGATE  AND  ENFORCE  PRETENDED 
AMENDED  REGULATION  NO.  10. 

The  appellant  contends  that  under  the  authority 
of  subsection  (d)  of  Section  51-5-11,  ACL  A  1949,  the 
Commission  is  given  authority  to  appoint,  fix  the 
compensation  and  prescribe  the  duties  and  powers  of 
such  officers,  accountants,  attorneys,  experts,  etc.,  as 
may  be  necessary  in  the  perforaiance  of  its  duties. 
That  subsection  contains  the  following  language: 

''The  Commission  may  delegate  to  any  such  per- 
son so  appointed  such  power  and  authority  as 
it  deems  reasonable  and  proper  for  the  effective 
administration  of  this  Act  *  *  *" 

In  November,  1938,  the  old  Commission  granted  power 

to  the  Director 

*'To  make  rules  and  regulations  when  the  Com- 
mission is  not  in  session.  *  *  *  Such  rules  and 
regulations  are  to  be  in  effect  in  the  regular  pro- 
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cedure  until  such  time  that  the  Commission,  at 
their  next  meeting,  either  approves  or  disapproves 
such  rules  and  regulations."    (R.  161-162.) 

The  lower  Court  held  that : 

''The  determination  of  seasonality  was  neither 
delegated  nor  intended  to  be  delegated."   (R.  50.) 

We  do  not  think  that  where  the  Commission  is 
charged  in  the  law  with  the  duty  of  making  determina- 
tion as  to  seasonality  each  year,  such  authority  can  be 
delegated,  and  we  do  not  think  that  is  what  was  meant 
by  the  action  of  the  old  Board  in  November,  1938. 
What  was  meant  was  that  the  Director  was  vested  with 
administrative  powers  only  when  the  Board  was  not 
in  session  and  not  with  the  quasi- judicial  powers  which 
had  been  conferred  on  the  Board  by  law. 

We  know  in  these  days  many  governmental  func- 
tions are  carried  on  through  means  of  boards  and 
commissions  which,  because  of  the  increasingly  com- 
plex nature  of  our  civilization,  are  necessary.  Very 
often  these  boards  are  given,  in  addition  to  certain 
administrative  powers,  quasi-judicial  powers,  but 
surely  these  quasi- judicial  powers  cannot  be  delegated 
to  an  employee  of  a  board  or  commission. 

The  Board  of  Education,  for  instance,  has  certain 
powers  which  are  qua  si- judicial.  It  also  has  admin- 
istrative powers.  It  may  delegate  certain  powers  to 
the  Commissioner  of  Education,  who  is  the  executive 
official  of  the  Board,  but  it  certainly  could  not  be  said 
that  the  Commissioner  of  Education  between  sessions 
of  the  Board  could  promulgate  and  enforce  a  regula- 
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tion  which  would  reduce  the  school  year  from  nine 
months  to  two  months,  or  reduce  or  increase  the  sal- 
aries of  teachers,  nor  could  the  Board  delegate  him 
any  such  power,  although  the  Board  itself  possesses 
that  power.  It  may  as  well  be  contended  that  the 
Board  of  Education  will  have  the  power  to  delegate 
that  authority  to  the  janitor. 

The  lower  Court  says  further  in  its  opinion : 
''An  examination  of  the  law  discloses  that  the 
determination  of  seasonality  is  not  only  one  of 
the  many  important  functions  of  the  Commission, 
hut  also  one  that  must  be  performed  before  the 
law  can  become  fully  operative.  It  is  not  conceiv- 
able that  the  exercise  of  this  function  would  be 
delegated."    (R.  50.) 

Furthermore,  there  is  nothing  in  the  Record  to 
show  that  any  such  power  had  been  theretofore  del- 
egated to  or  attempted  to  be  exercised  by  any  Director 
of  the  Employment  Security  Commission. 

There  is  another  reason  why  the  Acting  Director, 
McLaughlin,  could  have  no  such  authority,  and  that 
is  that  even  if  the  authority  had  been  granted  him 
by  the  old  Board  to  promulgate  regulations,  which  had 
the  effect  of  law  and  which  had  such  an  important 
bearing  on  the  whole  Employment  Security  program, 
the  power  and  authority  surely  expired  with  the  aboli- 
tion of  the  old  Commission. 

A  new  law  was  in  effect  on  June  29,  1953,  and  that 
new  law  provides  an  entirely  new  definition  of  sea- 
sonal employer  and  it  sets  forth  in  Section  7,  subdi- 
vision (c)   (1),  Chapter  99,  SLA  1953,  a  new  defini- 
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tion  and  a  formula  for  an  exact  determination  of  a 
seasonal  employer.  It  further  provides  that : 

'*No  such  employer  or  operating  unit  shall  be 
deemed  to  be  seasonal  unless  and  until  so  de- 
termined by  the  Commission." 

This  refers  to  the  new  Commission  which  had  been 
created  by  Chapter  83,  SLA  1953.  Section  7  above 
quoted  went  into  effect  on  April  1,  1953. 

Furthermore,  if  the  Acting  Director,  in  promul- 
gating Amended  Regulation  No.  10,  had  the  power 
to  promulgate  it  under  the  old  law  and  under  the  au- 
thority of  the  old  Commission,  he  still  had  not  com- 
plied with  the  former  law,  for  that  law,  in  Section 
51-5-2,  ACLA  1949,  subdivision  (c)(1),  provides  for 
investigation  and  hearing  before  a  determination  is 
made.  Therefore,  the  Acting  Director  is  on  very  shaky 
ground  when  he  assumes  authority  alone  for  pro- 
mulgating or  attempting  to  promulgate  pretended 
Amended  Regulation  No.  10,  for  if  he  had  the  power 
to  act  under  the  authority  of  the  old  law,  notwith- 
standing its  repeal,  he  had  not  given  any  notice  or 
held  any  hearing  to  determine  seasonality.  If  he 
was  assuming  to  act  under  the  new  law,  Chapter  99, 
SLA  1953,  he  did  not  act  in  conformity  with  the 
provisions  of  that  law,  which  places  seasonality  on 
an  employer  instead  of  an  industry  basis,  and  no 
authority  whatsoever  could  have  been  delegated  by 
the  new  Board  which  did  not  organize  until  August 
6,  1953  (R.  46),  and  after  organization  they  did 
not  even  appoint  Mr.  McLaughlin,  Executive  Director. 
(R.  175,  189.) 
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Surely  the  regulation  was  void  by  any  test  that  may 
be  applied. 

The  present  law  in  plain  lan,i?ua^e  specified  that 
seasonality  should  be  on  an  employer  basis  and  not 
on  an  industry  basis,  and  it  set  up  a  formula  as  a 
basis  of  classification  for  all  employers.  It  is  signifi- 
cant that  Section  7,  Chapter  99,  went  into  effect  on 
April  1,  1953,  while  the  remainder  of  the  Act  did  not 
become  effective  until  July  5.  The  reason  for  this  was 
to  give  the  employees  of  the  Commission  three  months' 
additional  time  in  which  to  make  computations  under 
the  formula  before  the  end  of  the  benefit  year. 

The  trial  Court,  in  its  opinion  (R.  46-50),  sets  forth 
very  clearly  the  lack  of  power  of  McLaughlin  to 
promulgate  the  attempted  regulation. 


2.  WAS  PLAINTIFF  REQUIRED  TO  SEEK  ADMINISTRATIVE 
REMEDIES,  IF  ANY  EXISTED,  BEFORE  BRINGING  ACTION 
IN  THE  DISTRICT  COURT,  WHICH  QUESTION  INVOLVES 
THE  POWER  OF  THE  COURT  TO  HEAR  AND  DETERMINE 
THE  CASE. 

Appellant  contends  that  plaintiff  and  intervenor 
had  no  standing  in  Court  to  attack  the  pretended 
Amended  Regulation  No.  10  until  they  had  first 
taken  an  appeal  to  the  Commission.  Appellant  argued 
this  point  in  his  application  for  summary  judgment. 
(R.  79-85.)  There  is  inserted  in  the  Record,  pages 
76  to  86,  the  argument  of  appellant  on  this  applica- 
tion; but  the  argument  of  plaintiff  and  intervenor  is 
absent.  So  also  there  has  been  omitted  the  remarks 
of  the  Court  at  the  conclusion  of  that  argument,  and 
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the  Court's  ruling  on  the  motion  for  summary  judg- 
ment. 

The  trial  Court  disposes  of  this  question  of  the  ex- 
haustion of  administrative  remedies  in  its  opinion  (R. 
49-52),  saying  among  other  things: 

''*  *  *  Moreover,  even  had  the  time  not  expired, 
it  would  seem  wrong  to  require  the  plaintiff  to 
exhaust  his  remedy  by  way  of  an  appeal  in  a  case 
in  which  it  would  appear  that  under  no  circum- 
stances could  the  regulation  ultimately  be  upheld. 
Indeed,  the  very  nature  of  the  problems  pre- 
sented poses  the  question  whether  the  remedy  is 
not  judicial,  rather  than  administrative,  to  which 
the  doctrine  of  the  exhaustion  of  remedies  would 
not  apply.  In  view  of  the  circumstances  of  this 
case,  I  am  of  the  opinion  that  the  doctrine  should 
not  be  applied.  39  Cornell  Law  Quarterly  285; 
Gonzales  v.  Williams,  192  U.S.  1;  U.  S.  ex  rel. 
DeLucia  v.  O 'Donovan,  178  F.  2d  876;  Public 
Utilities  Commission  v.  Gas  Company,  317  U.S. 

456;  Breiner  v.  Wallin,  79  F.  Supp.  506,  507-8. 
*  *  *?j 

There  are  additional  reasons  why  no  exhaustion  of 
administrative  remedies  was  involved  in  this  case; 
reasons  not  mentioned  in  the  trial  Court's  opinion. 
We  shall  briefly  discuss  those  reasons.  First:  the 
Amended  Regulation  was  void  and  made  by  one  with- 
out power  or  authority  to  make  it.  There  was  a  new 
Commission  appointed.  It  had  no  connection  with 
McLaughlin.  So  far  as  the  pretended  Regulation 
goes,  it  may  as  well  have  been  made  by  a  man  in  the 
street,  and  if  so  made  and  attempted  to  be  enforced, 
no  appeal  need  be  taken  to  any  Commission  and  the 
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Courts  had  full  power  to  enjoin  the  enforcement, 
where  that  enforcement  was  threatened  and  would 
result  in  irreparable  injury  to  anyone.  McLaughlin 
had  not  been  appointed  Director  or  Acting  Director 
by  the  new  Commission,  which  was  already  in  exist- 
ence on  Jime  25,  1953,  or  by  its  members.  He  has 
never  been  appointed.  The  law  abolishing  the  old 
Commission  and  the  law  creating  the  new  Commis- 
sion both  became  effective  June  25,  1953.  (R.  56.) 
McLaughlin's  pretended  Amended  Regulation  No.  10 
is  dated  June  29,  1953.  Suppose  an  appeal  to  the 
Commission  had  been  attemjited.  What  would  have 
been  the  result "?  It  would  have  been  this :  the  Com- 
mission would  say:  '^We  know  not  McLaughlin.  We 
never  authorized  him  to  promulgate  regulations.  It 
is  not  a  regulation  or  determination  of  the  Commis- 
sion, as  the  law  requires.  It  is  a  nullity.  We  have 
no  concern  with  it.  We  are  not  authorized  to  hear 
any  appeal.  This  is  an  invalid  act,  committed  by  an 
unauthorized  person,  and  it  is  a  matter  entirely  for 
the  courts  to  decide." 

Second:  the  law  made  no  provision  for  any  such 
appeals.  Let  us  see  what  the  law  does  say  about 
appeals.  In  the  first  place,  the  law.  Section  7,  Chap- 
ter 99,  SLA  1953,  imposes  the  duty  upon  the  Com- 
mission, and  not  anyone  else,  of  determining  season- 
ality. In  fact,  it  says:  ''No  such  employer  or  oper- 
ating unit  shall  be  deemed  to  be  seasonal  unless  and 
until  so  determined  by  the  Commission."  There  is 
no  doubt  that  if  the  Commission  has  made  a  determi- 
nation, it  may  then  designate  to  some  executive  officer 


16 


the  duty  of  constructing  a  regulation  in  accordance 
with  the  determination  of  the  Commission,  but  that 
is  not  what  was  done.  Now,  as  to  appeals,  we  find 
that  provision  in  the  fourth  paragraph  of  subdivision 
(2)  of  Section  7.    We  find  this  language: 

''Within  fifteen  days  after  the  date  of  mailing 
or  handing  such  written  declaration,  the  employer 
or  other  interested  party  may  appeal  from  such 
determination."    (Emphasis  ours.) 

This  section  regarding  appeal  refers  throughout  to 
the  determination  of  the  Commission,  and  that  is  the 
determination  the  Commission  is  required  to  make 
under  the  provisions  of  subdivision  (c)(1)  of  Sec- 
tion 7. 

It  is  plain,  therefore,  that  the  appeal  mentioned 
in  Section  7  is  an  appeal  to  correct  an  error  in  the 
determination  of  the  Commission  or  at  most,  to  cor- 
rect, modify  or  set  aside  a  regulation  erroneously 
promulgated  and  claimed  to  be  based  on  the  determi- 
nation of  the  Commission.  Surely  it  does  not  refer 
to  an  appeal  in  the  case  of  one  who  attempts  to 
promulgate  a  regulation  without  authority,  and  who 
has  absolutely  no  power  to  make  any  determination. 

It  will  be  noted  that  the  provisions  for  appeal  are 
that  an  employer  or  other  interested  party  may 
appeal  from  such  determination.  It  would,  there- 
fore, appear  to  be  optional  and  even  if  what  was 
involved  here  had  been  a  regulation  of  the  Commis- 
sion itself,  we  do  not  think  the  law  would  require 
any  appeal  before  seeking  the  aid  of  a  Court,  except 
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at  the  option  of  the  employer  or  other  party  inter- 
ested. 

We  will  concede  that  if  the  Commission  had  made 
a  determination  as  required  by  Section  7,  and  had 
then  appointed  McLaughlin  Director  and  then  del- 
egated to  him  the  authority  to  promulgate  a  regulation 
in  accordance  with  the  determination  of  the  Commis- 
sion and  he  had  made  errors  or  exceeded  the  hounds 
of  the  determination  of  the  Commission,  then  we 
would  have  the  right  of  appeal,  hut  not  even  then 
would  we  have  to  appeal  if  time  were  an  element. 

The  authorities  cited  by  appellant  are  not  in  point. 
Typical  is  the  case  of  Myer  v.  Bethlehem  Ship  Build- 
ing Co.,  303  U.S.  41,  where  plaintiff  sought  to  enjoin 
a  hearing  by  the  National  Labor  Relations  Board. 
There  was  involved  in  that  case  no  action  amounting 
to  the  exercise  of  quasi- judicial  powers  of  one  with- 
out authority.  What  the  plaintiff  in  that  case  was 
attempting  to  do  was  enjoin  the  National  Labor  Re- 
lations Board  from  holding  a  hearing.  The  Court 
held  that  certain  administrative  steps  were  provided 
by  law  and  that  these  must  be  followed,  and  that 
the  law,  having  given  the  Board  no  power  to  enforce 
its  orders,  required  a  hearing  in  Court  ultimately 
so  that  the  plaintiff's  rights  were  fully  protected. 

We  think  the  result  in  that  case  would  have  been 
quite  different  had  some  unauthorized  board  or  exec- 
utive officer  without  power  attempted  to  hold  a  hear- 
ing and  make  a  determination  affecting  plaintiff's 
rights  which  would  result  in  irreparable  injury.    All 
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the  cases  cited  by  appellant  in  his  brief  may  be  dis- 
tinguished for  the  same  reason. 

Here  we  do  not  seek  to  enjoin  any  step  of  the  Com- 
mission, but  the  enforcement  of  a  regulation  made 
by  one  without  authority,  clearly  contrary  to  law  and 
void  on  its  face. 


3.  WOULD  PLAINTIFF  AND  INTERVENOR  AND  THOSE  WHOM 
THEY  REPRESENT  BE  IRREPARABLY  INJURED  BY  THE 
ENFORCEMENT  OF  PRETENDED  AMENDED  REGULATION 
NO.  10. 

The  theory  of  the  Employment  Security  law  is,  and 
its  purpose  always  should  be,  to  set  up  a  fund  to  pay 
persons  who  are  unemployed  through  no  fault  of  their 
own.  For  that  purpose  the  employer  pays  3%  into 
the  fund.  A  small  part  of  this  goes  for  administra- 
tion purposes,  and  the  remainder  for  benefits.  If 
plaintiff  is  obliged  to  pay  into  this  fund  any  amount 
of  money  which,  under  some  regulation  such  as  the 
one  in  question,  may  not  be  credited  to  plaintiff  for 
the  purpose  for  which  it  was  paid  in,  plaintiff  has 
been  irreparably  injured.  The  Court  knows  that  the 
law  sets  up  a  certain  system  of  experience  rating 
credits  and  each  employer  is  rated  according  to  his 
experience  in  the  matter  of  employment.  If  his  payroll 
is  steady  and  does  not  fluctuate,  he  is  in  a  higher 
class  than  if  he  has  a  fluctuating  payroll.  In  the 
administration  of  the  law  an  attempt  is,  or  should 
be,  made  to  build  up  a  surplus,  and  when  it  goes 
beyond    a    certain   point,    employers    receive    credits 
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according  to   their   experience   rating.     That   is  the 
theory  of  the  law. 

The  Employment  Security  Fund  is  insurance.  The 
employer  pays  his  contributions  of  3%,  which  are 
in  the  nature  of  insurance  premiums.  He  insures  the 
emplojTnent  of  his  employees  to  a  certain  extent,  in 
accordance  with  the  provisions  of  the  law,  by  the 
payment  of  these  premiums.  If  he  does  not  get  the 
protection,  that  is  to  say  the  insurance  which  he  has 
purchased  for  his  employees  on  an  equal  basis  with 
other  employers,  he  is  irreparably  injured.  The 
amount  of  the  premium,  namely  3%,  is  fixed  for  all 
employers  and  all  are  required  to  pay  that  amoimt 
into  the  fund,  so  that  each  employer  has  an  interest 
in  the  fund  and  in  its  administration  and  in  the  dis- 
bursements of  benefits,  for  if  the  fund  is  not  admin- 
istered according  to  law,  if  it  is  wasted  and  if  the 
surplus  is  exhausted,  not  only  is  there  no  hope  of 
getting  experience  rating  credits,  but  the  employers 
are  faced  with  paying  much  heavier  contributions  in 
the  nature  of  insurance  premiums. 

We  wish  to  call  the  Court's  attention  to  the  fact 
that  plaintiff  brought  this  action  not  only  on  its  own 
behalf  but  on  behalf  of  the  Alaska  Salmon  Industry, 
Inc.,  which  is  an  organization  composed  of  various 
packers  of  canned  salmon  in  the  Ten^itory,  but  it 
also  brought  it  on  behalf  of  ''all  those  engaged  in 
the  packing  of  canned  salmon  in  Alaska".  (R.  3-4.) 
The  plaintiff  is  an  employer,  one  of  the  employers 
required  to  pay  the  contributions  or  insurance  pre- 
miums.    The   intervenor,    Clara   Wilson,    is   an   em- 
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ployee  and  her  complaint  in  intervention  adopts  and 
realleges  all  the  allegations  of  plaintiff's  complaint 
and  makes  them  a  part  of  her  complaint  by  refer- 
ence thereto.  (R.  17.)  Therefore,  the  intervenor  also 
brings  the  action  on  behalf  of  all  employers  and  all 
employees  in  the  canned  salmon  industry,  so  that  an 
injunction  should  be  granted  if  any  of  them  are 
irreparably  injured  and  have  no  plain,  speedy  and 
adequate  remedy,  save  through  a  court  of  equity. 

The  definition  of  ^irreparable  injury"  is  quite 
simple,  and  Courts  have  been  concerned  with  it  so 
often  that  it  seems  unnecessary  to  cite  a  large  number 
of  authorities.  It  is  generally  imderstood  to  mean 
that  equity  jurisdiction  attaches  whenever  an  award 
of  damages  in  a  court  of  law  would  be  inadequate 
to  redress  an  injury  suffered. 

It  is  a  flexible  doctrine  which  hinges  on  the  facts 
of  each  case.     Fox  v.  Krug,  70  Fed.  Supp.  721. 

Bouvier's  Law  Dictionary  contains  the  following 
definition : 

''Irreparable  Injury.  As  a  ground  for  injunc- 
tion, it  is  that  which  cannot  be  repaired,  re- 
trieved, put  back  again,  atoned  for.  28  Pla.  387; 
it  does  not  necessarily  mean  that  the  injury  is 
beyond  the  possibility  of  compensation  in  dam- 
ages, nor  that  it  must  be  very  great;  142  111.  104. 
See  Injunction.  Injury  of  such  nature  that  the 
party  wronged  cannot  be  adequately  compensated 
in  damages,  or  when  the  damages  which  may 
result  cannot  be  measured  by  any  certain  pecu- 
niary standard.  Anderson;  39  Wis.  164.  All 
that   is  meant   is,   that  the   injury  would  be  a 
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grievous  one,  or  at  least  a  material  one,  and  not 
adequately  reparable  in  damages.  The  term  does 
not  mean  that  there  must  be  no  physical  possi- 
bility of  repairing  the  injury.  Id.;  76  Va.  306. 
The  word  'Irreparable'  is  unhappily  chosen  to 
express  the  rule  that  an  injunction  may  issue  to 
prevent  wrongs  of  a  repeated  and  continuing 
character,  or  which  occasion  damages  estimable 
only  by  conjecture  and  not  by  an  accurate  stand- 
ard. Id. ;  24  Pa.  160.  In  the  sense  in  which  used 
in  conferring  jurisdiction  upon  courts  of  equity, 
does  not  necessarily  mean  that  the  injury  com- 
plained of  is  incapable  of  being  measured  by  a 
pecuniary  standard.  Id.;  58  Mich.  485.  Liter- 
ally, anything  is  irreparable  injury  which  cannot 
be  restored  in  specie.  In  law  nothing  is  irrep- 
arable which  can  be  fully  compensated  in  dam- 
ages. To  entitle  a  party  to  an  injunction,  he  must 
show  that  the  injury  complained  of  is  irreparable 
because  the  law  affords  no  adequate  remedy.  Id. ; 
35  Pitts.  Leg.  J.  406." 

Appellant  says  that  the  harms  feared  by  the  ap- 
pellees are  merely  speculative  and  conjectural.  It  is 
the  element  of  speculation  which  makes  an  injunction 
especially  applicable  to  a  case  of  this  nature. 

In  the  case  of  Cohmihia  College  of  Music  v.  Tiin- 
herg,  116  P.  280,  an  injunction  was  issued  against 
a  music  teacher  to  enforce  a  contractual  agreement 
not  to  teach  music  in  competition  with  the  college. 
The  objection  was  raised  that  plaintiff  had  not  shown 
the  loss  of  any  pupils  on  account  of  defendant's  com- 
petition in  teaching  music.  In  disposing  of  that  con- 
tention, the  Supreme  Court  of  Washington  said: 
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*'His  continued  effort  may  succeed.  To  prevent 
wrong  is  the  peculiar  province  of  equity.  His 
conduct  has  been  such,  and  promises  to  be  of 
such  character,  that  damages  may  result.  If  so, 
they  would  be  irreparable  in  the  sense  that  they 
could  be  estimated  only  by  conjecture  and  not 
by  any  accurate  standard."   116  P.  280,  282. 

See,  also: 

Crouch  V.  Central  Labor  Council,  293  P.  729 
(Ore.  1930)  ; 

Bethel  Methodist  Episcopal  Church  v.  Green- 
ville, 45  S.E.  2d  841  (S.  Car.  1947)  ; 

Kirk  V.  Watson,  4  S.E.  2d  13  (S.  Car.  1939). 

In  the  last  mentioned  case,  an  injunction  was 
sought  to  restrain  the  County  Treasurer  from  divert- 
ing tax  monies  raised  for  the  purpose  of  paying 
interest  on  bonds.  The  Court  found  an  irreparable 
injury  in  that  the  value  of  the  bonds  held  by  the 
plaintiff  was  being  diminished  by  the  diversion  of 
these  funds  to  improper  uses.  On  this  point,  the  Court 
said: 

"As  pointed  out  by  appellant,  whether  a  wrong 
is  irreparable  in  the  sense  that  equity  may  inter- 
vene and  whether  there  is  an  adequate  remedy 
at  law  for  a  wrong,  are  questions  that  are  not 
decided  by  narrow  and  artificial  rules.  The 
courts  proceed  realistically,  if  the  threatened 
wrong  involves  actual  damage;  the  mere  uncer- 
tainty of  fixing  the  measure  of  such  damage  to 
the  injured  party  may  itself  be  sufficient  to  jus- 
tify the  exercise  of  equitable  jurisdiction;  and 
if  the  available  legal  remedy  in  a  given  case 
reduces  itself  to  a  matter  of  words  rather  than 
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to  a  matter  of  efficacy  because  of  its  impractica- 
bility or  because  the  threatened  acts  may  con- 
tinue during  the  progress  of  an  action  at  law,  or 
because  successive  actions  at  law  would  ])e  neces- 
sary to  protect  plaintiff's  rights,  equity  will  hold 
that  the  existence  of  the  legal  remedy  is  not  an 
obstacle  to  the  exertion  of  the  equitable  power." 

The  law  becomes  a  part  of  every  contract  of  hire. 
The  question  of  whether  employees  in  the  same  indus- 
try are  covered  by  unemployment  insurance  to  an 
equal  extent  affects  all  wage  negotiations.  Under 
Amended  Regulation  No.  10  we  have  some  local  em- 
ployees who  work  only  during  the  actual  canning 
season,  that  is,  while  the  fish  are  being  put  in  the 
cans,  and  whose  unemployment  compensation,  if  any, 
is  restricted  to  that  brief  period  during  the  following 
year,  while  others  who  work  alongside  these  same  em- 
ployees in  the  canneries  in  other  work  in  connection 
with  canning,  are  employed  for  three  or  four  months, 
and,  therefore,  they  become  non-seasonal  for  this 
reason:  subsection  (5)  of  Section  7,  Chapter  99,  SLA 
1953,  reads  as  follows: 

''Seasonal  Worker.  'Seasonal  worker'  means  an 
individual  who  has  base  period  wage  credits  of 
which  at  least  eighty  percentum  have  been  atiuicd 
in  seasonal  employment."  ^-/J^vs^d 

It  will  be  seen  from  a  reading  of  this  section  that  the 
seasonal  workers  are  those  who  earn  at  k^ast  eighty 
per  cent  of  their  wages  during  the  season  fixed  by 
the  Commission.  If  they  earn  twenty  percent  outside 
that   season,    they   become   non-seasonal.     Therefore, 
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when  the  season  is  fixed  as  it  was  attempted  to  be  by 
Amended  Regulation  No.  10,  to  correspond  with  the 
actual  fishing  season  permitted  by  the  Fish  &  Wildlife 
Service  in  the  various  districts,  those  employees  who 
must  work  in  and  about  the  cannery  in  preparations 
weeks  before  the  actual  fishing  season,  and  must  work 
for  some  time  thereafter,  are  therefore  non-seasonal, 
because  more  than  twenty  percent  of  their  entire 
wages  is  earned  outside  the  season  as  arbitrarily  fixed 
by  the  pretended  regulation.  (See  testimony  of  Peter 
P.  Gilmore,  R.  88-91  and  100-101.) 

The  Record  shows  that  the  seasons  attempted  to  be 
fixed  in  purported  Amended  Regulation  No.  10  cor- 
respond with  the  open  fishing  seasons  as  fixed  by  the 
U.  S.  Pish  &  Wildlife  Service,  but  as  a  matter  of 
fact,  the  Pish  &  Wildlife  Service  is  given  the  power 
under  the  law  and  exercises  the  power  each  year  to 
change  the  season  of  actual  fishing  from  day  to  day, 
if  necessary,  according  to  the  state  of  the  fish  run, 
and  it  is  changed  and  frequently  completely  closed  in 
certain  areas  before  the  date  previously  fixed,  and 
sometimes  extended. 

Therefore,  we  see  that  the  Pilipinos,  mechanics  and 
others  working  in  the  cannery  and  working  side  by 
side  with  the  native  women  and  others  residents  for 
the  same  purpose,  are  in  a  non-seasonal  class,  while 
the  natives  and  residents  are  classified  as  seasonal 
because  of  the  eighty-twenty  rule. 

Plaintiif  and  others  whom  it  represents  are  pay- 
ing premiums  or  contributions  on  all  employees  alike, 
and  the  employees  in  one  class  are  fully  covered  and 
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in  the  other  class  only  partially  so.  Plaintiff  is  fur- 
ther injured  by  the  fact  that  it  contributes  the  same 
amount  to  the  fund  as  all  other  employers  outside  the 
salmon  canning  industry,  and  that  their  contributions 
fully  cover  their  employees  the  year  around,  while 
plaintiff's  contributions  cover  only  a  part  of  its  em- 
ployees and  the  remainder  is  used  to  pay  employees  of 
others,  whose  employment  is  also  seasonal,  but  who 
have  been  classified  as  non-seasonal.  (Findings  7  and 
12,  R.  58,  60.) 

Appellant  contends  that  plaintiff  and  others  could 
not  be  irreparably  injured  and  would  not  have  the 
right  to  maintain  this  suit,  and  he  cites  certain  cases, 
typical  of  which  are  the  following : 

Sheldon  v.  Griffin,  174  F.  2d  382  (9th  Circuit)  ; 

Hess  V.  Mullaney,  213  F.  2d  635  (9th  Circuit)  ; 

Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571. 

However,  these  cases  are  readily  distinguishable 
from  the  case  at  bar.  In  the  case  of  Sheldon  v.  Griffin, 
supra,  the  plaintiff  had  brought  a  suit  to  declare  an 
act  of  the  Legislature  invalid.  This  act  was  an  amend- 
ment to  the  Unemployment  Compensation  Law.  He 
alleged  in  his  complaint  that  he  was  a  citizen  and 
taxpayer  and  nothing  more.  He  was  not  classified  as 
either  an  employer  or  an  employee,  and  he  neither 
contributed  to  the  fund  nor  received  benefits  from  it. 
The  Court  held  that  he  did  not  have  a  sufficient  inter- 
est in  the  fund  to  complain  of  the  law. 

In  the  case  of  Hess  v.  Mullaney,  supra,  this  Court 
held  that  a  taxpayer  who  suffered  no  harm  from  the 
lack  of  a  general  Territorial  Board  of  Equalization 
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was  in  no  position  to  attack  the  validity  of  a  property 
tax. 

In  the  case  of  Jeffrey  Mfg.  Co.  v.  Blagg,  supra,  the 
Court  held  that  an  employer  cannot  object  to  a  dis- 
crimination which  affected  employees  only.  These 
propositions  of  law  are  elementary,  but  are  not  in 
point  here. 

This  is  not  a  case  attacking  the  validity  of  a  tax 
paid  by  all  taxpayers  alike.  It  is  not  a  suit  to  enjoin 
the  imposition  of  a  tax  on  all  alike,  but  it  is  a  contri- 
bution to  a  specially  ear-marked  fund.  This  is  an 
insurance  fund  set  up  by  employers  for  a  certain  pur- 
pose, with  far-reaching  effects.  The  disposition  of  the 
fund  affects  the  rate  of  contributions,  because  of  the 
experience  rating  provisions  which  are  in  the  Alaska 
law,  and  in  the  law  of  practically  every  State  in  the 
Union.  It  affects  wage  contracts  and  seriously  affects 
them  if  one  class  of  employees  is  covered  and  another 
is  not  covered.  The  depletion  of  the  fund  is  of  para- 
mount interest  to  all  contributors,  because  when  it 
reaches  a  certain  point,  there  is  no  salvation  except 
to  make  larger  contributions,  and  the  Record  abun- 
dantly shows  that  was  what  was  facing  the  plaintiff 
and  others  similarly  situated  in  this  case.  The  plaintiff 
has  a  sufficient  interest  in  the  disposition  of  the  fund 
to  restrain  unlawful  and  improper  uses  to  which  the 
fund  is  put.  We  think  this  case  is  governed  by  the 
decision  of  the  U.  S.  Supreme  Court  in  the  case  of 
U.  S.  V.  Butler,  297  U.  S.  1.  In  that  case,  it  was  held 
that  one  who  pays  a  tax  levied  for  a  specific  purpose, 
as  distinguished  from  a  tax  to  obtain  general  revenue, 
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has  standing  to  question  the  validity  of  the  purpose 
for  which  the  money  is  to  be  expended.   We  can  find 
no  cases  which  reason  otherwise.    In  fact,  this  case 
is  much  stronger  than  the  Butler  case,  because  the 
contributions    involved    are    not   what    is    commonly 
known  as  a  tax,  but  are  contributions  or  premiums  to 
an  insurance  fund.  We  think  in  this  case,  as  one  who 
is  obliged  under  the  law  to  support  a  special  system  of 
governmental  regulation,  as  we  have  here  an  insurance 
system— a  system  designed  to  benefit  both  employer 
and  employee— the  appellee  is  certainly  vested  with 
a  sufficient  interest  to  call  into  question  the  conduct 
of  officials  charged  with  administering  the  fund.    To 
hold  otherwise  is  to  place  appellee  and  others  inter- 
ested at  the  mercy  of  capricious  waste  and  misapplica- 
tion of  the  monies  which  are  exacted  under  the  law, 
only  because  they  are  to  be  used  for  prescribed  and 
limited  purposes. 

Plaintiff  further  complained  that  the  regulation  is 
discriminatory,  because  other  employers,  notably  in 
the  construction  industry,  whose  work  is  also  seasonal, 
are  classified  as  non-seasonal  and  that  these  non-sea- 
sonal workers  enjoy  benefits  at  all  seasons  of  the  year 
when  out  of  work  and  are  rapidly  depleting  the  sur- 
plus fund  which  plaintiff  has  assisted  in  building  up 
through  the  years.  The  lower  Court  found  from  the 
evidence  that  the  fund  had  decreased  from  $11,264,- 
484.74  in  1948  to  $4,380,000.00  on  April  24,  1954,  al- 
though the  total  taxable  payroll  in  1953  was  the  high- 
est in  the  Territory's  history.  (Findings  15-1  (>,  R. 
61-62.) 
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Appellant  has  contended  throughout  this  case  and 
now  contends  that  the  plainti:^  cannot  be  injured,  for 
if  benefit  Regulation  No.  10  is  invalid,  this  will  result 
in  declaring  all  employees  in  the  salmon  canning  in- 
dustry to  be  non-seasonal,  along  with  all  other  em- 
ployees in  every  other  industry  and  calling  in  Alaska, 
and  in  paying  more  money  out  of  the  fund  for  that 
reason,  and  that  this  would  further  deplete  the  fund 
and  injure  and  not  benefit  plaintiff.  However,  the 
plaintiff  has  been  paying  into  the  fund  its  insurance 
premiums  on  its  employees  for  years.  If  all  this 
money  is  being  paid  out  to  non-seasonal  workers  and 
the  fund  is  approaching  bankruptcy,  plaintiff  has  the 
right  to  see  that  before  the  fund  is  completely  ex- 
hausted its  employees  get  their  just  share  on  the  same 
l^asis  as  all  other  seasonal  workers  who  have  been 
drawing  so  heavily  on  the  surplus  because  classified  as 
non-seasonal.  The  plaintiff  has  paid  the  insurance 
premiums  into  the  fimd  for  years  for  the  purpose  of 
giving  its  employees  certain  imemployment  insurance 
benefits,  and  we  do  not  think  it  should  be  required  to 
sit  idly  by  and  see  all  of  these  contributions  paid  out 
to  others,  leaving  them  with  no  protection  for  the 
future.  The  trial  Court  disposed  of  this  contention 
in  its  opinion  in  the  following  language : 

"The  defendant  argues  that,  if  the  regulation  is 
invalidated,  the  unemployment  compensation  fund 
will  be  more  quickly  exhausted  because  of  the 
necessity  of  paying  benefits  to  cannery  wokers 
on  a  par  with  nonseasonal  workers.  It  requires 
no  perspicacity  to  see  that  if  one  entitled  to  a 
share  of  a  common  fund  foregoes  his  right  there- 
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to  the  process  of  depletion  will  be  retarded.  Aside 
from  the  fact  that  such  an  argument  can  have  no 
appeal  to  a  court  of  equity,  it  is  wholly  irrelevant. 
The  paramount  objective  of  the  court  is  justice. 
The  depletion  of  the  fund  is  of  no  concern  to  the 
court  except  as  it  may  shed  light  upon  the  conten- 
tions of  the  parties.  It  may  not  be  amiss,  how- 
ever, to  point  out  that,  apparently,  the  defendant 
is  concerned  with  depletion  only  if  the  process  is 
accelerated  by  according  the  same  rights  to  the 
plaintiff  and  the  intervenor  as  all  others  engaged 
in  seasonal  activities  receive." 

We  have  been  discussing  the  position  and  the  rights 
of  the  plaintiff,  Fidalgo  Island  Packing  Company. 
However,  there  is  more  involved  in  the  case  than  the 
rights  of  plaintiff.  We  think  from  what  we  have  said 
and  from  the  decisions  cited,  the  plaintiff  had  the 
right  to  maintain  this  action  and  that  it  was  in 
danger  of  being  irreparably  injured  by  the  threatened 
enforcement  of  benefit  Regulation  No.  10,  but  plain- 
tiff brought  this  suit  on  behalf  of  itself,  other  em- 
ployers, and  also  on  behalf  of 

''all  those  engaged  in  the  packing  of  canned  sal- 
mon in  Alaska."  (R.  3-4.) 

That  is  the  allegation  of  plaintiff's  complaint,  and 
again  in  paragraph  8  it  is  alleged  that  defendant  is 
''threatening  to  enforce  Regulation  No.  10  against 
the  plaintiff  and  apply  its  provisions  to  the  plain- 
tiff, its  employees  and  workers,  and  all  other 
persons  and  corporations  engaged  in  canning 
salmon  in  Alaska,  and  all  their  workers  and  em- 
ployees, and  the  enforcement  thereof  will  result 
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in  a  great  irreparable  harm  and  damage  to  the 
plaintiff  and  all  others  similarly  situated  and  to 
all  their  employees  and  workers,  and  cause  plain- 
tiff and  all  others  similarly  situated  and  all  those 
engaged  in  the  salmon  canning  industry  to  change 
and  adjust  their  seasons  of  employment,  with 
consequent  increased  unnecessary  expense,  the 
exact  amount  of  which  cannot  be  determined  but 
which  varies  from  time  to  time  in  each  area 
affected  and  with  each  separate  employer  and  the 
employees  thereof." 

Plaintiff  made  no  objection  to  this  pleading  by 
motion  or  otherwise. 

It  will  be  seen,  therefore,  that  throughout  the  com- 
plaint the  plaintiff  contended  that  it  had  brought  this 
suit  on  behalf  of  itself,  other  cannery  owners  and 
operators,  and  all  employees. 

This  matter  of  discrimination  was  called  to  the 
attention  of  Mr.  McLaughlin,  the  author  of  the  regula- 
tion and  the  one  who  was  threatening  to  enforce  it, 
while  he  was  on  the  witness  stand,  and  his  testimony 
shows  the  following : 

"Q.  *  *  *  Now,  let's  take  some  of  these 
natives — Indian  women,  who  keep  house,  and 
young  children  that  work  in  the  canneries  in  the  I 
summertime  and  don't  have  any  employment 
anywhere  else  during  the  year.  How  are  they 
benefited  by  this  regulation?  Isn't  that  where 
your  discrimination  comes  in? 

'^A.  I  wouldn't  call  it  discrimination,  Mr. 
Faulkner.  It  is  their  custom  to  work  only  dur- 
ing that  period.  They  are  actually  the  seasonal 
people  that  this  regulation  pertains  to." 
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Mrs.  Wilson,  the  intervener,  is  a  cannery  employee, 
and  she  brought  her  action  on  behalf  of  all  those 
engaged  in  the  packing  of  canned  sahnon  in  Alaska, 
because  she  realleged  all  the  allegations  of  plaintiff's 
complaint.  She  was  an  employee  and  alleged  that 
the  seasons  set  in  the  pretended  Regulation  No.  10 
were  not  the  true  or  actual  salmon  canning  seasons 
in  the  Juneau  area.  (R.  16.)  Her  complaint  in  inter- 
vention (R.  16)  and  the  regulation  itself  (R.  10)  ex- 
tend the  season  only  to  October  3,  1953,  whereas  she 
was  employed  until  October  10,  1953.  (R.  16.)  It  is 
true  that  during  the  benefit  year  and  after  the  canning 
season  was  over  she  was  obliged  to  secure  other  em- 
plojnnent  in  a  laundry  and,  therefore,  took  herself  out 
of  the  seasonal  class,  but  her  complaint  and  the  regula- 
tion show  that  the  seasons  fixed  in  the  regulation  were 
not  the  actual  canning  seasons,  and  for  the  reason 
hereinabove  stated,  this  is  true  in  other  districts,  for 
these  seasons  fluctuate  from  time  to  time  with  the 
orders  of  the  Fish  &  Wildlife  Service.  Therefore,  Mrs. 
Wilson's  complaint  embraces  all  employees  in  the 
salmon  canning  industry  within  the  areas  affected  by 
the  regulation. 

Plaintiff's  complaint  (R.  13)  alleges 

'^That  no  other  seasonal  employers  in  Alaska 
have  been  classified  as  seasonal,  and  plaintiff  has 
been  discriminated  against  by  that  fact." 

This  is  a  clear  discrimination  and  an  injury  to 
plaintiff  and  one  which  is  irreparable  and  can  never 
be  repaired.  In  fact,  great  and  irreparable  haiTU  has 
already   been    done    to    plaintiff.     It    was    not    only 
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threatened,  but  it  had  actually  happened  before  the 
trial  of  the  case. 

The  Record  shows,  and  the  Court  found,  that  the 
construction  industry  in  most  of  the  Territory  is 
seasonal.  Plaintiff  introduced  plaintiff's  Exhibit  No. 
2,  which  is  the  annual  report  of  the  Employment 
Security  Commission  for  the  year  1953.  On  Table 
IX  there  is  set  up  a  record  showing  the  covered 
employment  in  Alaska  by  major  industry  groups  for 
the  fiscal  year  1953,  begimiing  with  July,  1952,  and 
ending  with  June,  1953.  This  table  itself  shows  the 
nature  of  the  construction  industry.  It  also  shows 
the  record  of  salmon  canning.  The  highest  employ- 
ment in  salmon  packing  was  in  July,  1952,  and  it  was 
13,680.  The  lowest  employment  was  in  January,  with 
624.  In  the  construction  industry  the  employment  was 
higher.  It  was  15,709  in  July,  and  this  was  reduced 
to  3,818  in  February,  and  3,948  in  January. 

The  construction  industry  is  largely  in  the  business 
of  building  roads,  bridges,  airfields,  buildings,  etc.; 
and  it  is  highly  seasonal  in  all  areas  except  South- 
eastern Alaska.  The  Court  will  note  that  the  highest 
employment  in  this  industry  is  from  June  to  October. 
From  the  very  nature  of  the  industry  itself  and  the 
climatic  conditions  in  Alaska,  it  is  a  matter  of  common 
knowledge  that  this  industry  in  the  Interior  and 
Western  Alaska  is  one  which  cannot  be  operated  dur- 
ing the  extreme  weather  of  the  winter.  You  cannot 
pour  concrete  or  construct  roads  or  excavate  or  build 
bridges  during  periods  of  extreme  cold,  ranging  from 
ten  or  twelve  degrees  below  zero  to  fifty  below,  with 
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deep    snow    conditions    in    some    places    during    the 
winter  months. 


The  Court  in  its  written  opinion  said : 
a*  *  *  -^  would  take  judicial  notice  of  the  fact 
that  outside  construction  work  in  the  Territoiy, 
except  in  Ketchikan  and  vicinity,  is  limited  by 
weather  to  the  period  from  May  to  October,  and 
is,  therefore,  seasonal  in  fact."  (R.  44-45.) 

Appellant  complains  of  this  and  seems  to  feel  that 
the  Court  had  no  right  to  take  judicial  notice  of  this 
fact,  and  he  recites  three  material  requisites  that  must 
be  met  in  order  to  authorize  judicial  notice.  These  are 
that  the  matter  must  be  one  of  common  and  general 
knowledge;  it  must  be  well  and  authoritatively  set- 
tled and  not  doubtful  and  uncertain;  and  it  must  be 
known  to  be  within  the  judicial  limits  of  the  Court. 

I  think  the  Court's  action  in  this  respect  could  be 
based  upon  all  these  three  factors,  for  they  were 
certainly  present.  It  is  certainly  a  matter  of  common 
and  general  knowledge  everywhere  that  you  cannot 
construct  bridges,  excavate  ground,  pour  concrete  and 
erect  buildings  in  Western  and  Interior  Alaska  dur- 
ing the  winter  months.  There  is  nothing  doubtful  or 
uncertain  about  that.  It  is  within  the  limits  of  the 
jurisdiction  of  the  Court.  It  is  a  matter  of  such  com- 
mon and  general  knowledge  that  it  would  be  almost 
an  insult  to  the  intelligence  of  any  person  living  in 
Alaska  to  urge  otherwise,  and  this  is  especially  so  of 
Judge  Folta,  who  holds  court  more  than  half  the  time 
in  the  Anchorage  area. 
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But  whether  the  Court  took  judicial  notice  of  this 
fact  or  not  is  beside  the  point,  for  the  Record  bears 
out  the  fact  of  the  seasonality  of  the  construction 
industry,  or  at  least  a  large  portion  of  it,  and  most  of 
that  portion  outside  the  Ketchikan  area,  where  a  very 
extensive  construction  operation  was  actually  carried 
on  during  the  winter  months  here  under  discussion,  so 
that  it  is  safe  to  say  a  large  part  of  those  workers  who 
were  shown  by  Table  IX  to  have  been  employed  dur- 
ing the  winter  were  actually  employed  in  the  Ketchi- 
kan area. 

We  think  even  this  Court  would  be  entitled  to  take 
judicial  notice  of  this  fact  from  simply  reading  the 
newspapers  and  weather  reports. 

Counsel  has  inserted  in  the  Record,  pp.  224-263,  a 
long  statement  made  by  Larry  Moore,  Manager  of  the 
Alaska  Chapter  of  the  Associated  General  Contractors. 
This  statement  was  read  at  a  public  hearing  of  the 
Employment  Security  Commission  of  Alaska  on  Oc- 
tober 27  and  28,  1953. 

Mr.  Moore's  employers,  the  Associated  Greneral  Con- 
tractors, are  the  ones  who  are  responsible  for  the 
depletion  of  the  Alaska  fimd,  by  reason  of  the  fact 
that  all  employees  of  the  contractors  in  the  construc- 
tion industry  have  been  treated  as  non-seasonal  and 
draw  benefits  the  year  around  when  out  of  employ- 
ment. 

We  think  Mr.  Moore's  remarks  are  of  very  litth 
value  to  the  Court,  for  it  is  not  what  any  one  person] 
said  one  way  or  the  other  at  a  public  hearing  with] 
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which  we  are  concerned,  but  what  the  Commission  and 
the  executive  officers  did,  and  with  what  result. 

Counsel  did  not  insert  in  the  Record,  and  he  did  not 
introduce  in  evidence,  any  of  the  many  statements 
made  in  opposition  to  Mr.  Moore  at  this  public  hear- 
ing. It  will  be  observed  that  Mr.  Moore  was  desper- 
ately urging  that  his  employers  be  continued  as  non- 
seasonal  despite  the  express  mandate  of  Section  7, 
Chapter  99  of  the  SLA  1953.  It  is  the  employees  of 
these  employers  who  come  to  Alaska  by  the  thousands 
during  the  summer  months  and  then  return  to  their 
homes  in  forty-one  States  of  the  Union  and  draw  large 
sums  in  benefits  from  the  Alaska  fund.  (See  Table 
XIV,  plaintiff's  Exhibit  2.)  This  table  will  show  the 
large  payments  which  went  out  from  the  Alaska  fund 
in  1952  and  1953  to  these  very  seasonal  workers  who 
had  been  declared  non-seasonal  by  the  defendant.  The 
payments  range  from  $860,199  in  the  State  of  Wash- 
ington to  $2,492  in  the  State  of  Georgia,  with  residents 
of  such  states  as  Minnesota  drawing  as  much  as  $129,- 
289.  Even  the  State  of  Idaho  came  in  for  something 
over  $37,000,  and  Wisconsin  for  nearly  $25,000. 

This  is  a  class  action,  and  it  is  brought  under  Rule 
No.  23  of  the  Federal  Rules  of  Civil  Procedure.  The 
plaintiff  and  others  similarly  situated,  and  its  and 
their  employees,  and  all  those  employees  represented 
by  intervenor,  had  certainly  a  common  interest  in  this 
fund,  and  we  think  it  is  governed  by  the  case  of 
Culver  V.  Bell  dc  Loffland,  146  F.  2d  29  (U.  S.  Court 
of  Appeals,  9th  Circuit,  1945.) 
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Before  closing,  we  wish  to  point  out  certain  features 
about  the  appendices  in  appellant's  brief.  In  Appen- 
dix B,  page  iv,  he  inserts  Section  55-5-2  ACL  A  1949, 
but  this  section  was  repealed  by  Chapter  99  of  the 
SLA  1953.  Then  he  sets  up  Section  51-5-7  ACLA 
1949,  referring  to  appeals  under  the  old  law,  but  the 
reference  set  up  in  this  appendix  refers  to  appeals  in 
eases  of  claims  for  benefits. 

In  Appendix  C,  page  vi,  he  sets  up  a  portion  of 
Chapter  4,  SLA  1937,  Extraordinary  Session,  which 
deals  with  seasonal  employment.  However,  this  was 
all  changed  by  Chapter  99,  SLA  1953.  Then,  in  Ap- 
pendix D,  page  vii,  he  sets  up  a  portion  of  Chapter  1 
of  the  SLA  1939,  referring  to  seasonal  industry.  Again 
this  was  changed  by  Chapter  99,  SLA  1953.  Then, 
in  Appendix  E  on  page  ^^ii,  he  sets  up  a  copy  of 
Chapter  82,  SLA  1953,  but  immediately  following, 
and  without  any  separation  therefrom,  he  sets  up 
Section  51-5-10  ACLA  1949.  This  continues  on  to 
pp.  ix  and  x.  This  material  is  no  part  of  Chapter  82 
and  it  was  all  repealed  by  Chapter  99,  SLA  1953. 


CONCLUSION. 

From  the  foregoing,  we  submit : 

1.  That  the  pretended  Amended  Regulation  Xo.  10 
of  the  defendant  is  invalid  and  void. 

2.  That  the  action  was  properly  brought  in  the 
District  Court  and  no  other  steps  were  required. 
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3.  That  the  pJaintiff,  intervonor  and  all  others 
whom  they  represent,  both  employers  and  employees, 
have  been  irreparably  injured. 

We  respectfully  submit  that  the  jud^rrKMit  of  the 
District  Court  should  be  affirmed. 

Dated,  Juneau,  Alaska, 
March  7, 1955. 

Faulkner,  Banfield  &  Hoocmifatr, 

H.  L.  FAULKNT.R, 

Attorney fi  for  A  ppcUcc, 
cmd  Intervcnor. 


(Appendices  A,  B  and  C  Follow.) 
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Appendices* 


Appendix  A 

CHAPTER  82,  SESSION  LAWS  OF  ALASKA,  1953 
AN  ACT 

(H.  B.  128) 

To  repeal  Subsection  (a),  paragraphs  (1),  (2)  and 
(3),  and  Subsections  (b)  and  (c)  of  Section  51-5-10, 
Alaska  Compiled  Laws  Annotated  1949,  as  amended 
by  Chapter  53,  Session  Laws  of  Alaska,  1949. 

Be  It  Enacted  By  the  Legislature  of  the 
Territory  of  Alaska  : 

Section  1.  That  Subsection  (a),  paragraphs  (1), 
(2)  and  (3),  and  Subsections  (b)  and  (c)  of  Section 
51-5-10,  Alaska  Compiled  Laws  Annotated  1949,  as 
amended  by  Chapter  53,  Session  Laws  of  Alaska,  1949, 
be  and  it  is  hereby  repealed. 


u 


Appendix  B 

CHAPTER  83,  SESSION  LAWS  OF  ALASKA,  1953 
AN  ACT 

(H.  B.  129) 

To  create  an  Employment  Security  Commission  of 
Alaska. 

Be  It  Enacted  By  the  Legislature  of  the 
Territory  of  Alaska  : 

Section  1.  There  is  hereby  created  a  commission  to 
be  known  as  the  Employment  Security  Commission 
of  Alaska.  The  Commission  shall  consist  of  four  mem- 
bers, who  shall  be  appointed  by  the  Governor,  by  and 
with  the  consent  of  the  legislature,  in  joint  session  of 
both  houses,  as  soon  as  possible  after  passage  and 
approval  of  this  Act.  Members  of  the  Commission 
shall  be  residents  of  the  Territory  of  Alaska  and  cit- 
izens of  the  United  States,  over  the  age  of  twenty-one 
years.  Not  more  than  two  members  of  the  Commission 
shall  be  of  the  same  Political  Party.  Two  members 
shall  be  representative  of  industry  or  management 
and  two  shall  be  representative  of  labor.  Each  mem- 
ber shall  hold  office  for  a  term  of  six  years,  except 
that: 

(1)  Any  member  appointed  to  fill  a  vacancy  oc- 
curring prior  to  the  expiration  of  the  term  for  which 
his  predecessor  was  appointed,  shall  be  appointed  for 
the  remainder  of  that  term;  and  if  a  vacancy  occurs 
at  a  time  when  the  legislature  is  not  in  session, 
through  death,  resignation,  removal  or  disqualifica- 
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tion,  under  this  Act,  a  new  member  shall  be  appointed 
by  the  Governor  to  fill  the  vacancy  who  shall  have  the 
qualifications  herein  prescribed  and  who  shall  hold 
office  for  the  remainder  of  the  term  for  which  his 
predecessor  was  appointed ;  and 

(2)  The  terms  of  office  of  the  members  first  taking 
office  after  the  date  of  the  enactment  of  this  Act  shall 
begin  on  the  date  of  their  appointment  and  shall 
expire,  one  on  February  1,  1955,  one  on  February  1, 
1957,  one  on  February  1,  1959  and  one  on  February  1, 
1961.  The  members  of  the  Commission  shall  be  Ter- 
ritorial officers,  and  before  entering  upon  the  dis- 
charge of  their  duties,  shall  take  such  oaths  of  office 
as  are  prescribed  for  Territorial  officers.  The  Gov- 
ernor may,  at  any  time,  after  notice  and  hearing, 
remove  any  Commissioner  for  gross  inefficiency,  neg- 
lect of  duty,  malfeasance  in  office,  or  commission  of  a 
crime. 

Upon  the  expiration  of  the  term  of  a  member,  the 
Governor  shall  submit  the  name  of  a  successor  for  con- 
firmation by  the  legislature  then  in  session;  if  the 
Governor  does  not  submit  such  name,  the  incumbent 
shall  continue  to  hold  office  and  to  perform  the  duties 
thereof  until  his  successor  shall  be  appointed  and 
confirmed  by  the  legislature,  as  in  this  section  pro- 
vided, and  no  recess  or  interim  appointments  shall 
be  made  in  such  cases. 

(3)  The  Commission  shall  appoint  a  director  who 
shall  be  the  chief  executive  of  the  Commission,  whose 
compensation  shall  be  Eight  Thousand  Five  Hundred 


Dollars  ($8,500.00)  per  annum,  payable  in  equal 
monthly  installments ;  he  shall  be  appointed  for  a  term 
of  four  years  and  may  be  removed  at  the  pleasure  of 
the  Commission.  No  person  shall  be  appointed  Direc- 
tor unless  he  is  a  citizen  of  the  United  States,  a 
resident  of  this  Territory  and  has  been  such  resident 
at  least  five  years  immediately  preceding  his  appoint- 
ment. The  Director  shall  be  subject  to  the  supervision 
and  direction  of  the  Commission  and  shall  perform 
such  duties  as  the  Commission  may  assign  to  him. 

(b)  One  of  the  members  of  the  Commission  so 
appointed  shall  be  chosen  by  all  members  as  Chairman 
of  the  Commission.  Members  of  the  Commission  shall 
be  reimbursed  for  actual  travel  expenses  and  shall 
receive  a  per  diem  allowance  for  each  day  that  they 
are  away  from  home  in  connection  with  their  official 
duties  in  carrying  out  the  purpose  of  this  Act.  The 
reimbursement  of  all  Commissioners  shall  be  from 
the  Employment  Security  Commission  administration 
fund. 

(c)  Any  three  Commissioners  shall  constitute  a 
quorum,  and  no  vacancy  shall  impair  the  rights  of  the 
remaining  Commissioners  to  exercise  all  the  powers 
of  the  Commission. 


.■V 
Appendix  C 

SECTION  7,  CHAPTER  99,  SESSION  LAWS  OF  ALASKA,  1953 

Section  7.  That  Sec.  51-5-2  (c)  ACLA  1949  is 
hereby  repealed  and  a  new  section  in  lieu  thereof  is 
hereof  enacted  to  read  as  follows: 

(c)  (1)  Seasonal  Employer.  As  used  in  this  sec- 
tion the  term  '^seasonal  employer"  means  an  employer 
or  operating  miit  of  an  employer  which  because  of 
the  seasonal  nature  of  its  operations,  reduces  its  em- 
ployment to  such  an  extent  that  its  monthly  payroll 
for  each  of  three  consecutive  months  in  each  of  two 
consecutive  calendar  or  operating  years  immediately 
preceding  the  year  for  which  the  determination  is 
made,  is  less  than  one-half  the  average  monthly  pay- 
roll for  the  three  consecutive  months  of  highest  pay- 
roll in  the  same  calendar  or  operating  years.  No  such 
employer  or  operating  imit  shall  be  deemed  to  be  sea- 
sonal unless  and  until  so  determined  by  the  Commis- 
sion. A  successor  in  interest  of  a  seasonal  employer  or 
operating  unit  shall  be  deemed  seasonal  upon  the  same 
basis  as  the  predecessor  unless  determined  otherwise 
by  the  Commission. 

(2)  Seasonal  Period  and  Duration  of  Determina- 
tion. In  establishing  a  seasonal  period  as  contem- 
plated herein,  the  Commission  shall  make  such  investi- 
gations and  conduct  such  hearings  as  may  be  required, 
and  shall  use  as  a  guide  data  relating  to  the  best  prac- 
tices of  the  industry  in  which  the  employer  is  engaged. 
When  the  Commission  has  finally  determined  seasonal 
periods,  it  shall  issue  a  regulation  specifying  the  sea- 


sonal  periods  during  which  benefits  shall  be  payable 
to  eligible  beneficiaries  for  unemployment  occurring 
within  the  benefit  year  affected  by  such  regulation. 

Employers  affected  by  such  regulation  shall  report 
on  forms  provided  by  the  Commission  the  wages  pay- 
able to  individuals  in  their  employ  during  the  in- 
clusive dates  of  the  seasonal  period  set  by  the  Com- 
mission, as  distinguished  from  wages  payable  for 
employment  before  or  after  such  seasonal  period. 

Prior  to  June  thirtieth  each  year,  a  written  de- 
termination declaring  the  employer  to  be  seasonal 
and  specifying  the  period  of  seasonal  operation  shall 
be  farwarded  to  the  employer  involved.  Notice  of  the 
determined  season  shall  be  forwarded  to  any  repre- 
sentative of  individuals  in  the  employment  of  such 
employer  and  of  whom  the  Commission  has  knowl- 
edge. Within  fifteen  days  after  the  date  of  mailing 
or  handing  such  written  declaration,  the  employer 
or  other  interested  party  may  appeal  from  such  de- 
termination. An  appeal  shall  be  made  to  the  Commis- 
sion stating  therein  why  the  determination  is  ap- 
pealed. After  affording  the  parties  a  reasonable  op- 
portunity to  submit  briefs  with  respect  to  the  de- 
termination appealed  from,  the  Commission  may  af- 
firm, modify,  or  set  aside  such  determination,  and 
such  action  of  the  Commission  shall  be  deemed  con- 
clusive unless  further  appeal  is  initiated  as  provided 
in  Section  51-5-7  (h)  herein. 

(3)  Seasonal  Employment  Defined.  ''Seasonal  em- 
ployment" means  all  employment  for  a  seasonal  em- 
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ployer  or  operating  unit  within  the  season  determined 
by  the  Commission  as  its  operating  season.  All  wages 
payable  by  a  seasonal  employer  within  snch  operating 
season  shall  be  deemed  seasonal  wages. 

(4)  Operating  Unit.  For  the  purposes  of  this  Act 
relating  to  seasonal  employment,  an  "operating  unit" 
is  any  unit  of  an  employer's  business  which  frequently 
is  conducted  as  a  separate  and  independent  operation. 

(5)  Seasonal  Worker.  ''Seasonal  worker"  means 
an  individual  who  has  base  period  wage  credits  of 
which  at  least  eighty  percentum  have  been  earned  in 
seasonal  employment. 

(6)  Benefit  Payments  to  Seasonal  Workers.  When 
the  Commission  has  designated  the  operations  of  an 
employer  or  an  operating  unit  as  seasonal,  then  bene- 
fits shall  be  payable  to  seasonal  workers  employed 
thereby  only  on  account  of  unemployment  occurring 
during  the  regular  period  of  such  seasonal  employ- 
ment as  designated  in  Section  51-5-2  (c)  (2). 
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No.  14,505 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


A.  B.  Phillips,  Executive  Director, 
Employment  Security  Commission 
of  Alaska, 
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vs. 


FiDALGo  Island  Packing  Co., 
Clara  Wilson, 


Appellee, 
Intervenor. 


Upon  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Fourth  Division. 

REPLY  BRIEF  FOR  APPELLANT. 


This  brief  has  been  prepared  as  a  reply  to  argu- 
ments in  appellee's  brief,  which,  if  left  unanswered, 
may  leave  the  Court  with  an  incomplete  picture  of 
the  true  underlying  issues  involved  in  this  litigation. 


PRELIMINARY  CONSIDERATIONS. 

Above  all   else,   the  Alaska   Employment   Security 
Commission  wishes  to  impress  ui)on  the  Coui't  tliat 


there    are    only    two    fundamental    issues    involved 
herein : 

(1)  The  jurisdictional  issue  of  appellee's 
right  to  sue  in  behalf  of  all  seasonal  employees 
in  Alaska,  and 

(2)  the  effect  and  validity  of  the  seasonality 
regulation  No.  10  as  it  pertains  to  the  appellee- 
employer,  and  the  nonseasonal  intervenor-em- 
ployee. 

Any  digressions  from  these  issues  should  be  care- 
fully noted,  as,  for  example,  the  somewhat  strained 
and  repeated  effort  of  the  appellee  to  establish  a 
cause  and  effect  relationship  between  the  promulga- 
tion of  regulation  No.  10  and  the  alarming  depletion 
of  the  Unemployment  Trust  Fund.^ 


ARGUMENT. 

The  following  questions  raised  by  statements  in  the 
appellee's  brief  should  be  satisfactorily  answered  in 
order  that  the  Court  may  have  a  clear  perspective 
of  the  case: 


iThe  most  disturbing  and  paradoxical  element  in  this  law  suit 
is  the  extremely  contradictory  position  the  appellee  takes,  i.e.,  its 
contention  that  the  fund  should  be  preserved,  yet  urging  the 
Court  to  set  aside  a  regulation  that  was  and  is  designed  to  actu- 
ally save  approximately  one-half  million  dollars  for  the  fund. 


I. 

JURISDICTIONAL  QUESTION. 

May  an  employer  (appellee)  and  a  nonseasonal  employee  (inter- 
venor)  champion  the  rig"hts  of  every  seasonal  cannery  em- 
ployee in  Alaska? 

The  record  discloses  that  there  is  not  one  word  of 
testimony  or  a  single  shred  of  evidence  by,  or  in 
behalf  of,  a  seasonal  employee  of  the  canned  salmon 
industry.  Nor  did  the  intervenor  (a  nonseasonal  em- 
ployee) appear  in  Court  to  present  any  evidence, 
either  personally  or  by  deposition  or  affidavit.  The 
sole  true  party  in  interest  throughout  is  the  appellee, 
Fidalgo  Island  Packing  Company,  a  nonresident 
salmon-packer  employer.  It  alone  produced  witnesses 
and  evidence  in  support  of  the  contention  that  sea- 
sonality regulation  No.  10  is  void,  and  therefore  a 
half-million  dollars  in  benefit  payments  are  being 
illegally  withheld  from  certain  seasonal  employees  in 
Alaska's  canned  salmon  industry. 

Appellee  bases  its  alleged  right  to  champion  the 
rights  of  all  Alaskan  seasonal  cannery  employees 
on  the  allegation  in  its  complaint  that  it  is  bringing 
this  suit  in  behalf  of  all  salmon  packers  and  their 
employees.  (Pp.  29-30  of  appellee's  brief.)  Appel- 
lee further  states  that,  ''This  is  a  class  action,  and 
it  is  brought  under  Rule  23  of  the  Federal  Rules 
of  Civil  Procedure  ..."    (P.  35  of  appellee's  brief.) 

In  its  answer,  the  appellant  denied  the  above  al- 
legation, thereby  putting  the  matter  of  plaintiff's 
representation  of  all  seasonal  cannery  employees  to 
proof.    (R.  18.)    A  careful  examination  of  the  record 


discloses  that  there  is  not  one  scintilla  of  evidence 
in  support  of  the  allegation  put  in  issue.  Therefore, 
the  conclusion  is  inescapable  that  the  Fidalgo  Island 
Packing  Company  appears  solely  on  its  own  behalf. 

An  examination  of  Rule  23(a)  will  demonstrate 
that  appellee  cannot  represent  seasonal  employees, 
either  in  a  'Hrue"  or  "spurious"  class  action.  Rule 
23  states: 

''Rule  23.    Class  Actions. 

(a)  Representation.  If  persons  constituting  a 
class  are  so  numerous  as  to  make  it  impracticable 
to  bring  them  all  before  the  court,  such  of  them, 
one  or  more,  as  will  fairly  insure  the  adequate 
representation  of  all  may,  on  behalf  of  all,  sue 
or  be  sued,  when  the  character  of  the  right  sought 
to  be  enforced  for  or  against  the  class  is 

(1)  joint,  or  common,  or  secondary  in  the  sense 
that  the  owner  of  a  primary  right  refuses 
to  enforce  that  right  and  a  member  of  the 
class  thereby  becomes  entitled  to  enforce  it; 

(2)  several,  and  the  object  of  the  action  is  the 
adjudication  of  claims  which  do  or  may  af- 
fect specific  property  involved  in  the  action; 
or 

(3)  several,  and  there  is  a  common  question  of 
law  or  fact  affecting  the  several  rights  and  a 
common  relief  is  sought." 

Moore's  Federal  Practice,  2d  Edition,  Vol.  3,  at  p. 
3435  defines  a  true  class  suit  as  follows: 

''The  'True  Class  Suit'  is  one  wherein,  but  for 
the  class  action  device,  the  joinder  of  all  inter- 


ested  persons  would  be  essential.  This 'would  be 
cases  where  the  right  sought  to  be  enforced  was 
joint,  common  or  derivative." 

The  ''spurious"  class  suit  is  defined  ])y  Judge 
Clark,  a  co-author  of  the  Federal  Rules,  in  Calif ormia 
Apparel  Creators  v.  Wieder  of  Calif ornia,  Inc.  (C.C. 
A.  2d  1947),  162  F.  2d  893,  cert,  denied  68  S.Ct.  156: 
''So  far  as  these  plaintiffs  assume  to  represent 
others  they  can  do  so  only  by  virtue  of  subd. 
(3)  of  Rule  23(a),  F.R.C.P.,  which  has  been 
commonly  referred  to  as  granting  authority  for 
the  so-called  'spurious'  class  suit.  None  of  the 
requirements  of  subds.  (1)  and  (2)  are  fulfilled; 
and  the  basis  of  representation  is  only,  as  indeed 
plaintiffs  themselves  assert,  the  existence  of  com- 
mon questions  of  law  or  fact  affecting  the  several 
rights.  But  this  is  merely  a  device  of  permissive 
joinder  of  plaintiffs,  found  umiecessary  imder 
state  procedures  and  only  helpful  in  the  facilita- 
tion of  the  broad  disposition  of  suits  within  the 
confines  of  federal  jurisdiction.  It  does  not  grant 
authority  to  adjudicate  finally  rights  as  to  non- 
appearing  parties  or  to  confer  any  additional 
substantive  rights  upon  the  plaintiffs  suing.  (Cit- 
ing numerous  authorities.)  Hence,  the  rights  of 
the  rest  of  the  4,500  potential  plaintiffs  are 
actually  not  to  be  settled  here,  and  we  cannot 
give  judgment  as  though  they  were.  We  stress 
this  point  because  at  times  there  appear  to  be 
suggestions  that  the  representative  character  of 
a  suit  may  aid  recovery.  Of  course  where  there 
is  a  true  class  suit,  as  in  Gibhs  v.  Buck,  supra 
(Sec.  23.08,  n.  7),  the  consequences  are  other- 
wise .  .  ." 


In  Weeks  v.  Bareco  Oil  Co.  (CCA.  7th,  1951), 
125  F.  2d  84,  the  Court  dismissed  a  spurious  class  suit 
on  the  ground,  among  others,  that  there  was  no  show- 
ing that  any  other  member  of  the  class  favored  or 
even  knew  of  the  suit. 

Moore,  in  Vol.  3,  2d  Edition,  supra,  at  p.  3423, 
states : 

''An  action,  of  course,  is  not  a  class  suit  merely 
because  it  is  designated  as  such  in  the  pleadings ; 
whether  it  is  or  is  not  depends  upon  the  attend- 
ing facts.  But  the  complaint,  or  other  pleading 
initiating  a  class  action,  should  allege  the  exist- 
ence of  necessary  facts,  i.e.,  the  existence  of  a 
class,  that  the  members  thereof  are  so  niunerous 
as  to  make  it  impracticable  to  bring  them  all 
before  the  court,  that  claimant  adequately  repre- 
sents the  class,  etc.  ..." 

And  at  p.  3425,  Moore  states: 

''.  .  .  In  the  hybrid  class  action,  the  plaintiff,  al- 
though instituting  his  action  on  behalf  of  him- 
self and  others  similarly  situated,  does  not  'in 
fact'  represent  anyone  but  himself." 

In  order  for  a  party  to  adequately  represent  a 
class,  he  must  obviously  be  a  member  of  the  class 
and  his  interests  must  be  wholly  compatible  with 
and  not  antagonistic  to  those  whom  he  would  repre- 
sent.   (Moore's  Federal  Practice,  supra,  p.  3423.) 

In  the  case  at  bar,  the  appellee  not  only  is  not  a 
member  of  the  employee  class  but  has  in  fact  an 
antagonistic  interest  to  the  employees  it  claims  to 
represent.  The  conflict  is  apparent  when  it  is  noted 
that   the   appellee-employer   states   it  is   the   theory 


of  the  law  and  should  be  the  object  of  the 
administration  of  the  Act  to  create  a  fund 
surplus  and  thereby  cause  the  appellee  and  other 
employers  to  obtain  experience  rating  credits.  (P. 
18-19  of  Appellee's  brief.)  This  results  in  a  diver- 
gence of  interests,  for  when  seasonal  employees  se- 
cure benefits  from  the  fund  they  reduce  and  deplete 
it,  thereby  decreasing  the  possibility  of  an  employer 
receiving  the  desired  experience  rating  credits.  It  is 
inconceivable  that  an  identity  of  interests  can  be 
found  to  exist  between  the  appellee-employer  and 
seasonal  employees  which  would  authorize  the  em- 
ployer to  bring  suit  in  behalf  of  such  employees,  who 
are  an  entirely  separate  and  antagonistic  class.  It 
is  inescapable  that  appellee  cannot  in  law  represent 
all  or  any  one  of  the  seasonal  cannery  employees  in 
Alaska.  The  same  reasoning  applies  in  the  case  of 
the  intervenor,  since  she,  like  the  appellee-employer, 
is  not  in  the  seasonal  class,  and  therefore  there  exists 
a  diversity,  rather  than  a  similarity,  of  interests  be- 
tween the  two  classes,  i.e.,  seasonal  as  compared  to 
nonseasonal  employees. 

In  view  of  these  considerations,  neither  the  appel- 
lee nor  the  intervenor  may  maintain  this  action. 
Jeffrey  Manufacturing  Co.  v.  Blagg,  235  U.S.  571, 
576.     There  the  Supreme  Court  asserted: 

**Much  of  the  argument  is  based  upon  supposed 
wrongs  to  the  employee  ...  No  employee  is  com- 
plaining of  this  act  in  this  case.  The  argument 
based  upon  discrimination,  so  far  as  it  affects 
employees  by  themselves  considered,  cannot  be 
decisive;  for  it  is  the  well-settled  rule  of  this 


court  that  it  only  hears  objections  to  the  consti- 
tutionality of  laws  from  those  who  are  them- 
selves affected  by  its  alleged  unconstitutionality 
in  the  feature  complained  of." 

And  in  Griffin  v.  Sheldon,  174  F.  2d  382,  this  Court 
stated : 

''There  is  nothing  in  the  pleadings  or  proof  to 
indicate  that  the  plaintiff  has  a  particular  right 
of  its  own  to  which  injury  is  threatened,  or  any 
interest  distinguishable  from  that  of  the  general 
public  in  the  administration  of  the  law.  To 
entitle  himself  to  be  heard,  he  is  obliged  to  dem- 
onstrate not  only  that  the  statute  he  attacks  is 
void  but  that  he  suffers  or  is  in  imminent  danger 
of  sustaining  some  direct  injury  as  a  result  of 
its  enforcement,  and  not  merely  that  he  suffers 
in  some  remote  or  indefinite  way  in  common  with 
the  generality  of  people."  (Citing  numerous 
cases.) 

Cf.  Mullaney  v.  Hess,  189  F.  2d  417,  and 
Hess  V.  Mullaney,  213  F.  2d  635,  640. 

Appellee  contends  that  the  case  of  Cwlver  v.  Bell  & 
Loffland,  146  F.  2d  29  (9th  C.C.A.,  1945)  (p.  35  of 
appellee's  brief),  controls  herein  and  is  therefore 
authority  for  the  institution  of  this  action  in  behalf 
of  all  Alaskan  nonseasonal  employees.  In  the  Culver 
case,  supra,  the  complaint  alleged  that  ''this  action 
is  brought  for  and  in  behalf  of  themselves,  and  other 
employees  similarly  situated."  (146  F.  2d  30.)  The 
lower  Court  refused  to  permit  amendments  that 
would  have  added  38  more  employees  as  plaintiffs, 
on  the  ground  that  the  claims  represented  thereby 
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were  not  similar  to  those  of  the  three  named  plain- 
tiffs. This  Court  reversed,  holding  that  the  act  per- 
mitting resort  to  representative  suits  should  be  lib- 
erally administered  by  the  Courts.  It  should  be 
carefully  noted  that  in  the  Culver  case,  supra,  the 
plaintiffs  were  employees  suing  in  behalf  of  them- 
selves and  other  employees  of  the  same  class  for  over- 
time pay  under  the  Fair  Labor  Standards  Act.  In 
the  instant  case,  the  Fidalgo  Island  Packing  Com- 
pany and  a  nonseasonal  employee  are  purporting  to 
represent  untold  numbers  of  seasonal  employees 
whose  basic  interests  are  actually  hostile  and  antago- 
nistic to  those  of  their  purported  representatives.  It 
is  further  observed  that  Rule  23,  F.R.C.P.,  is  not 
even  mentioned  in  the  Culver  case. 


II. 

IRREPARABLE  DAMAGES. 

Have  the  appellee  and  intervenor  shown  irreparable  damages  or 
a  threat  thereof  resulting  from  the  enforcement  of  season- 
ality regulation  No.  10? 

On  page  18  of  its  brief,  appellee  makes  this  state- 
ment: 

**.  .  .  If  plaintiff  is  obliged  to  pay  into  this  fund 
any  amount  of  money  which,  under  some  regula- 
tion such  as  the  one  in  question,  may  not  be  cred- 
ited to  plaintiff  for  the  purpose  for  which  it 
was  paid  in,  plaintiff  has  been  irreparably  in- 
jured .  .  .'' 

In  the  lower  Court  the  appellee  argued  that  as  a 
result  of  the  rapid  depletion  of  the  fund,  '*.  .  .  the 
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contributors  are  bound  to  suffer  injury  and  the  em- 
ployees are  bound  to  suffer  irreparable  injury  .  .  .'' 
(P.  15  of  appellant's  brief.)  The  lower  Court  held 
that  the  claim  of  alleged  irreparable  damage  ''.  .  .  is 
based,  in  the  main,  on  the  progressive  elimination  of 
the  fund  .  .  ."  (R.  52.) 

The  lower  Court  made  the  following  findings  of 
fact  concerning  the  manner  in  which  the  appellee 
allegedly  has  been  irreparably  injured  (R.  60)  : 

''12.  That  the  plaintiff  has  been  irreparably  in- 
jured and  will  be  further  irreparably  injured  by 
the  application  of  pretended  amended  regulation 
No.  10  to  it  and  others  on  whose  behalf  this 
action  is  brought,  for  the  reason  (1)  that  the  pre- 
tended amended  Regulation  No.  10  does  not  set 
up  the  proper  seasons  or  periods  during  which 
they  carry  on  their  fishing  and  canning  opera- 
tions in  the  Territory  and  (2)  it  does  not  prop- 
erly define  the  seasons,  which  would  result  ac- 
tually in  making  some  employees  of  the  plaintiff 
and  others  seasonal,  and  other  employees  nonsea- 
sonal,  although  all  are  engaged  in  the  same  em- 
ployment."   (Captioned  numbers  added.) 

Both  of  these  groimds  are  met  on  page  18  of  ap- 
pellant's brief,  where  it  is  shown  that  the  canned 
salmon  industry  requested  that  a  seasonality  regula- 
tion be  issued  based  upon  the  open  fishing  season 
prescribed  by  the  Federal  Fish  and  Wildlife  Service. 
Appellee  is  now  most  certainly  estopped  to  deny  any 
alleged  irreparable  injury  resulting  from  the  promul- 
gation of  the  very  type  of  regulation  it  requested  to 
be  issued.     Furthermore,  it  can  hardly  be  disputed 


11 


that  the  Commission  is  in  the  better  position  to  **set 
up  the  proper  seasons  or  periods  during  which  they 
carry  on  their  fishing  ..."  This  points  to  an  addi- 
tional reason  why  appellee  should  be  denied  judicial 
review  until  after  the  regulatory  commission  has  had 
an  opportunity  to  consider  these  type  objections.  It 
may  very  well  have  been  that  the  Commission  would 
have  changed  the  regulation  to  appellee's  liking  had 
it  been  given  a  chance  to  do  so. 

In  findings  of  fact  No.  18  (R.  63),  the  lower  Court 
found  that  the  appellee  has  already  been  injured  and 
will  be  further  injured  if  the  fund  is  depleted,  for, 
in  such  an  event,  much  greater  employer  contribu- 
tions will  be  required  to  continue  payments.  First, 
the  most  obvious  fallacy  in  this  finding  is  the  fact 
that  the  regulation  which  is  the  subject  matter  of 
this  suit  actually  is  designed  and  does  preserve  the 
solvency  of  the  fund ;  and  second,  there  is  no  evidence 
showing  in  what  manner  the  appellee  is  irreparably 
injured.  In  no  event  shall  the  contributions  be  in- 
creased by  anyone  save  the  legislature,  and  when  and 
if  such  contributions  are  raised  or  lowered,  there  are 
numerous  complex  factors,  of  which  seasonality  con- 
stitutes only  one  narrow  element,  that  enter  into  a 
final  decision.  Appellee  has  not  shown  that  it  has 
paid  one  extra  cent  in  contributions  between  the  time 
of  this  suit  and  the  present,  resulting  from  the  pro- 
mulgation of  seasonality  regulation  No.  10. 

As  indicated  in  the  above  quote  from  page  18  of 
appellee's  brief,  the  argument  is  presented  for  the 
first  time  that  the  enforcement  of  regulation  No.  10 
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causes  monies  appellee  paid  into  the  fund  ''not  be 
credited  to  plaintiff  for  the  purpose  for  which  it  (the 
monies)  was  paid  in."  This  argument  is  not  in  ac- 
cord with  reality  or  the  proof  submitted  by  Fidalgo 
Packing  Company  in  the  course  of  the  trial.  Regula- 
tion No.  10  most  certainly  does  not  cause  monies  to 
be  credited  for  purposes  other  than  those  for  which 
it  was  paid  in.  The  enforcement  of  the  regulation, 
in  reality,  causes  monies  to  be  retained  in  the  fund 
that  would  otherwise  be  paid  out. 

As  to  the  intervenor's  status,  appellee  is  forced  to 
admit  that  due  to  the  fact  that  she  is  a  nonseasonal 
employee  ''she  will  no  longer  be  injured  by  the  fact 
that  the  seasonal  regulation  as  applied  to  her,  is 
unrealistic."  (Quoted  on  p.  23  of  appellant's  brief.) 

These  arguments  clearly  exemplify  the  paradoxical 
position  appellee  has  taken  throughout  the  litigation 
in  its  attempt  to  portray  itself  as  a  representative 
of  the  employees.  There  is  simply  no  causal  rela- 
tionship between  the  employer,  the  employee,  the 
enforcement  of  the  regulation,  the  depleted  fund,  and 
the  irreparable  damages  the  appellee  and  intervenor 
are  allegedly  suffering  thereby. 

Does  the  fact  that  only  certain  salmon  industry  employers  were 
seasonably  classified  during-  the  four-month  period  between 
the  effective  date  of  Section  7  of  Chapter  99  Session  Laws  of 
Alaska  1953  and  the  date  suit  was  filed  (July  30,  1953)  con- 
stitute hostile  and  illegal  discrimination  against  said  em- 
ployers? 

Appellee's  argument,  in  a  few  words,  is  simply 
this:  Construction  industry  employers  were  not  sea- 
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sonally  classified;  certain  salmon  industry  employers 
were  so  classified;  therefore,  the  regulation  setting 
the  season  periods  for  salmon  packers  is  void. 

The  Commission,  or  Mr.  McLaughlin  representing 
it,  may  very  well  have  intended  to  consider  the  status 
of  other  industries,  including  the  construction  indus- 
try, with  a  view  of  seasonally  classifying  several  of 
them.  But  no  such  opportunity  was  given,  for  suit 
was  filed  before  the  Commission's  staff  had  completed 
the  job  of  even  classifying  salmon  industry  em- 
ployees. Furthermore,  regulation  No.  10  has  no  rela- 
tion whatever  to  this  issue.  If  the  salmon  industry 
feels  that  construction  industry  employers  should  also 
be  seasonally  classified,  the  proper  remedy  would 
appear  to  be  that  it  apply  for  a  writ  of  mandamus 
ordering  the  Commission  to  so  classify  them.  The 
improper  approach  would  seem  to  be  what  the  salmon 
industry  has  pursued  herein  by  filing  suit  to  enjoin 
a  pro-trust  fund  regulation. 


III. 

EXHAUSTION  OF  REMEDIES. 

Is  an  appeal  to  the  Commission  a  condition  precedent  to  judicial 
review? 

Appellee  appealed  directly  to  the  District  Court 
and  thereby  failed  to  utilize  two  separate  administra- 
tive channels: 

(1)     An  appeal  from  the  determination  of  sea- 
sonality; and 
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(2)  an  appeal  from  the  promulgation  of  the 
regulation  which  set  the  seasonal  periods. 

Appellee  gives  three  reasons  why  it  did  not  pursue 
such  an  administrative  appeal: 

(1)  The  regulation  is  void  and  made  by  one 
wholly  without  authority.  (P.  14  of  appellee's 
brief.) 

(2)  The  law  makes  no  provision  for  an  ap- 
peal from  the  determination  of  an  executive  di- 
rector. Only  an  appeal  from  a  determination 
by  the  ''Commission"  is  provided  for.  (P.  15 
of  appellee's  brief.) 

(3)  Even  if  a  ''Commission"  regulation  were 
involved,  the  law  does  not  require  a  prior  ad- 
ministrative appeal  "except  at  the  option  of 
the  employer  or  of  a  person  interested."  (P.  16- 
17  of  appellee's  brief.) 

Reason  No.  1  begs  the  argument  for  the  validity 
of  the  regulation  is  in  issue  before  this  Court.  Even 
if  the  regulation  were  invalid,  respected  authorities 
hold  that  such  invalidity  is  no  excuse  for  failing  to 
lodge  an  administrative  appeal.  (See  authorities  on 
pages  26  and  27  of  appellant's  original  brief.) 

Reason  No.  2  presupposes  that  the  executive  direc- 
tor was  not  delegated  authority  to  act  in  the  name 
of  the  Commission  and  even  if  he  did  act  in  its  name, 
he  exercised  an  improper  or  illegal  delegation  of 
authority.  Section  51-5-1  (f)  A.C.L.A.  1949  states 
that  the  Commission  can  be  ".  .  .  any  person  to  whom 
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this  Commission  may  delegate  its  powers  and  duties 
.  .  ."  The  evidence  shows  such  a  delegation  was 
made.  (R.  161,  162.)  The  regulation  was  promul- 
gated by  the  executive  director  pursuant  thereto. 

Reason  No.  3  is  supported  by  appellee's  interpreta- 
tion of  Section  7  contrary  to  the  plain  wording  of 
the  statute.  When  Section  7(c)(2)  states  that  the 
aggrieved  employer  or  other  interested  party  ''may 
appeal,"  it  means  that  an  administrative  appeal  may 
be  lodged,  but  if  such  an  appeal  is  not  perfected,  the 
aggrieved  party  is  foreclosed  from  the  right  of  ju- 
dicial review. 

On  the  face  of  the  placard,  which  placard  consti- 
tuted the  notice  of  determination  herein,  is  the  state- 
ment that  unless  an  appeal  is  taken  to  the  Commis- 
sion within  fifteen  days,  the  seasonal  determination 
shall  become  final.  (Defendant's  Exhibit  ''B" — R. 
32.) 

If  the  law  permitted  an  appeal  from  an  adminis- 
trative ruling  only  at  the  discretion  or  option  of  the 
employer  or  other  persons  aggrieved,  then  the  very 
purpose  of  a  preliminary  administrative  hearing 
would  be  frustrated,  for  no  person  would  pursue  an 
expensive  and  time-consuming  administrative  appeal 
if  he  were  allowed  to  go  directly  into  the  District 
Court  for  a  final  determination.  Appellee's  interpre- 
tation does  violence  to  the  underlying  purpose  behind 
the  concept  of  having  administrative  bodies  assist 
the  Courts  by  setting  forth  their  opinions,  as  ex- 
pertees,  before  the  District  Court  must  undertake 
to  become  specialists  in  the  particular  field  involved. 
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IV. 

VALIDITY  OF  THE  REGULATION. 

Did  the  Commission  have  authority  to  deleg'ate  regulation-mak- 
ing power? 

This  point  is  covered  on  pages  28  through  30  of 
appellant's  brief.  In  summation,  it  can  be  stated 
that  Section  51-5-1  (f)  authorizes  the  Commission  to 
delegate  its  power  and  duties,  and  since  such  a  dele- 
gation was  made  by  the  Commission  to  its  executive 
director,  the  regulation  promulgated  thereby  is  valid. 

The  trial  Court  stated  that  the  determination  of 
seasonality  is  one  of  the  most  important  functions 
of  the  Commission,  and  it  is  therefore  inconceivable 
that  it  could  delegate  such  power  to  its  executive 
director. 

Because  of  the  Territory's  vast  geographical  area 
and  the  fact  that  the  executive  director,  with  a  full- 
time  staff,  is  in  a  manifestly  better  position  to  at 
least  make  the  initial  determination  of  seasonality, 
it  would  seem  that  the  legislature  intended  to  encour- 
age commissions  to  delegate  authority  to  their  execu- 
tive heads  to  make  initial  determinations.  Such 
authority  of  the  particular  executive  director  herein 
to  make  initial  determinations  is  clear  from  the  1938 
delegation  of  authority  (R.  161,  162)  authorized  by 
Section  51-5-1  (f),  which  retains  for  the  Commission 
the  power  at  their  next  meeting  to  ''either  approve  or 
disapprove  such  rules  and  regulations."  Under  the 
circumstances  of  this  case,  if  the  executive  director 
had  not  issued  regulation  No.  10  on  June  29,  1953, 
but  instead  had  waited  for  the  first  meeting  of  the 
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Commission,  which  was  held  on  August  6,  1953,  he 
would  have  been  derelict  in  his  duty.  June  30th  was 
the  deadline  date  in  which  to  issue  the  seasonality 
regulation,  and  failure  to  do  so  would  have  resulted 
in  a  half -million  dollar  loss  to  the  fund. 

Does  the  regulation  conform  with  the  statute? 

Appellee  contends  that  even  if  the  executive  direc- 
tor had  power  to  issue  regulation  No.  10  under  the  old 
law,  he  did  not  comply  with  Section  51-5-2(c)  (1), 
which  provides  for  investigations  and  hearing  before 
a  determination  is  made.  (P.  12  of  appellee's  brief.) 
This  section  is  inapplicable,  since  the  appellant  issued 
the  regulation  under  authority  of  Chapter  99  S.L.A. 
1953,  which  statute  repealed,  among  others,  Section 
51-5-2  (c)(1). 

Appellee  further  contends  that  if  the  executive 
director  acted  under  Chapter  99  S.L.A.  1953,  then  the 
regulation  did  not  comply  with  the  law,  since  it 
places  seasonality  on  an  industry  basis  rather  than 
on  an  individual  employer  basis  and  that  no  author- 
ity could  be  delegated  by  a  commission  not  yet  in 
existence.    (P.  12  of  appellee's  brief.) 

This  contention  is  answered  on  pages  42  through 
44  of  appellant's  brief.  An  examination  of  the  regu- 
lation discloses  that  its  sole  purpose  is  to  prescribe 
a  seasonal  period  for  previously  determined  individ- 
ual employers.    The  regulation  states,  in  part: 

''The  Commission  accordingly  prescribed: 
I.     Seasonal  periods  .  .  .  for  certain  emj)loy- 
ers  .  .  . 
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III.    Reporting  by  seasonal  employers: 
Employers  having  been  determined  by  the  Com- 
mission to  be  seasonal  employers  and  so  notified 
shall  report  ..." 

The  contention  by  the  appellee  that  the  executive 
director  could  not  have  been  delegated  any  authority 
until  the  new  board  was  to  meet,  several  months  after 
the  date  of  the  promulgation  of  regulation  No.  10, 
presupposes  that  the  old  commission  would  be  de- 
funct prior  to  the  new  commission  taking  office.  Ap- 
pellee completely  disregards  the  doctrine  of  simul- 
taneous repeal  and  re-enactment.  As  we  have  shown 
on  pages  31  through  34  of  our  brief,  because  of  the 
virtually  identical  wording  of  the  repealing  and  the 
repealed  Acts,  said  doctrine  applies.  Therefore,  until 
the  new  board  convened,  the  old  board  could  validly 
function  and  its  actions  have  the  force  and  effect  of 
law. 


V. 

JUDICIAL  NOTICE. 

Did  the  District  Court  err  by  ruling,  in  effect,  that  every  em- 
ployer in  the  Alaskan  construction  industry  is  seasonal  in 
fact? 

On  page  33  of  appellee's  brief,  this  statement  is 
made: 

"It  is  certainly  a  matter  of  common  and  general 
knowledge  everywhere  that  you  cannot  construct 
bridges,  excavate  ground,  pour  concrete  and  erect 
buildings  in  Western  and  Interior  Alaska  during 
the  winter  months. ' ' 
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But  does  appellee  mention  that  construction  work, 
among  other  things,  also  consists  of  inside  plumbing, 
electrical  wiring,  heating,  etc.,  inside  newly-con- 
structed buildings  ?  Thousands  of  men  are  doing  that 
type  of  work  during  the  colder  months.  Typical  of 
this  type  winter  construction  is  the  Eklutna  project 
near  Anchorage.  The  appellant  chose  to  ignore  this 
phase  of  year-round  construction. 

The  Court,  by  judicially  noticing  that  the  Alaskan 
construction  industry  is  seasonal  (save  Ketchikan 
and  vicinity),  in  effect  regards  these  construction 
employers,  who  employ  electricians,  etc.,  during  the 
winter  months,  as  being  seasonal  employers  as  a 
matter  of  law,  when,  as  a  matter  of  fact,  they  are 
full-time  employers.  The  lower  Court's  ruling  on 
this  point  is  erroneous. 

Good  authority  exists  for  the  proposition  that  (a) 
judicial  notice  shall  not  be  taken  unless  the  litigant 
against  whom  the  judicially  noticed  matter  is  to  be 
used  is  given  notice  and  opportunity  to  be  heard  as 
to  the  propriety  of  taking  judicial  notice  and  the  exact 
content  of  the  matter  to  be  noticed,  and  (b)  the 
judge  is  bound  to  decline  to  take  such  notice  if  the 
matter  is  not  clearly  indisputable.  (See  Morgan, 
Judicial  Notice,  (1944),  57  Harvard  Law  Review  269; 
Morgan,  Evidence  (1946),  Practice  of  Law  Institute, 
P.  2;  Rules  801-806,  Model  Code  of  Evidence.)  The 
Court  gave  no  notice  or  opportunity  to  the  appellant 
to  be  heard  relative  to  the  propriety  of  its  taking 
judicial  notice  that  Alaska's  construction  industry 
is  seasonal.     Furthermore,  as  stated  above,  the  mat- 
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1 


ter  of  which  it  took  judicial  notice  is  clearly  dis- 
putable. 


I 


CONCLUSION. 

For  the  reasons  shown  in  appellant's  opening  brief 
and  in  the  reply  brief,  it  is  respectfully  submitted: 

1.  That  appellee  and  intervenor  have  no  legal 
right  to  appear  in  behalf  of  all  canned  salmon 
employees  in  Alaska. 

2.  That  the  decree  of  the  District  Court 
should  be  reversed  to  the  extent  that  it  holds 
that  regulation  No.  10  is  void  or  that  appellee 
and  intervenor  were  irreparably  damaged,  re- 
gardless of  its  validity. 

3.  That,  as  a  matter  of  law,  the  appellee  and 
intervenor  have  not  shown  that  they  have  been   '| 
irreparably  damaged. 

4.  That  the  case  should  be  remanded  to  the 
District  Court  for  entry  of  a  decree  declaring 
regulation   No.    10   to   be   valid,   dissolving   the 
permanent  injunction,  and  dismissing  appellee's  | 
complaints. 

Respectfully  submitted, 

J.  Gerald  Williams, 

Attorney  General  of  Alaska, 

Edward  A.  Merdes, 

Assistant  Attorney  General, 

Attorneys  for  Appellant. 
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No.  14,505 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


A.   B.    Phillips,    Executive   Director, 

Employment    Security    Commission 

of  Alaska, 

Appellant, 

vs. 


FiDALGo  Island  Packing  Co., 
Clara  Wilson, 


Appellee, 
Intervenor. 


Appeal  from  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Healy,  James  Alger  Fee, 
and  Richard  H.  Chambers,  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit, 
who  constituted  the  Court  in  the  original  hearing: 

The  appellant  above-named  presents  this,  a  petition 
for  rehearing  in  the  above-entitled  cause  and  in  sup- 
port thereof  respectfully  submits  the  following: 


The  Court's  per  curiam  opinion,  in  the  opening 
sentence  thereof,  states  that,  "this  is  an  extremely- 
confusing  case." 

Counsel  for  the  appellant  lived  with  this  case  for 
over  two  years  and  can,  therefore,  sympathize  with 
the  Court's  bewilderment  in  attempting  to  decide 
whether  the  District  Court  erred  in  nullifying  the 
administrative  regulation  involved  herein.  Appar- 
ently, due  to  the  confusing  state  of  the  record,  this 
Court  reasoned  that  the  most  equitable  course  to  fol- 
low would  be  to  affirm  the  District  Judge's  decision 
on  the  theory  that  a  presumption  of  lawful  exercise 
of  authority  surromids  the  acts  of  the  courts  of  gen- 
eral jurisdiction  "which  is  not  enjoyed  by  adminis- 
trative agencies."  A  careful  reading  of  the  opinion 
seems  to  indicate  that  this  presiunption  tipped  the 
scale  in  favor  of  the  District  Court's  decision  as 
against  the  contentions  of  the  administrative  agency. 

The  appellant  feels  that,  in  all  fairness,  the  Court 
should  exercise  its  discretion  and  grant  a  rehearing 
in  order  that  he  may  have  an  opportimity  to  clarify 
some  of  the  confusion  which  exists  in  the  Court's 
mind.  During  oral  argument,  only  one  or  two  short 
questions  from  the  bench  were  directed  to  counsel  for 
the  appellant  which  were  answered  to  the  apparent 
satisfaction  of  the  Court.  From  all  external  indica- 
tions the  Court  at  no  time  evidenced  confusion  over 
the  case.  It  appears  that  only  subsequent  to  oral  argu- 
ment and  after  the  Court  retired  did  the  case  become 
confusing.  Under  these  circiunstances,  because  of  the 
vital  importance  of  this  case  to  the  people  of  the  Ter- 


ritory  of  Alaska  as  a  whole  and  the  possibility  that 
serious  mistakes  of  law  and  fact  made  by  the  District 
Court  will  be  affinned  due  to  a  confused  record,  the 
appellant  very  earnestly  appeals  to  the  Court's  sense 
of  fairness  and  sincerely  requests  an  opportunity  for 
a  rehearing  in  order  to  re-present  the  case  in  as  sim- 
ple and  forthright  a  manner  as  i)ossible. 

It  is  hoped  that  if  a  rehearing  is  granted,  the 
ultimate  decision  will  be  rendered  only  after  a  thor- 
ough and  complete  imderstanding  of  all  facets  of  the 
case  and  will,  therefore,  afford  substantial  justice  to 
all  concerned.  It  is  most  deeply  felt  that  if  the  Court 
insists  on  adhering  to  its  initial  decision,  in  the  face 
of  its  frank  admission  that  the  case  is  confusing, 
without  affording  the  appellant  the  opportunity  to 
clarify  this  confusion,  bad  law  and  a  miscarriage  of 
justice  will  surely  result. 

Set  forth  below  are  the  specific  groimds  for  this 
petition  which  the  appellant  feels  supports  its  con- 
tention that,  owing  to  a  confused  record  and  an  inad- 
vertent failure  of  the  Court  to  consider  matters 
referred  to  in  appellant's  brief  and  alluded  to  in 
oral  argument,  the  Court  has  based  its  decision  upon 
a  wrong  principle  of  law  and  therefore,  seiious  doubt 
exists  as  to  its  correctness. 


I. 

THE  ALASKA  EMPLOYMENT  SECURITY  COMMISSION  WAS  IN 
EXISTENCE  AT  THE  TIME  REGULATION  NO.  10  WAS  PRO- 
MULGATED. 

In  stating  in  its  opinion:  (1)  that  the  Employment 
Security  Commission  was  no  longer  in  existence  at 
the  date  of  the  issuance  of  the  regulation,  and  (2) 
that  the  facts  found  by  the  Trial  Court  establish  that 
it  is  impossible  to  show  that  the  administrative  agency 
had  jurisdiction  over  the  subject  matter  or  persons 
this  Court  failed  to  consider : 

The  doctrine  of  simultaneous  repeal  and  re- 
enactment  set  forth  under  Point  1,  Issue  II  of 
Appellant's  Brief,  and 

The  rule  that  findings  of  a  Trial  Court  are  not 
conclusive  hut  must  have  some  evidentiary  sup- 
port in  the  record. 

The  Doctrine  of  Simultaneous  Repeal  and  Re-Enactment. 

The  Doctrine  of  Shnultaneous  Rej^eal  and  Re-En- 
actment simply  stated,  is  that  where  a  statute  is 
repealed  and  all  or  some  of  its  provisions  are  at  the 
same  time  re-enacted,  the  re-enactment  is  considered 
an  affirmance  of  the  old  law  and  the  provisions  of 
the  repealed  act  continue  in  force  without  interrup- 
tion.^ Bear  Lake  v.  Garland  et  al.,  164  U.S.  1,  11-12; 


lAn  additional  consideration  is  the  fact  that  the  Territory  has 
a  general  savings  statute  which  reads  as  follows : 

"19-1-1.  Effect  of  repeals  or  amendments.  The  repeal  or 
amendment  of  any  statute  shall  not  affect  any  offense  com- 
mitted or  any  act  done  or  right  accruing  or  accrued  or  any 
action  or  proceeding  had  or  commenced  prior  to  such  repeal 
or  amendment ;  nor  shall  any  penalty,  forfeiture  or  liability 
incurred  under  such  statute  be  released  or  extinguished,  but 


50  Am.  Jill'.,  Statutes,  Section  533;  82  C.J.S.  Statutes, 
Section  295;  Commissioner  of  Internal  Revenue  v. 
Emery,  62  Fed.  (2d)  591,  592;  Goiihlin  v.  U.S.,  261 
Fed.  5,  10-11,  (CCA  9th) ;  Sutherlayid,  on  Statutory 
Construction,  2nd  Edition,  Section  238. 

This  Court  in  the  Goiihlin  case,  supra,  at  page  11, 
quotes  with  approval  Professor  Sutherland's  state- 
ment of  the  rule : 

''Where  there  is  an  express  repeal  of  an  exist- 
ing statute,  and  a  re-enactment  of  it  at  the  same 
time  *  *  *  the  re-enactment  neutralizes  the  repeal 
so  far  as  the  old  law  is  continued  in  force.  It  op- 
erates without  interruption  where  the  re-enact- 
ment takes  effect  at  the  same  time.  *  *  *  Offices 
are  not  lost,  corporate  existence  is  not  ended, 
inchoate  statutory  rights  are  not  defeated,  a  stat- 
utory power  is  not  taken  away,  *  *  *  by  such 
repeal  and  re-enactment  of  the  law  on  which  they 
respectively  depend."    (Italics  supplied.) 

The  Supreme  Court  in  Camhell  v.  California,  200 
U.S.  87,  92  (also  cited  in  the  Gouhlin  case)  stated  the 
same  rule  in  this  manner: 

"*  *  *  the  better  and  prevailing  rule  is  that  so 
much  of  the  original  as  is  repeated  in  the  later 
statute  without  substantial  change  is  affirmed 
and    continued    in    force    without    interru])tion, 


*  *  * ?> 


the  same  may  be  enforced,  continued,  sustained,  prosecuted 
and  punished  under  the  repealing  or  amendatory  statute  save 
as  limited  by  the  ex  post  facto  and  other  provisions  of  the 
Constitution,  in  which  event  the  same  may  be  enforced,  con- 
tinued, sustained,  prosecuted  and  i)unished  undei-  tlie  former 
law  as  if  such  repeal  or  amendment  had  not  been  made. 


Applying  the  above  stated  rule  to  the  case  at  hand, 
the  conclusion  is  inescapable  that  since  both  the  stat- 
ute which  abolished  the  old  Commission  (Chapter  82, 
SLA  1953)  and  the  statute  which  created  the  new  one 
(Chapter  83,  SLA  1953),  are  virtually  identical  in 
language  and  form  and  both  were  enacted  within  min- 
utes of  one  another,^  the  simultaneous  rule  becomes 
operative  and  it  must  be  held  that  there  existed  a 
continuity  of  Commissions.  As  Professor  Sutherland 
states  when  applying  the  rule : 

"Offices  are  not  lost,  corporate  existence  is  not 
ended,  *  *  *  statutory  power  is  not  taken  away, 


*  *  *  yy 


Therefore,  it  appears  that  the  Trial  Court's  Find- 
ing No.  10  to  the  effect  that  no  commission  was  in 
existence  at  the  time  of  the  promulgation  of  the  Reg- 
ulation No.  10  is  clearly  erroneous  and  not  supported 
by  the  evidence. 

In  view  of  this,  the  1938  delegation  of  authority  by 
the  Commission  (R.  161  &  162)  to  its  Executive  Direc- 
tor, to  promulgate  rules  and  regulations^  constitutes 
prima  facie  authority  for  the  issuance  of  Regulation 
No.  10  on  June  29,  1953.  It  necessarily  follows  that 
the  Trial  Court's  Finding  No.  11  to  the  effect  that 
Mr.  McLaughlin  had  no  power  or  authority  to  issue 
said  Regulation  on  June  29,  1953  is  also  clearly  erro- 
neous and  not  supported  by  the  evidence. 


2These  statutes  should  be  compared.  Both  are  set  out  in  Ap- 
pendices "E"  and  "F",  Appellant's  Opening  Brief. 

3This  delegation  is  expressly  authorized  by  Section  51-5-1  (f) 
ACLA  1949.  This  statute  is  set  forth  in  Appendix  "B",  Appel- 
lant's Opening  Brief. 


Based  on  the  premise  that  on  Jnno  29,  1953  there 
was  a  Commission  in  existence  and  that  McTjaughlin 
exercised  a  lawful  delegation  of  authority  in  promul- 
gating Regulation  No.  10,  it  is  inescapable  that  the 
Appellee  and  Intervenor  have  no  standing  in  Court, 
let  alone  the  right  to  a  permanent  injunction,  because: 

Neither  one  has  exhausted  the  administrative 
remedy  provided,  in  Chapter  99,  SLA  195:]  and 

The  record,  contains  not  one  scintilla  of  evi- 
dence in  support  of  the  Trial  Court's  finding  that 
the  Appellee  and  Intervenor  were  irreparably  in- 
jured by  the  enforcement  of  the  regulation. 

Exhaustion  of  Remedies. 

If  the  Court  applies  the  rule  of  simultaneous  repeal 
and  re-enactment,  there  is  then  at  least  a  presumption 
of  validity  clothing  the  director's  issuance  of  the  dis- 
puted regulation.  Since  the  Appellee  and  Intervenor 
did  not  exhaust  their  administrative  remedies  set 
forth  in  Chapter  99,  SLA  1953,  they  should  both  be 
denied  recourse  to  the  courts  as  expressly  stated  in 
Section  51-5-7  (h)  and  (i)  ACLA  1949.^    (See  Issue 


4Sec.  51-5-7 (h)  and  (i)  ACLA  1949  reads  as  follows: 

"Any  decision  of  the  Commission  in  the  absence  of  an  appeal 
therefrom  as  herein  provided  shall  become  final  30  days  after 
the  date  of  notification  or  mailing  thereof,  and  judicial  re- 
view thereof  shall  be  permitted  only  after  any  party  claiming 
to  be  aggrieved  thereby  has  exhausted  his  administrative  rem- 
edies as  provided  by  this  Act.  *  *  *" 

"Within  thirty  days  after  the  decision  of  the  Commission  has 
become  final,  any  party  aggrieved  thereby  may  secure  judicial 
review  thereof  by  commencing  an  action  in  the  United  States 
District  Court  against  the  Commission  for  the  review  of  such 
decision,  in  which  action  any  other  party  to  the  proceeding 
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II  of  Appellant's  Opening  Brief.  Cf.  Phelps  Dodge 
Corporation  v.  Labor  Board,  313  U.S.  177,  196-197; 
Unemployment  Compensation  Commission  of  Alaska 
V.  Aragon,  329  U.S.  143,  153-155.)  Further  stress  is 
laid  upon  the  rule,  developed  under  Issue  II,  page  26, 
of  Appellant's  Opening  Brief,  that  regardless  of  an 
allegation  that  the  agency  has  no  jurisdiction  or  has 
acted  without  authority,  a  person  attacking  an  admin- 
istrative order  must  nevertheless  first  exhaust  all  ad- 
ministrative remedies.  Myers  v.  Bethlehem  Shiphuild- 
ing  Co.,  303  U.S.  41,  50,  51 ;  42  Am.  Jur.,  PuUic  Ad- 
ministrative Laiv,  Section  200,  P.  201. 

Evidence  in  Support  of  Trial  Court's  Findings. 

It  is  basic  that  if  the  record  is  completely  devoid  of 
evidence  to  support  the  findings  of  fact,  the  findings 
are  ''clearly  erroneous"  and  judgment  cannot  be  up- 
held on  appeal.  Rule  52  (a)  F.R.C.P.;  U.S.  v.  Gyp- 
sum Co.,  333  U.S.  364,  395;  U.S.  v.  Oregon  State 
Medical  Society,  343  U.S.  326,  329;  Alaska  Freight 
Lines  v.  Harry,  220  Fed.  (2d)  272,  275;  Jones  Nat. 
Bank  v.  Yates,  240  U.S.  541,  553 ;  3  Am.  Jur.,  Appeal 
and  Error,  Section  1656  (i). 

The  following  specific  findings  of  fact  made  by 
the  Trial  Court  which  findings  this  Court  accepted 
and  based  its  decision  of  affirmance  upon,  have  no 
evidence  to  support  them  in  the  record : 


before  the  Commission  shall  be  made  a  defendant.  *  *  *  In 
any  judicial  proceeding  under  this  Section,  the  findings  of 
the  Commission  as  to  the  facts,  if  supported  by  evidence  and 
in  the  absence  of  fraud,  shall  be  conclusive,  and  the  jurisdic- 
tion of  said  Court  shall  be  confined  to  questions  of  law.  *  *  *  " 


1.  Finding  No.  10: 
''That  at  the  time  purported  amended  Regulation 
No.  10  was  attempted  to  be  promulgated  and  de- 
clared to  be  in  force,  the  former  Employment 
Security  Commission  had  been  abolished  and  the 
new  Commission  had  not  yet  come  into  existence 
and  had  not  met  at  the  time  this  action  was  insti- 
tuted, and  they  did  not  meet  until  August  6,  1953, 
and  there  was  no  Commission  in  existence  to 
which  an  appeal  could  have  been  taken  from  pur- 
ported amended  Regulation  No.  10." 

In  the  Trial  Court's  opinion  (R.  42,  48),  it  em- 
phatically rejected  the  Appellant's  contention  that 
there  was  no  Commission  in  existence  at  the  time 
Regulation  No.  10  was  issued : 

"On  the  other  hand,  the  plaintiff  and  intervenor 
contend  that  the  authority  delegated  to  the  de- 
fendant expired  with  the  abolition  of  the  Com- 
mission by  Chapter  82,  that  there  was  no  Com- 
mission to  appeal  to  until  August  6th,  when  it  met 
for  the  first  time. 


*  *  *  ?' 


After  disposing  of  a  preliminary  argument  sub- 
mitted by  the  Appellant,  the  Court  had  this  to  say 
about  the  existence  of  the  Commission: 

a*  *  *  rpj^g  remaining  contentions  are  in  my  opin- 
ion mitenable  for,  apparently,  the  new  members 
of  the  Commission  had  qualified,  and  in  any 
event  an  appeal  may  be  prosecuted  although  the 
appellate  tribunal  is  not  in  session."  (Emphasis 
added.) 

Though  the  generally  accepted  rule  is  that  the 
Court's  findings  prevail  over  its  opinion  the  Supreme 
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Court  has  ruled  that  the  Appellate  Court  may  look  to 
the  opinion  as  an  extrinsic  aid  in  resolving  ambigui- 
ties. In  American  Propeller  Co.  v.  U.S.,  300  U.S.,  475, 
479-480,  the  Court  enunciated  this  rule : 

''While  it  is  true  that  this  Court  is  not  at  liberty 
to  refer  to  the  opinion  for  the  purpose  of  eking 
out,  controlling  or  modifying  the  scope  of  the 
findings,  the  rule  is  not  absolute  and  does  not  pre- 
clude reference  to  the  opinion  for  all  purposes 
whatsoever.  It  is  well  established  that  in  case 
of  ambiguity,  extrinsic  aid  may  be  sought  in 
order  to  settle  the  meaning  of  a  statute  or  a  con- 
tract. We  see  no  reason  why  the  principle  of  that 
rule  does  not  permit  reference  to  the  opinion  of 
the  Court  in  order  to  clarify  the  meaning  of  a 
finding  otherwise  in  doubt." 

The  application  of  this  rule  may  well  clarify  the 
confusion  in  this  case.  Counsel  for  Appellee  person- 
ally prepared  the  findings  after  the  Court  issued  its 
written  opinion.  The  custom  in  Alaska  is  that  counsel 
prepares  the  findings  which  are  based  upon  the  opin- 
ion and  the  Court  signs  the  same  in  a  very  perfunc- 
tory manner.  However,  the  Court  personally  writes 
its  own  opinions.  The  conclusion  in  the  Trial  Court's 
opinion  that  there  was  a  Commission  in  existence  is 
based  upon  the  undisputed  fact  in  the  record  that  the 
new  Commission  had  qualified.  (Defendant's  Exhibit 
''C",  R.  163.)  The  Trial  Court  frankly  admitted  the 
existence  of  a  Commission  at  the  time  Regulation 
10  was  promulgated  but  declared  the  regulation  void 
on  the  theory  that  McLaughlin  acted  pursuant  to  a 
delegated  power  which  was  non-delegable  in  nature 
and  hence  could  only  be  exercised  by  the  Commission. 
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(R.  49  and  50.)  But  Appellant  has  shown  that  the 
power  to  subscribe  seasonal  periods  for  previously 
classified  employers  is  a  delegable  power  and  as  a 
matter  of  fact  it  would  be  virtually  impossible  for  the 
agency  to  operate  were  it  not  delegable  and  the  Com- 
mission had  to  exercise  it  itself.  (See  Issue  II,  pp. 
28-35  of  Appellant's  Opening  Brief.) 
2.     Finding  No.  11  states : 

''That  former  Acting  Director  McLaughlin  had 
no  power  or  authority  on  June  29,  1953,  to  pro- 
mulgate any  regulation  affecting  seasonal  em- 
ployment in  the  Territory,  or  any  other  regula- 
tion of  the  Commission,  and  such  authority  as 
might  have  been  delegated  to  him  at  one  time 
under  the  old  Commission  did  not  exist  on  Jime 
29,  1953,  and  could  not 'be  exercised  on  or  after 
that  date.  The  purported  amended  Regulation 
No.  10  is,  therefore,  void  and  no  appeal  to  the 
Commission  is  necessary  and  no  pursuit  of  any 
administrative  remedies  was  necessary  to  attack 
the  validity  of  pretended  amended  Regulation 
No.  10  and  no  appeal  to  any  administrative  body 
is  required  from  an  invalid  order  made  by  one 
without  authority." 

The  erroneous  conclusions  in  this  finding,  broken 
down  for  analysis,  are  as  f ollow^s : 

(a)  That  McLaughlin  had  no  authority  or  power 
on  June  29,  1953  to  promulgate  or  issue  any  type 
of  regulation, 

(b)  That  any  authority  delegated  to  McLauglilin 
by  the  old  Commission  expired  w^hen  the  repeal- 
ing statute,  Chapter  82,  SLA  1953,  was  enacted. 
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(c)  Based  on  (a)  and  (b)  above,  Regulation  No. 
10  was  void  and  no  appeal  therefrom  is  necessary. 

The  conclusions  in  Finding  No.  11  must,  by  neces- 
sity, be  erroneous  if  this  Court,  like  the  Trial  Court, 
applies  the  simultaneous  repeal  and  re-enactment  doc- 
trine and  thereby  recognizes  the  continual  existence  of 
the  Commission. 

3.     Finding  No.  6  states: 

"That  neither  the  former  Acting  Director  Mc- 
Laughlin nor  the  Emplojnnent  Security  Commis- 
sion of  Alaska  had,  prior  to  June  29,  1953,  or  at 
any  other  time,  made  any  classifications  of  sea- 
sonality in  employment  in  the  Territory,  except 
those  attempted  to  be  made  by  purported 
amended  Regulation  No.  10,  tuhich  attempted  to 
apply  seasonality  to  the  salmon  canning  industry 
as  an  industry.  No  other  industries  or  employers 
have  been  classified  as  seasonal."   (Italics  added.) 

The  italicized  provision  of  this  finding  is  mani- 
festly erroneous.  A  cursory  examination  of  the  regu- 
lation itself,  discloses  that  it  merely  prescribes  sea- 
sonal periods  ^^for  certain  employers  engaged  in  the 
canning  of  salmon  *  *  *."  It  does  not  prescribe  "sea- 
sonality" for  the  employer  since  the  determination  of 
seasonality,  a  previous  separate  and  distinct  act,  (not 
a  regulation)  was  accomplished  by  notification,  in 
writing,  to  certain  employers  of  their  seasonality 
status.  This  written  classification  was  subject  to  ap- 
peal to  the  full  commission.  (See  Defendant's  Exhibit 
"B".) 
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4.     Findings  12,  17  and  18: 

Insofar  as  these  findings  state  that  Appellee  and 
Intervener  have  been  or  are  threatened  with  irrepara- 
ble injury  to  themselves,  they  are  erroneous  for  the 
reason  that  nowhere  in  the  record  is  there  one  scin- 
tilla of  evidence  in  support  thereof. 


II. 

APPELLEE  AND  INTERVENOR  HAD  NO  LEGAL 
CAPACITY  TO  SUE. 

This  Court,  in  stating  that  ''any  persons  having 
a  legal  interest  and  suffered  injury  by  threatened  en- 
forcement would  be  entitled  to  have  judicial  restraint 
placed  upon  those  presuming  to  act  upon  it,"  ap- 
peared to  give  no  consideration  to  Points  3  and  6 
under  Issue  I  of  Appellant's  Opening  Brief.  These 
points  substantiated  by  the  record  and  competent 
authority  force  one  to  conclude  that  the  Ap])ellee  and 
Intervener,  since  neither  were  irreparably  injured  by 
the  enforcement  of  the  regulation  but  on  the  contrary 
were  benefited  thereby,  did  not  have  a  legal  interest 
upon  which  to  sue  and  in  no  event  were  they  entitled 
to  an  injunction  since  neither  suffered  irrei)arable 
injury.  Cf.  Sheldon  v.  Griffin,  174  Fed.  (2d)  382,  384 
(CCA  9th);  Jeffrey  v.  Blagg,  235  U.S.  571,  576; 
Hess  V.  MiilJaney,  213  Fed.  (2d)  635,  640;  Sheldon  v. 
Wade,  130  Fed.  Supp.  212  (Alaska). 
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III. 

THE  COURT'S  RULING  THAT  JURISDICTION  OVER  THE  SUB- 
JECT MATTER  AND  PERSONS  MUST  BE  PLEADED  AND 
PROVED  BY  THE  ADMINISTRATIVE  AGENCY,  IS  CON- 
TRARY TO  DECISIONS  BY  THE  UNITED  STATES  SUPREME 
COURT. 

In  ruling,  in  effect,  that  "Jurisdiction  of  the  sub- 
ject matter  and  persons  must  be  pleaded  and  proved 
by  the  Administrative  Agency  promulgating  the  reg- 
ulation," the  Court  failed  to  consider: 

(1)  the  presiunption  of  validity  attaching  to  all 
administrative  regulations  which  thereby  imposes  the 
burden  of  proof  on  the  persons  attacking  the  regula- 
tion and 

(2)  the  fact  that  in  this  case  the  Executive  Direc- 
tor representing  the  agency  is  a  party-defendant  and 
therefore,  has  no  occasion  to  plead  and  prove  juris- 
diction. 

Presumption  of  Validity. 

By    ruling   that   the   administrative    agency   must 
"plead  and  prove  jurisdiction  over  the  subject  matter 
and  persons  this  Court's  ruling  is  in  direct  conflict 
with  decisions  of  the  United  States  Supreme  Court 
and  other  Courts  of  Appeal.  The  United  States  Su- 
preme Court  in  Pacific  States  Box  and  Basket  Co.  v. 
White,  296  U.S.  176,  185,  80  L.ed.  138,  146,  laid  down 
the  following  rule  of  law  which  appears  to  be  directly 
contrary  to  that  rule  enunciated  by  the  Court  herein : 
"When  such  legislative  action  'is  called  in  ques- 
tion, if  any  state  of  facts  reasonably  can  be  con- 
ceived that  would  sustain  it,  there  is  a  presump- 
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tion  of  the  existence  of  that  state  of  facts,  *  *  *  It 
is  urged  that  this  rebuttahU-  presumption  of  the 
existence  of  a  state  of  facts  sufficient  to  justify 
the  exertion  of  the  police  power  attaches  only 
to  acts  of  legislature;  and  that  where  the  regula- 
tion is  the  act  of  an  administrative  body,  no  such 
presumption  exists,  so  that  the  burden  of  proving 
the  justifying  facts  is  upon  him  who  seeks  to 
sustain  the  validity  of  the  regulation.'  The  con- 
tention is  without  support  in  authority  or  reason, 
and  rests  upon  misconception.  Every  exertion  of 
the  police  power,  either  by  the  legislature  or 
by  an  administrative  body,  is  an  exercise  of  dele- 
gated power.  Where  it  is  by  a  statute,  the  legis- 
lature has  acted  under  power  delegated  to  it 
through  the  Constitution.  Where  the  regulation 
is  by  an  order  of  an  administrative  body,  that 
body  acts  under  a  delegation  from  the  legisla- 
ture. The  question  of  law  may,  of  course,  always 
be  raised  whether  the  legislature  had  power  to 
delegate  the  authority  exercised.  (Cases  cited.) 
But  where  the  regulation  is  within  the  scope  of 
authority  legally  delegated,  the  presumption  of 
the  existence  of  facts  justifying  its  specific  exer- 
cise attaches  alike  to  statutes,  to  municipal  ordi- 
nances, and  to  orders  of  administrative  bodies. 
(Cases  cited.)"  (Italics  supplied.)  Cf.  U.S. 
V.  Chemical  Foundation,  272  U.S.  1,  14,  15. 

The  magnitude  of  this  Court's  ruling  must  be  fully 
realized.  It  wipes  away  the  presmnption  of  validity 
attaching  to  all  regulations  passed  by  an  administra- 
tive agency.  In  State  Corporation  Commission  of  Kan- 
sas V.  Wall,  113  Fed.  (2d)  877,  880  (CCA  10th),  the 
Court  stated: 
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i'*  *  *  ^here  an  administrative  board  acts  within 
the  line  of  its  official  duties,  its  orders  are  pre- 
siuned  to  have  been  regularly,  properly,  and 
legally  made." 

Decisions  of  other  Courts  of  Appeals  which  hold 
contrary  to  this  Court's  ruling  are  Continental  Distill- 
ing Company  v.  Humphrey,  220  Fed.  (2d)  367,  371 
(C.A.D.C.)  ;  U.S.  V.  Ohermeier,  186  Fed.  (2d)  243,  247 
(C.A.  2nd);  U.S.  v.  Johnson,  87  Fed.  (2d)  155,  157 
(C.A.  10th).  See  42  Am.  Jur.  Public  Administrative 
Law,  Section  240;  Procter  and  Gamble  Co.  v.  Coe,  96 
Fed.  (2d)  518,  521  (C.A.D.C). 

A  final  point  not  considered  by  this  Court  is  the 
conclusive  effect  that  Section  51-5-7  (i)  ACLA  1949 
gives  to  findings  of  the  Commission.  See  Footnote  4 
(supra). 

The  Executive  Director  and  the  Administrative  Agency  Are 
Party-Defendants  Herein. 

In  stating  that  the  burden  is  on  the  administrative 
agency  to  "plead  and  prove  jurisdiction  over  the  sub- 
ject matter  and  persons",  the  Court  apparently  failed 
to  consider  the  fact  that  the  Executive  Director,  rep- 
resenting the  agency,  is  the  party-defendant  herein. 
As  such,  he  was  only  required  to  answer  the  complaint 
and  was  under  no  legal  duty  to  affirmatively  plead 
and  prove  jurisdiction.  See  73  C.J.S.,  Public  Admin- 
istrative Bodies  and  Procedure,  Section  104  (c)  and 
Section  267. 

An  examination  of  paragraphs  one  and  seven  of 
Appellee's  Amended  Complaint  (R.  3,  11-12)  clearly 
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discloses  that  the  Appellee  alleo-cd  the  necessary  juris- 
dictional facts  to  give  the  Commission  jurisdiction 
over  "the  subject  matter  and  persons"  herein.  Para- 
graph one  states  that  the  Appellee  is  "engaged  in  the 
fishing,  packing,  canning  and  shipment  of  canned 
salmon  at  Ketchikan,  Pillar  Bay  and  Cook  Inlet, 
Alaska,".  By  this  allegation  plaintiff  is  an  "employ- 
ing unit"  within  the  definition  of  Section  51-5-1  (g) 
ACL  A  1949,^  and  therefore,  the  Commission  has  ju- 
risdiction over  "the  subject  matter"  (seasonality)  and 
"persons"  (plaintiff  corporation  as  an  employing 
imit).  Furthermore,  paragraph  seven  of  the  Amended 
Complaint  alleges  that  the  Executive  Director  lacked 
authority  to  promulgate  the  sul)ject  regulation.  By 
making  this  allegation,  the  Appellee  took  upon  itself 
the  burden  of  proving  said  lack  of  authority  to  issue 
the  regulation.  It  is  extremely  difficult  to  understand 
how  this  Court  in  the  face  of  the  above  considerations, 
can  now  hold:  (1)  that  the  burden  is  on  the  adminis- 
trative agency,  as  a  party-defendant,  to  plead  and 
prove  jurisdiction  of  the  subject  matter  and  persons, 
and  (2)  that  such  jurisdiction  does  not  exist  since  it 
has  been  alleged  to  exist  by  the  plaintiff-appellee. 


^Section  51-5-1  (g)  states  in  part  as  follows: 

"  'Employing  Unit'  means  any  individual  or  type  of  organ- 
ization, including  any  *  *  *  corporation,  whether  domestic  or 
foreign,  *  *  *  which  has,  or  subsequent  to  January  1,  1937, 
had,  in  its  employ  one  or  more  individuals  performing  serv- 
ices for  it  within  this  Territory.  All  individuals  i)erforming 
services  within  this  Territory  for  any  employing  unit  which 
maintains  two  or  more  separate  establishments  within  this 
Territory  shall  be  deemed  to  be  employed  by  a  single  employ- 
ing unit  for  all  the  purposes  of  this  Act.  *  *  *" 
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TV. 

CRIPPLING  EFFECT  OF  DISTRICT  COURT'S  DECISION. 

The  Court  apparently  has  not  considered  the  fact 
that  the  District  Court's  decision  has  the  practical 
effect  of  virtually  crippling  the  Unemployment  Com- 
pensation Fund  of  the  Territory. 

Pursuant  to  stipulation  of  counsel,  the  Trial  Court 
signed  an  order  impoimding  $650,000.00  of  Unem- 
ployment Compensation  Funds  pending  the  outcome 
of  this  litigation.  (R.  72.)  The  major  portion  of  these 
monies  will  be  disbursed  in  the  event  an  ultimate 
appellate  decision  does  not  set  aside  what  we  consider 
to  be  an  erroneous  District  Court  ruling  that  the  reg- 
ulation is  void. 

The  vital  significance  affixed  to  the  outcome  of  this 
litigation  is  apparent  to  all  persons  who  are  interested 
in  preserving  the  solvency  of  Alaska's  Unemployment 
Compensation  Fund.  In  view  of  the  very  critical  con- 
dition of  this  Fund  it  is  sincerely  felt  that  the  Court 
should  grant  a  rehearing  and  then  render  its  decision 
in  an  atmosphere  devoid  of  confusion.  To  affirm  the 
Trial  Court's  decision  in  the  air  of  confusion  which 
surrounds  this  litigation,  most  surely  will  result  in  a 
miscarriage  of  justice. 
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V. 

SUBSEQUENT  LEGISLATIVE   ENACTMENTS  DID   NOT 
EFFECT  THIS  LITIGATION. 

The  last  sentence  of  the  Court's  opinion  which  is 
a  statement  to  the  effect  that  subsequent  legislative 
developments  have  left  in  this  Court's  mind  ''no  doubt 
of  the  validity  of  the  result,"  is  indeed  perplexing. 

The  Appellant  is  not  exactly  sure  what  subsequent 
legislative  events  the  Court  is  alluding  to  but  if  it 
means  that  legislation  pertaining  to  any  issue  in  this 
litigation  has  been  enacted  w^hich  would  su])y)ort  a  de- 
cision that  Regulation  No.  10  is  void,  the  Court  has 
been  misinformed.  There  have  been  only  two  legisla- 
tive enactments  pertinent  to  the  subject  matter  of 
this  case:  One  is  the  recent  Federal  Statute*'  which 
authorizes  the  Alaska  ESC,  notwithstanding  restric- 
tions in  Alaska's  Organic  Act,  to  borrow  money  from 
the  Federal  Government  to  replenish  the  Territory's 


^Public  Law  56  84th  Congress  approved  by  the  President  Juno 
1,  1955,  reads  as  follows: 

"That  the  Governor  of  Alaska  is  authorized  and  empowered, 
notwithstanding  any  provision  of  the  Organic  Act  of  Alaska, 
or  any  other  Act  of  Congress,  or  any  of  the  Territorial  laws, 
to  the  contrary,  to  obtain  from  the  Federal  Unemployment 
Fund,  established  pursuant  to  the  '  Emi)loyment  Security  Ad- 
ministrative Financing  Act  of  1954'  (Public  Law  567,  Eighty- 
third  Congress,  approved  August  5,  1954),  and  subject  to  the 
conditions  in  said  Act,  such  advances  as  the  Territory  of 
Alaska  may  qualify  for  and  as  may  be  necessary  to  obtain 
for  the  payment  of  unemployment  compensation  benefits  to 
claimants  entitled  thereto  under  the  Alaska  employment  secu- 
rity law:  Provided,  that  the  general  fund  of  the  Territory 
of  Alaska  from  which  advances  have  been  made  for  the  pay- 
ment of  unemployment  compensation  benefits  shall  be  reim- 
bursed from  advances  made  through  the  Governor  of  Alaska 
from  the  Federal  Unemployment  Fund." 
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depleted  Unemployment  Compensation  Fund.'  The 
other  was  the  enactment  by  the  Territorial  Legisla- 
ture of  Chapter  5,  Extraordinary  Session  Laws  of 
Alaska,  1955  which  statute  in  substance,  is  a  recom- 
pilation  with  minor  additions,  of  the  Territory's  pre- 
vious Employment  Security  statute.  Chapter  5  effec- 
tuated no  far-reaching  substantive  changes  in  Alaska's 
employment  security  law  and  in  no  conceivable  way  is 
its  enactment  relevant  to  the  issues  in  this  litigation. 


CONCLUSION. 

The  Court  is  most  respectfully  requested  to  grant  a 
rehearing  for  the  reasons  above  set  forth. 

Dated,  Juneau,  Alaska, 
October  5,  1955. 

J.  Gerald  Williams, 

Attorney  General  of  Alaska, 

By :  Edward  A.  Merdes, 

Assistant  Attorney  General, 

Attorneys  for  Appellant 
and  Petitioner. 


■^Shortly  after  the  enactment  of  the  Federal  Statute,  the  Terri- 
tory borrowed  approximately  $2,000,000.00  from  the  Federal  Gov- 
ernment to  replenish  its  depleted  fund. 
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Cektificate  of  Counsel 

I,  Edward  A.  Merdes,  attorney  for  Appellant,  do 
hereby  certify  that  the  foregoing-  petition  for  a  re- 
hearing of  this  cause  is  well  founded  and  is  presented 
in  good  faith  and  not  for  purpose  of  delay. 

Dated,  Juneau,  Alaska, 
October  5,  1955. 

Edward  A.  Merdes, 

Assistant  Attorney  General, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

GLADSTEIN,  ANDERSEN  &  LEONARD, 

240  Montgomery  Street, 
San  Francisco,  California, 

Attorneys  for  Petitioner  and  Appellant. 

LLOYD  H.  BURKE, 

United  States  Attorney, 

CHARLES  E.  COLLETT, 

Assistant  United  States  Attorney, 

Post  Office  Building, 
San  Francisco,  California, 

Attorneys  for  Respondent  and  Appellee. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  29013 

NAT  YANISH,  Petitioner, 

vs. 

BRUCE  G.  BARBER,  District  Director,  Immigra- 
tion and  Naturalization  Service, 

Respondent. 

ORDER  TO  SHOW  CAUSE 

The  petitioner  herein  having  heretofore  filed  his 
petition  that  the  respondent  Bruce  Barber  be  held 
in  contempt,  and  the  mandate  of  the  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  this  cause  (No. 
13,836  in  the  records  of  the  said  Court  of  Appeals) 
having  been  spread  upon  the  record  of  this  Court, 
and  pursuant  to  the  said  mandate,  and  good  cause 
appearing  therefor. 

It  Is  Hereby  Ordered  that  the  respondent  Bruce 
Barber  be  and  appear  before  this  Court  on  the  9th 
day  of  June,  1954,  then  and  there  to  show  cause  if 
any  he  have  why  this  Court  should  not: 

(1)  Hold  said  respondent  in  contempt  of  court 
for  violation  of  that  certain  permanent  injunction 
heretofore  granted  on  July  28,  1950,  in  the  within 
cause,  by  requiring  and  demanding  of  petitioner 
Nat  Yanish  a  bond  conditioned  in  terms  other  than 
those  under  which  petitioner  was  at  liberty  pursu- 
ant to  the  said  prior  permanent  injunction  of  this 
Court  and  by  imprisoning  the  petitioner  for  failure 
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to  comply  with  the  said  demands  and  requirements ; 

(2)  Hold  said  respondent  in  contempt  for  viola- 
tion of  the  said  permanent  injunction  by  threaten- 
ing to  imprison  and  by  imprisoning  the  petitioner 
Nat  Yanish; 

(3)  Impose  upon  said  respondent  such  a  fine  as 
will  reasonably  compensate  petitioner  for  his  dam- 
ages suffered  as  a  consequence  of  the  respondent's 
said  acts,  including  reasonable  costs  and  attorneys 
fees  incurred  by  petitioner  as  a  consequence  thereof. 

Done  in  Open  Court  this  26th  day  of  May,  1954. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge 

[Endorsed]:    Filed  May  26,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  matter  of  the  return  to  the  order  to  show 
cause  in  the  above  matter  having  come  on  for  hear- 
ing, and  evidence  having  been  introduced  and  argu- 
ment heard,  and  the  court  being  fully  advised  in  the 
premises  finds  that  respondent  was  on  March  9, 
1953,  in  technical  contempt  of  the  order  of  Judge 
Lemmon  dated  July  20,  1950,  enjoining  respondent 
from  imposing  conditions  in  a  delivery  bond,  when 
he  notified  petitioner  that  conditions  would  be  im- 
posed; that  respondent  was  acting  in  good  faith 
under  what   he   thought   was   the   applicable   pro- 
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visions  of  the   McCarran   Act    (Immigration   and 
Nationality  Act  of  1952,  Public  Law  414,  effective 
December  24,  1952,  8  USC  1101  et  seq.)   and  by 
written  direction  of  his  superior  officer,  the  Com- 
missioner  of   Immigration   and   Naturalization   in 
Washington ;  that  at  the  time  petitioner  was  taken 
into  the  custody  of  respondent  on  March  17,  1953, 
his  status  under  the  provisions  of  Public  Law  414 
had  changed  in  that  on  March  11,  1953,  the  order 
for  deportation  of  petitioner  became  final  and  that 
he  was  so  notified  on  March  16,  1953 ;  that  on  March 
16,  1953,  a  judge  of  this  court  declined  to  entertain 
petitioner's  petition  herein  and  to  issue  an  order  to 
show  cause,  and  that  the  Court  of  Appeals  for  the 
Ninth  Circuit  reversed  the  said  order  of  the  Dis- 
trict Judge  and  directed  that  the  order  to  show 
cause  issue;  upon  the  foregoing: 

It  is  ordered,  adjudged,  and  decreed  that  no 
sanctions  be  imposed  upon  respondent,  nor  repara- 
tion be  awarded  to  the  petitioner. 

Dated:  July  12,  1954. 

/s/  O.  D.  HAMLIN, 

United  States  District  Judge 
[Endorsed]  :   Filed  July  13,  1954. 

[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Comes  now  Bruce  G.  Barber,  District  Director, 
Immigration  and  Naturalization  Service,  San  Fran- 
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Cisco  District,  by  and  through  his  attorneys,  Lloyd 
H.  Burke,  United  States  Attorney,  and  Charles 
Elmer  CoUett,  Assistant  United  States  Attorney, 
and  for  cause  why  he  should  not  be  held  in  con- 
tempt of  this  Court,  admits,  denies  and  alleges  as 
follows : 

I. 

Jurisdiction  is  for  the  Court's  determination. 

II. 

Admits  the  allegations  in  paragraph  II  of  the 
petition. 

in. 

Admits  the  allegations  in  paragraph  III  of  the 
petition. 

IV. 

Admits  the  allegations  contained  in  paragraph 
IV  of  the  petition. 

V. 

Admits  the  allegations  contained  in  paragraph  V 
of  the  petition. 

VI. 

Admits  the  allegations  contained  in  paragraph  VI 
of  the  petition.  Respondent  alleges  that  on  March 
11,  1953  the  order  of  deportation  of  petitioner  be- 
came final  and  that  petitioner  received  notice  there- 
of on  March  16, 1953. 

vri. 

Denies  the  allegations  contained  in  paragraph 
VII  of  the  petition. 
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VIII. 

Admits  the  allegations  contained  in  paragraph 
VIII  of  the  petition. 

IX. 

Petitioner  failed  to  post  bond  as  required  and 
following  the  order  of  this  Court  denying  the  relief 
prayed  for  was  taken  into  custody  on  March  17 
1953. 

X. 

Admits  the  allegations  contained  in  paragraph  X 
of  the  petition. 

XI. 

Denies  the  allegations  of  paragraph  XI  of  the 
petition.  Respondent  alleges  that  the  order  of  this 
Court  dated  July  28,  1953  restrained  the  respond- 
ent from  imposing  conditions  in  the  said  immigra- 
tion bond  which  were  not  authorized  by  the  then  ex- 
isting Statutes.  Public  Law  414,  the  Immigration 
and  Nationality  Act  of  1952,  became  effective  De- 
cember 24,  1952.  Section  242  of  said  Act  vested  the 
Attorney  General  of  the  United  States  with  au- 
thority to  impose  conditions  in  such  bond.  Acting 
under  the  authority  and  by  direction  of  the  Attor- 
ney General  of  the  United  States  respondent  sought 
to  impose  conditions  prescribed  by  the  said  Attor- 
ney General  in  the  case  of  this  petitioner.  Respond- 
ent acted  solely  under  the  authority,  direction  and 
prescription  of  the  said  Attorney  General  and  in 
accordance  with  Public  Law  414  {QQ  Stat.  163). 

Wherefore  Respondent  prays  that  the  order  to 
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show  cause  be  discharged  and  the  relief  prayed  for 
be  denied. 

Dated:   June  16,  1954. 

LLOYD  H.  BURKE, 

United  States  Attorney 
/s/  By   CHARLES  ELMER  COLLETT, 

Assistant  United  States  Attorney 

[Endorsed]  :  Filed  June  16,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Appeal  is  hereby  taken  from  the  Order  made 
herein  on  July  12,  1954,  and  entered  on  July  13, 
1954,  in  the  above  cause,  insofar  as  said  Order 
ordered,  adjudged  and  decreed  that  no  sanctions 
be  imposed  upon  Respondent  Bruce  G.  Barber,  and 
insofar  as  said  Order  ordered,  adjudged  and  de- 
creed that  no  reparation  be  awarded  to  petitioner, 
Nat  Yanish. 

Dated:   August  9,  1954. 

ALLAN  BROTSKY, 
LLOYD  E.  McMURRAY, 
BENJAMIN  DREYFUS, 
FRANCIS  J.  McTERNAN,  JR., 
/s/  By   FRANCIS  J.  McTERNAN,  JR., 
Attorneys  for  Petitioner 

[Endorsed] :   Filed  August  10,  1954. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

Comes  now  appellant  Nat  Yanisli  and  designates 
the  record  on  appeal  to  the  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  decision  of  the  above- 
entitled  Court  dated  July  12,  1954,  entered  on  July 
13,  1954,  in  the  above  cause,  to  wit,  the  entire  rec- 
ord in  said  cause,  as  follows: 

1.  The  order  to  show  cause  issued  by  the  Dis- 
trict Court  herein  on  May  26,  1954. 

2.  The  return  to  the  order  to  show  cause,  dated 
and  filed  herein  June  16,  1954. 

3.  The  order  of  said  District  Court  dated  July 
12,  1954,  and  filed  herein  July  13,  1954. 

4.  The  record  of  oral  proceedings  taken  before 
said  District  Court  on  June  30,  1954. 

5.  All  exhibits  o:ffered,  whether  received  or  re- 
jected. 

6.  Notice  of  appeal  filed  herein  August  10,  1954. 

7.  This  designation  of  record  on  appeal. 
Dated:   August  27,  1954. 

GLADSTEIN,  ANDERSEN  & 

LEONARD, 
LLOYD  E.  McMURRAY, 
BENJAMIN  DREYFUS, 
FRANCIS  J.  McTERNAN,  JR., 
/s/  By   LLOYD  E.  McMURRAY, 

Attorneys  for  Petitioner- Appellant 

Acknowledgment  of  Service  attached. 
[Endorsed]  :   Filed  August  27,  1954. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibits,  listed  below, 
are  the  originals  filed  in  this  Court  in  the  above- 
entitled  case  and  that  they  constitute  the  record  on 
appeal  herein  as  designated  by  the  attorney  for  the 
appellant : 

Order  to  show  cause. 

Return  to  order  to  show  cause. 

Order. 

Notice  of  Appeal. 

Designation  of  record  on  appeal. 

Petitioner's  exhibits  1,  2,  3,  4  and  5. 

Respondent's  exhibit  A. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
17th  day  of  September,  1954. 

[Seal]  C.  W.  CALBREATH, 

Clerk 
/s/  By   WM.  C.  ROBB, 
Deputy  Clerk 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING   TIME   TO   FILE 
RECORD   ON  APPEAL 

Good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  time  within  which 
plaintiff -appellant  may  prepare  and  docket  the  rec- 
ord on  appeal  herein  is  hereby  extended  to  and  in- 
cluding October  18,  1954. 

Dated:   September  17,  1954. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge 

[Endorsed] :   Filed  September  17,  1954. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  29013 
NAT  YANISH,  Plaintiff, 

vs. 

BRUCE  BARBER,  et  al..  Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 
June  30,  1954 

Before:    O.  D.  Hamlin,  Judge. 

Appearances:  For  Plaintiff:  Lloyd  McMurray, 
Esq.  For  Defendant:  C.  Elmer  Collett,  Esq.,  Asst. 
United  States  Attorney.  [1*] 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Clerk:     Yanish  vs.  Barber;  Order  to  show 

cause.  [2] 

***** 

The  Court:  I  think  counsel  could  stipulate  as 
to  what  the  facts  are  very  briefly  here  today.  I 
think  I  am  familiar  with  the  facts  from  reading  the 
file. 

Mr.  McMurray:  It  is  my  view  that  we  should 
put  in  evidence  showing  the  results  of  the  con- 
tempt on  the  plaintiff,  the  costs  to  him,  and  all  the 
incidents  of  it,  which  could  not  be  stipulated  to  by 
counsel,  I  am  sure. 

The  Court:  Why  not?  There  is  no  dispute  as  to 
what  happened,  is  there  counsel? 

Mr.  MacMurray:     I  do  not  think  so. 

The  Court:  Why  can't  we  go  ahead  this  morn- 
ing? 

Mr.  McMurray:  I  can  go  ahead,  your  Honor, 
if  I  may  have  leave  to  complete  the  evidence  at 
a  later  date.  I  wanted  to  have  an  expert  witness 
here  as  to  one  aspect  of  the  matter. 

The  Court:  As  to  what  aspect  do  you  want  an 
expert  ? 

Mr.  McMurray:  As  to  the  value  of  the  legal 
services  or  [3]  the  reasonable  cost  of  the  legal  serv- 
ices involved  on  behalf  of  the  plaintiff,  since  I  un- 
derstand that  that  is  properly  included. 

The  Court:  Counsel,  I  will  state  now  that  I 
would  not  be  inclined  to  award  any  legal  services, 
so  you  may  know  the  Court's  position. 

Mr.  McMurray:  Your  Honor,  I  have  found  no 
authority  indicating  that  the  plaintiff  in  this  case, 
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Mr.  Yanish,  would  not  be  entitled  to  it.  In  fact, 
the  cases  indicate  that  he  is  entitled  to  the  costs  or 
reasonable  costs  of  his  expenses  for  attorneys' 
services,  and  in  this  case,  your  Honor,  that  is  a  very 
substantial  matter.  It  involved  the  filing  of  two 
actions  in  the  District  Court  here,  taking  those  ap- 
peals, going  to  the  Justice  of  the  Supreme  Court' 
for  bail,  arguing  motions  in  the  District  Court,  and 
arguing  the  case  in  chief  and  also  motions  in  the 
Court  of  Appeals.  It  involved  a  great  deal  of  work, 
a  considerable  amount  expense,  and  I  should  like, 
if  I  may,  to  submit  some  authority  to  your  Honor 
on  this  point  if  there  is  any  doubt.  It  had  not  oc- 
curred to  me  that  it  was  in  doubt.  The  original  pro- 
vision asked  that  the  defendant  be  held  in  con- 
tempt of  court,  and  it  is  one  of  the  things  that  has 
been  most  important  in  the  litigation,  that  by  his 
act  the  respondent,  Barber,  has  caused  Yanish  to 
procure  attorneys  to  represent  him  in  three  different 
courts  and  to  argue  and  brief  some  very  difficult 

and  serious  questions  of  law.  [4] 
***** 

Mr.  Collett :  If  the  Court  please,  I  have  two  mat- 
ters that  were  set  before  Judge  Roche.  I  did  not 
know  what  your  Honor  was  going  to  do  this  morn- 
ing. I  took  it  that  the  matter  would  ])e  submitted 
and  you  would  make  your  ruling.  Likewise  we 
have  submitted  a  line  of  authority  with  regard 
to  the  responsibility  of  a  government  official  act- 
ing within  the  scope  of  his  emplojmient,  at  the 
direction  of  his  superior  officer,  and  not  being  liable 
for  damages,  even  though  your  Honor  has  hi^ld  him 
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in  technical  contempt  as  such.  The  record  here  is 
clear  that  he  acted  in  accordance  with  the  authority 
of  the  Attorney  General  and  by  direction  of  the 
Attorney  General,  which  is  uncontroverted. 

We  have  also  set  forth  the  sequence  of  facts, 
which  show  that  at  the  time  the  actual  petition  or 
application  was  made  before  this  Court  to  adjudge 
the  district  director  in  contempt  of  court,  his  status 
at  that  point  changed  and  he  was  on  that  day  sub- 
ject to  deportation.  So  any  matter  pertaining  to 
what  counsel  was  contending  relates  solely  and  ex- 
clusively to  the  period  from  March  9  until  March 
16,  at  which  time  the  petition  was  filed.  During 
that  interim,  even  though  the  original  letter  which 
was  sent,  as  Your  Honor  states,  was  a  technical 
contempt,  on  March  16  he  was  then  subject  to  de- 
portation and  the  matter  was  an  entirely  different 
proceeding  from  there  on.  I  think  that  has  to  be 
determined  by  your  Honor,  but  on  both  [5]  of  those 
grounds,  although  you  say  there  was  a  technical 
contempt,  I  think  the  holding  in  addition  should 
be  that  there  has  been  no  damage,  and  even  if  there 
were,  it  is  diminimis  and,  second,  the  district  di- 
rector as  an  official,  having  acted  in  the  course  and 
the  scope  of  his  employment  and  direction  of  his 
superior  officer,  is  not  responsible  for  any  such 
damage. 

Mr.  McMurray:  Your  Honor,  I  would  like  to 
reply  to  that,  if  I  may,  briefly.  First  of  all,  there 
has  been  no  showing  here  and  no  evidence  here  that 
the  action  taken  by  the  respondent  was  taken  at  the 
direction  of  a  superior  officer.  In  the  second  place, 
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in  my  view  it  would  be  immaterial  if  it  had  been 
done  by  direction  of  a  superior  officer.  In  the  third 
place,  the  line  of  authorities  cited  by  the  respondent 
do  not  stand  for  the  proposition  that  in  a  contempt 
proceeding  a  government  official  is  not  personally 
liable.  They  stand  for  the  proposition  that  in  an 
action  for  damages  or  for  an  injimction  the  officer 
is  not  personally  liable.  The  court  in  Lyon  against 
Sawyer  clearly  rejected  the  claim  that  that  line  of 
cases  apply  to  a  contempt  matter.  So  I  think  the 
matter  of  damages  which  will  compensate  Mr.  Yan- 
ish  is  properly  before  the  Court  and  the  respondent 
is  liable.  [6] 
***** 

Mr.  McMurray:  First,  your  Honor,  I  will  ask 
the  Court  to  take  judicial  notice  of  the  records  of 
the  case  in  this  Court  and  in  the  Court  of  Appeals 
and  the  records  of  the  Supreme  Court  of  the  United 
States.  In  both  cases,  the  habeas  corpus  action 
which  was  number  13785  in  the  records 

The  Court :    That  is  the  habeas  corpus  matter. 

Mr.  McMurray:    That  is  the  habeas  corpus  case. 

The  Court :  That  was  the  one  that  was  dismissed 
as  moot. 

Mr.  McMurray:  That  is  right,  your  Honor.  The 
actions  were  combined  for  argument  up  to  the  time 
when  that  case  was  dismissed  as  moot.  The  other 
case,  13836 

The  Court:    Which  one  was  that? 

Mr.  MacMurray:  That  was  the  contempt  matter 
in  the  Court  of  Appeals. 
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The  Court:  That  is  the  one  that  was  remanded 
back. 

Mr.  McMurray:  That  is  the  one  that  was  re- 
manded back.  In  the  Supreme  Court  that  matter 
has  no  regular  official  number.  It  was  decided  by 
Mr.  Justice  Douglas  in  chambers  and  the  copy  of 
the  decision  which  was  furnished  to  us  bears  no 
number.  It  has  a  space  for  a  number  and  it  is  blank. 
I  could  offer  for  the  Court's  convenience  a  printed 
copy  of  the  decision  of  [11]  Mr.  Justice  Douglas 
on  the  application  for  bail  pending  appeal. 

The  Court:    That  is  not  recorded. 

Mr.  McMurray:  That  is  recorded  in  the  Su- 
preme Court  Reporter  but  not  in  the  official  reports 
of  the  Court.  Apparently,  your  Honor,  the  deci- 
sions of  individuad  justices  in  chambers  are  not  ever 
reported  in  the  official  reporter  but  they  are  re- 
ported in  the  Supreme  Court  Reports. 

The  Court:    All  right. 

Mr.  McMurray:  In  the  Lawyer's  Edition.  The 
matters  which  I  ask  your  Honor  to  take  judicial 
notice  of  include  the  motions  that  were  made  in 
these  actions  for  bail  pending  appeal,  which  was 
denied  here,  denied  in  the  Court  of  Appeals,  and 
granted  by  Mr.  Justice  Douglas. 

I  will  call  Mr.  Yanish  as  the  first  witness. 
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NAT  YANISH 
called  as  a  witness  on  his  own  behalf  and  being 
first  duly  sworn  testified  as  follows: 

Direct  Examination 

Mr.  McMurray:  Mr.  Yanish,  you  are  the  plain- 
tiff and  the  petitioner  in  this  case,  are  you  not? 

A.    I  am. 

Q.  On  March  17,  1953  were  you  taken  into  cus- 
tody by  officers  of  the  Immigration  and  Naturaliza- 
tion Service  in  San  Francisco?  A.    Yes.  [12] 

Q.  When  you  were  taken  into  custody  where 
were  you,  Mr.  Yanish? 

A.  In  the  offices  of  my  attorneys  at  240  Mont- 
gomery. 

Q.  You  were  present  at  the  time  when  I  as 
your  attorney  telephoned  to  Mr.  Barber,  is  that 
right?  A.     That  is  right. 

Q.  And  told  him  that  you  were  there  and  that 
you  would  not  post  the  bond  or  surrender  to  him, 
is  that  correct? 

A.    Will  you  restate  that  again,  please? 

Q.  You  were  present,  were  you  not,  when  I  tele- 
phoned to  Mr.  Barber  and  told  him  that  you  were 
there  in  my  offices,  that  you  would  not  post  the 
bond  which  he  had  demanded  that  you  post,  and 
that  you  would  not  surrender  to  him? 

Mr.  Collett:  I  object,  if  the  Court  please.  I 
think  that  that  is  all  hearsay  as  far  as  this  witness 
is  concerned. 

The  Court:  I  will  permit  that  answer.  Do  you 
expect  to  put  on  some  testimony,  Mr.  Collett? 
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Mr.  Collett:    I  at  the  moment  do  not  expect  to. 

The  Court:  I  would  think  you  should.  Give  a 
little  thought  to  it.  Go  ahead. 

A.    Yes. 

Mr.  McMurray:  It  was  following  that  conversa- 
tion that  officers  of  the  Immigration  Service  ap- 
peared in  my  office  and  arrested  you  and  took  you 
to  the  Immigration  Service  headquarters  on  San- 
some  Street  in  San  Francisco,  is  that  correct? 

A.  They  took  me  to  the  Sansome  Street  prison, 
yes.  [13] 

Q.  Mr.  Yanish,  when  you  were  taken  there  what 
occurred  immediately  after  you  were  taken  into  the 
detention  quarters  of  the  service? 

A.  The  agents  were  about  to  book  me.  They 
received  word  that  Stan  Olson,  one  of  the  immigra- 
tion chiefs  there,  wanted  to  see  me  before  I  was 
booked.  I  was  then  taken  down  by  the  immigration 
agents,  down  to  Mr.  Olson's  offices  where  Mr.  Olson 
asked  me  if  I  wanted  to  sign  the  agreement  to  post 
new  bail.  I  stated  to  him  that  my  attorneys  had 
made  my  position  clear.  He  tried  in  several  ways  to 
get  me  to  state  that  I  would  sign,  post  a  new  bail. 

Q.  Will  you  tell  us  what  he  said  as  near  as  you 
remember  and  what  you  said  to  him? 

A.  When  I  repeatedly  stated  my  attorneys  had 
made  my  position  clear,  he  said,  '  'If  that  is  the  case, 
you  will  rot  in  this  place  until  you  do  post  new 
bail." 

Q.    What  occurred  immediately  after  that? 

A.    After  he  threatened  that  I  would  rot  in  the 
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prison  there  until  I  posted  new  bail,  he  turned  to 
the  immigration  agents  and  said,  "Take  him  away," 
at  which  point  I  was  taken  upstairs  again,  finger 
printed,  mugged,  booked,  frisked,  and  thrown  into 
one  of  their  cells  on  Sansome  Street. 

Q.  You  were  kept  in  that  cell  then,  were  you, 
from  March  17  until  what  date? 

A.     Until  May  27.  [14] 

Q.    Were  you  in  the  same  cell  at  all  times? 

A.    Yes. 

Q.     Would  you  describe  that  cell? 

A.  It  is  a  long  cell,  about  the  length  of  this 
courtroom.  The  windows  are  all  barred. 

The  Court:  For  the  record  might  we  get  a  stip- 
ulation as  to  the  length  of  the  courtroom?  I  do  not 
know  myself  what  it  is. 

Mr.  McMurray:    50  ft.? 

The  Court:    Approximately  50  ft.,  counsel. 

Mr.  Colett:    I  would  say  so,  50  or  60  ft. 

The  Witness:    Double  tiered,  metal  bunks. 

Mr.  McMurray:  How  many  of  those  bunks  were 
there  ? 

A.    Pardon  me? 

Q.     How  many  of  those  double  bunks  were  there? 

A.  I  think  there  were  about  twenty  to  the  best  of 
my  recollection. 

Q.  What  other  accommodations  were  there  in 
the  room? 

A.  There  were  two  small  tables  and  about  four 
chairs,  old  chairs.  At  the  other  end  of  the  cell  there 
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was  some  old  benches  available  that  were  very  sel- 
dom dragged  in  to  be  used. 

Q.  Where  there  any  sanitary  facilities  connected 
with  the  cell^ 

A.  Yes,  there  were  two  rooms,  one  that  had  two 
shower  stalls  in  them,  and  a  large  basin  for  wash- 
ing clothes,  and  the  other  small  room  had  two  or 
three  toilets  and  a  couple  of  wash  basins.  [15] 

Q.  And  those  were  connected  directly  with  the 
cell,  were  they?  A.     Yes. 

Q.    How  many  men  occupied  that  cell  with  you? 

A.  Well,  to  the  best  of  my  recollection  they  came 
and  went.  People  were  brought  in,  bailed  out,  and 
there  was  a  large  turnover.  In  the  70  days  I  was 
there  I  would  estimate  there  were  several  hundred 
people  in  that  little  cell,  but  at  one  time  the  maxi- 
mum— these  were  all  mostly  Europeans  in  there, 
but  at  one  time  I  think  the  maximum  amount  of 
people  that  were  there  were,  I  would  say  about  30 
or  35.  I  just  don't  recall  exactly. 

Q.    What  was  the  minimum  number? 

A.  It  was  pretty  close  to  the  maximum.  How- 
ever, the  number  of  people  in  there  hovered  around 
that  figure. 

Q.  When  you  say  this  was  a  cell,  you  have  ref- 
erence to  the  fact  that  the  windows  were  barred,  is 
that  right  ?  A.    Yes. 

Q.    Was  the  door  locked? 

A.     The  doors  were  locked  most  of  the  time. 

Q.    Were  you  confined  to  that  cell  during  the 
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greater  part  of  each  day  and  each  night  you  were 

there?  A.     Practically  all  the  time. 

Q.  Would  you  describe  for  us  the  routine  that 
you  went  through  there  in  an  ordinary  day  in  that 
cell?  You  would  be  [16]  sleeping  in  one  of  these 
double  bunks,  is  that  right?  A.    Yes. 

Q.     What  time  did  the  day  begin  there? 

A.  I  think  it  was  about  5:30  in  the  morning 
when  the  guard  would  waken  us. 

Q.     How  would  he  awaken  you. 

A.  He  would  shout,  "Get  up.  Time  to  get  up." 
He  would  unlock  the  door,  walk  in,  and  wake  us  up, 
call  us. 

Q.  Then  you  would  get  up  and  dress,  I  suppose, 
and  go  to  breakfast,  is  that  right? 

A.     That  is  right. 

Q.     About  what  time  was  breakfast? 

A.  Well,  it  varied,  but  usually  it  was  aromid  7 
o'clock  in  the  morning.  Tt  varied  with  the  number 
of  prisoners  they  had.  Sometimes  they  would  have 
mass  round  ups  of  people  in  the  community — Santa 
Clara  Valley,  the  Sacramento  Valley,  the  Bay  Area. 
They  would  bring  in  large  numbers,  at  which  time 
our  meal  hours  varied.  But  as  a  rule  during  the  so- 
called  normal  hours  there  we  would  have  breakfast 
about  7  o'clock  in  the  morning.  [17] 

Mr.  McMurray :  Tell  us  what  you  had  for  break- 
fast as  a  general  thing. 

A.  Usually  we  would  get  a  little  cold  cereal  with 
skimmed  milk,  some  cold  watery  coffee,  I  think  it 
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was.  Hard  to  tell  whether  it  was  coffee  or  tea.  And 

bread. 

Q.     Did  you  have  fruit? 

A.  Very,  very  rarely  we  would  get  a  dish  with  a 
piece  of  dried  fruit  on  it  or  canned  fruit. 

Q.     You  say  you  had  bread  also? 

A.  Yes.  You  could  get  all  the  bread  that  you 
wanted  there. 

Q.    And  butter? 

A.  No,  no  butter  to  my  recollection.  There  might 
have  been  possibly  on  Easter  morning  I  think  we 
got  some  buttered  toast  or  something,  and  on  an 
occasional  Sunday  we  might  have  had  something 
like  that.  It  was  not  the  kind  of  breakfast  I  eat  at 
home. 

Q.     After  breakfast  what  would  happen  then? 

A.  We  would  be  taken  back  and  locked  up  again 
in  the  cell. 

Q.  What  was  the  next  regular  event  on  the  day's 
schedule  ? 

A.  About  11:30  in  the  morning  the  door  would 
be  unlocked  and  we  would  be  led  out  to  lunch. 

Q.     What  did  your  lunch  ordinarily  consist  of? 

A.  As  a  rule  I  think  we — it  was  hard  to — I  know 
the  first  couple  of  weeks  I  couldn't  look  at  the  lunch 
too  closely,  [18]  so  I  do  not  have  too  clear  a  recol- 
lection as  to  what  was  on  that  tin  on  which  every- 
thing was  dumped.  The  mess  kit 

Q.     You  were  served  in  cafeteria  style? 

Mr.  Collett:  I  ask  that  that  answer  be  stricken 
as  not  responsive  to  the  question. 
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The  Court:     Motion  denied. 

The  Witness:  It  is  responsive  in  the  sense  that 
I  am  trying  to  think  of  what  we  were  served. 

Mr.  McMiirray:  You  were  served  in  cafeteria 
style,  were  you? 

A.  Yes,  we  were  lined  up  and  held  our  mess  kit 
out,  and  the  trusties  there  would  slop  the  stuff  on 
the  mess  kit,  and  when  we  were  to  get  this  mess  kit 
full  of  the  slop,  then  they  would  throw  a  couple  of 
pieces  of  bread  on  top  of  it. 

Q.  Do  you  remember  what  type  of  food  there 
was?  Did  you  get  meat? 

A.  No,  the  meat  that  we  did  get  was  normally  all 
chopped  in  real  fine  gravy. 

Q.    Did  you  get  meat  every  day? 

A.  No,  no,  very  seldom.  I  don't  recall,  but  very 
seldom,  and  usually  it  was  in  this  chopped  up  style, 
for  example  hash  style,  but,  you  don't  even  get  as 
much  meat  in  the  hash  there  as  you  do  on  Third  and 
Howard.  It  was  very  skimpy.  The  proteins  there 
were  practically  nonexistent,  although  occasionally 
it  would  appear  in  one  form  or  another  and  on(^ 
amount  or  [19]  another. 

Mr.  Collett:  I  will  move  that  the  answer  bo 
stricken  as  conclusions  and  opinions.  He  can  state 
what  he  received. 

The  Court :    I  will  permit  the  answer  to  stand. 

Mr.  McMurray:  Q.  What  did  you  receive  by 
way  of  vegetables  at  lunch  time?  Let  me  broaden 
my  question  and  ask  you  to  direct  your  answer  to 
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lunch  and  to  dinner  also.  Did  you  receive  any  vege- 
tables? 

A.  Mostly  potatoes  in  one  form  or  another — po- 
tato salad,  boiled  potatoes,  and  on  Sundays  we  would 
get  two  or  three  fried  potatoes.  Occasionally  some 
vegetable  like  spinach,  or  something  else  would  ap- 
pear out  of  a  can.  I  suppose  it  was  healthy  to  eat, 
but  it  was  served  so  unpalatably  that  we  usually 
left  it. 

Q.  Is  it  a  fair  statement  that  you  usually  had 
some  vegetable  other  than  potatoes  with  your  meals  1 

A.  Well,  yes,  I  would  say  possibly  something 
appeared  on  the  mess  kit.  If  you  dug  into  the  mess 
kit  you  would  usually  find  something  in  one  form 
or  another. 

Mr.  Collett:  I  am  going  to  object  to  that.  There 
is  no  time.  These  are  all  general  observations.  There 
is  nothing  to  be  identified  at  any  time  except  the 
place,  and  I  ask  that  it  all  be  stricken. 

The  Court :    Motion  denied. 

Mr.  McMurray:  Q.  When  you  had  been  ser\^ed 
with  this  [20]  food  on  the  mess  kit  where  did  you 
eat  it? 

A.  There  were  long  tables  in  the  mess  hall  where 
we  grabbed  a  place  and  ate,  with  guards  on  either 
end  of  the  table. 

Q.     With  guards  on  either  end? 

A.  With  guards  on  either  end  and  one  in  the 
hallway. 

Q.    When  you  finished  lunch  what  happened  then  ? 
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A.  We  were  ordered  back  into  our  cells  and 
locked  up  again. 

Q.  When  you  traveled  from  your  cell  into  the 
mess  room  or  from  the  mess  room  into  the  cell  how 
did  you  travel?  Did  you  just  walk  along  the  hall  or 
did  you  have  to  go  up  and  down  elevators'? 

A.  Yes,  there  was  one  flight  of  steps  that  we 
walked  up. 

Q.     Were  there  any  guards  accompanying  you? 

A.  No,  but  they  were  stationed  along  the  hall 
ways  so  that  on  either  end,  as  the  prisoners  marched 
down  the  hall  and  up  the  stairs,  there  were  plenty 
of  guards  there  in  and  about. 

A.  After  you  were  locked  up  again  after  lunch, 
was  there  any  other  regular  routine  before  dinner 
or  did  you  just  remain  there  until  dinner  time? 

A.  No,  the  usual  procedure  was  to  be  locked  up 
until  dinner  time.  Of  course,  it  varied.  About  once 
a  week  we  would  be  allowed  out  to  go  to  the  laundry 
and  get  our  linen,  then  sometimes  the  door  would 
be  imlocked,  and  we  would  be  peiTnitted  to  go  into 
the  library,  were  we  would  be  permitted  to  browse 
around  the  very  skimpy,  meager  supply  of  books 
there,  select  a  [21]  book,  and  go  back  to  the  cell,  and 
tw^ce  a  week  we  would  be  permitted  visitors. 

Q.  Were  you  given  any  opportunity  for  exer- 
cise? 

A.  Irregularly.  We  were  permitted  to  go  up- 
stairs on  a  concrete  patio.  No  equipment,  sun  beat- 
ing down  on  you  when  there  was  sun,  and  the 
wind — the  Sansome  Street-Montgomery  Street  wind 
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would  scoot  in  there,  and  most  of  the  prisoners 
could  not  stay  there  very  long.  But  we  were  per- 
mitted theoretically  to  stay  there  a  couple  of  hours. 
About  20  minutes  would  be  the  most  we  could  take. 
There  were  no  benches,  no  protection  from  the  ele- 
ments, and  so  you  just  marched  up  on  to  the  con- 
crete patio  and  there  you  were. 

Q.    Where  is  this  patio  located  ? 

A.  I  think  it  is  on  the  14th  or  15th  floor  for 
the  men. 

Q.  While  you  were  out  there  did  you  have  an 
opportunity  to  engage  in  games? 

A.  No,  we  were  not  permitted  to  carry  any  balls 
up  there,  the  theory  being  that  if  a  ball  would  fall 
down  15  flights  of  stairs  on  Sansome  Street,  some- 
body may  be  walking  out  of  630  Sansome  Street  and 
a  ball  might  hit  them  on  the  head.  But  some  of  the 
ingenious  prisoners  would  wrap  up  a  piece  of  paper, 
put  some  string  around  it,  and  manufacture  a  ball 
and  it  would  not  last  very  long.  But  for  a  few  min- 
utes we  would  be  able  to  toss  it  around.  No  recruits 
for  major  league  baseball  developed  at  630  Sansome. 

Q.  You  did  not  have  to  stay,  I  gather,  until  the 
end  of  the  two  hour  period? 

A.  No,  that  is  one  punishment  they  did  not  re- 
quire. 

Q.  When  the  exercise  period  was  over  there  you 
would  go  back  to  your  cell  again,  is  that  right? 

A.  When  we  had  enough  of  the  elements  up 
there,  when  we  were  exhausted,  we  came  down, 
which  in  my  case  was  in  about  10  or  15  minutes. 
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Q.  After  that,  I  suppose,  you  were  taken  in  the 
usual  manner  to  dinner,  is  that  right? 

A.  Yes,  the  door  would  be  unlocked  and  we  were 
marched  out  to  dinner. 

Q.  After  dinner  you  would  again  be  returned  to 
your  cell?  A.     That  is  right. 

Q.  Was  there  any  activity  provided  in  the  eve- 
ning or  did  you  just  stay  there  in  your  cell? 

A.  Well,  we  just  stayed  there  in  the  cell.  How- 
ever, at  one  time  some  of  the  prisoners  got  together 
and  pooled  some  money  and  were  able  to  rent  an  old 
television  set,  and  once  a  month  we  had  a  collection 
in  the  cell  and  were  able  to  keep  up  the  payments, 
the  rental  on  it.  *  *  *  *  * 

Q.  Was  there  any  regular  light-out  time  or  any- 
thing of  that  [23]  sort? 

A.     I  think  about  10  o'clock  the  lights  went  out. 

Q.     And  then  you  retired  for  the  night? 

A.  We  were  supposed  to  retire  for  the  night, 
yes. 

Q.  If  you  wanted  to  write  or  read  or  something 
of  that  sort  were  you  able  to  continue  it  after  light- 
out? 

A.  No,  not  unless  you  wanted  to  go  into  the 
toilet  and  sit  down  on  a  bowl.  There  was  a  small 
light  that  was  permitted  to  1)e  on  all  night  there. 

Q.  What  was  the  state  of  your  general  health 
when  you  went  into  the  Sansome  Street  jail? 

A.     Well,  I  think  it  was  all  right. 

Q.     During  the  course  of  your  stay  there   was 
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there  any  change  or  modification  in  the  condition  of 

your  health? 

A.    Well,  there  were  some  indications  of  a  change. 

Q.  Did  you  have  some  complaints  about  your 
health? 

A.  Yes,  I  had  to  go  to  the  Marine  Hospital. 
They  took  me  out  to  the  Marine  Hospital  in  the 
prison  van  once  to  have  my  stomach  examined. 

Q.     Did  you  get  an  examination  out  there*? 

A.     I  got  a  very  cursory  examination. 

Q.    Describe  what  occurred,  please. 

A.  Well,  I  was  brought  into  a  doctor's  office.  He 
was  a  marine  physician.  I  found  out  by  the  fact 
that  he  had  his  marine  clothes  hanging  in  view 
there.  He  was  reading  an  Examiner  [24]  at  his  desk 
when  I  was  brought  in. 

Q.    You  mean  the  newspaper? 

A.  Yes.  He  said,  ''What  is  your  trouble?",  with- 
out raising  his  eyes  from  the  newspaper. 

I  advised  him  I  had  trouble  with — I  had  a  little 
ache  in  my  stomach. 

He  said,  "Take  your  shirt  and  coat  off  and  I  will 
examine  you." 

And  so  I  did.  I  started  to  take  it  off.  He  came 
over  just  about  the  time  I  pulled  my  shirt  off,  dug 
a  couple  of  fingers  in  my  stomach,  and  said,  ''There 
is  nothing  wrong  with  you.  You  just  have  a  nervous 
stomach,"  and  prescribed  some  pills. 

Q.    Was  that  the  extent  of  the  examination? 

Mr.  Collett:  If  the  Court  please,  I  am  going  to 
object.  There  is  no  time  fixed. 
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The  Witness:  It  is  on  the  record  in  the  Immi- 
gration Department. 

Mr.  McMurray :  Just  a  minute,  Mr.  Yanish.  Just 
let  me  do  all  the  arguing. 

Mr.  Collett:     No  foundation  laid. 

The  Court:     Overruled. 

Mr.  McMurray:  Q.  Was  that  the  extent  of  the 
examination  that  you  had.  A.    Yes.  [25] 

Q.     During  the  course  of  your  stay 

A.  Excuse  me.  I  would  like  to  say  something 
about  the  pills,  if  I  may. 

The  Court:     Q.     About  what? 

A.  About  the  pills  that  were  given  me.  At  the 
pharmacy  the  woman  advised  me  not  to  take  them 
unless  I  absolutely  had  to  and  said  by  all  means 
never  to  take  more  than  one  because  they  were  so 
potent  that  they  might  create  me  more  difficulty 
than  my  original  ache. 

Q.    Where  was  the  pharmacy? 

A.     In  the  Marine  Hospital. 

Q.    Did  you  take  those  pills'? 

A.  No,  I  never  took  a  pill,  not  after  the  admoni- 
tion from  the  pharmacist. 

Q.  During  the  course  of  your  stay  there  in  the 
Sansome  Street  jail  did  you  weight  change  in  any 
way? 

A.    Yes,  I  lost  quite  a  number  of  pounds. 

Q.     About  how  many  pounds? 

A.     I  think  it  was  about  twenty. 

Q.  During  this  incarceration  you  retained  attor- 
neys, did  you  not?  A.    Yes. 
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Q.  You  authorized  those  attorneys  to  take  all 
steps  necessary  to  secure  your  release,  is  that  right  ? 

A.     That  is  right.  [26] 

Q.  Without  requiring  you,  that  is,  to  post  the 
bond  which  had  been  demanded  of  you? 

A.     That  is  right. 

Q.  Did  you  have  conferences  with  your  attorneys 
while  you  were  in  jail"?  A.    Very  few. 

Q.  On  those  occasions  where  and  under  what 
circumstances  did  you  have  your  conferences'? 

A.  Well,  not  under  the  usual  circumstances,  at 
the  Immigration  Department.  I  was  required  to 
hold  my  conferences  with  my  attorneys  in  a  special 
little  cubicle  near  Olson's  office. 

Q.     Describe  the  cubicle. 

A.  It  was  a  small  room,  a  very  small  room,  glass 
enclosed,  I  think  it  was. 

Q.  During  your  conferences  with  your  attorneys 
was  there  any  other  persons  than  the  attorneys  and 
yourself  present*? 

A.  The  first  time,  the  first  conference  the  guard 
sat  down  right  with  us,  and  when  my  attorney 
protested  quite  vehemently,  the  guard  was  finally 
ordered  to  sit  outside  of  the  room. 

Q.  He  sat  immediately  outside  of  this  glass  en- 
closed cubicle,  is  that  right?  A.    Yes. 

Q.  Were  you  given  all  the  time  necessary  to 
confer  with  your  attorneys? 

A.  No.  During  one  instance  one  of  my  attorneys 
was  threatened  [27]  that  he  would  be  carried  out 
bodily  if  he  did  not  leave  when  Stan  Olsen  ordered 


Bruce  G.  Barber  'M 

(Testimony  of  Nat  Yanish.) 

him  to  leave,  although  the  attorney  protested  that 
he  still  had  a  few  minutes  more  of  consulting 
with  me. 

Mr.  Collett:  I  will  ask  that  that  answer  be 
stricken.  If  there  was  any  conversation  let  him  state 
the  conversation. 

The  Court:  I  do  not  see  how  that  is  material, 
what  the  attorney  was  told. 

Mr.  McMurray:  No,  I  do  not  think  it  is.  The 
point  I  was  interested  in  is  that  the  conference  was 
cut  off. 

Q.  On  that  occasion  had  you  completed  your 
conference  with  the  attorney? 

A.     No,  that  is  right. 

Q.  Did  you  have  other  conversations  with  Mr. 
Olsen,  Stan  Olsen,  after  the  first  one  which  you 
have  described,  when  you  were  admitted,  taken  into 
the  jail? 

A.  There  was  one  other  discussion  we  had.  I 
was  ordered  down  to  his  office  and  was  told  that  the 
attorneys  were  coming  to  see  me  and  I  was  ushered 
into  his  office  presumably  to  wait  for  the  appear- 
ance of  my  attorneys,  and  for  about  five  minutes 
before  the  appearance  of  my  attorneys,  or  before  I 
was  inforaied  that  my  attorneys  had  arrived,  Mr. 
Olsen  again  broached  the  subject  of  me  posting  this 
new  bond  or  the  alternative  of  rotting  there  until 

I  did.  [28] 
*  *  *  *  * 

Mr.  McMurray:  Q.  During  the  course  of  your 
stay  there  did  you  have  any  visitors? 
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A.    Yes. 

Q.     Are  you  married,  Mr.  Yanish"? 

A.    Yes. 

Q.    Your  wife  is  living!  A.    Yes. 

Q.  During  that  period  of  incarceration  did  she 
come  to  visit  you?  A.    Yes. 

Q.     Under  what  circumstances  did  you  see  her? 

A.  We  were  ushered  into  a  cage  so  that  seeing 
— the  term  '^seeing"  is  not  an  accurate  description. 
*****  [29] 

Mr.  McMurray:  Q.  Will  you  describe  this  room 
or  cage? 

A.  It  is  all  steel  mesh,  wire  mesh  on  three  sides, 
from  the  floor  up  to  the  ceiling,  and  I  suppose  you 
could  call  it  a  room,  but  instead  of  lumber  it  was 
all  wire  mesh  and  it  was  so  fine  that  you  could 
hardly  see  your  visitor.  You  would  have  to  peer 
right  up  against  the  wire  to  see  anyone. 

Q.  You  would  be  on  one  side  and  the  visitor  on 
the  other,  is  that  right? 

A.     That  is  right. 

Q.  Could  you  touch,  kiss,  hug  your  wife,  for  ex- 
ample, when  she  came  to  see  you? 

A.     No,  it  was  impossible. 

Q.    Were  you  alone  in  there  with  Mrs.  Yanish? 

A.  No.  During  regular  visiting  hours  there 
would  be  as  many  as  sixty  or  seventy  in  that  small 
cage  trying  to  talk.  [30] 

Q.  About  how  long  was  the  side  of  the  cage  on 
which  the  prisoners  were? 

A.     I  would  say  maybe  15  to  20  feet  long. 
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Q.    And  about  how  wide? 

A.  And  about  10  feet,  ai)proximately  10  feet 
wide. 

Q.  There  was  a  corresponding  portion  on  the 
other  side  of  the  wire  mesh  where  the  visitors  were, 
was  that  right?  A.     That  is  right. 

Q.  You  mean  there  might  be  as  many  as  60 
people  on  one  side  of  that  mesh  at  one  time? 

A.  There  have  been  more.  There  have  been  more 
than  60  at  times. 

Q.  Were  you  permitted  to  see  your  wife  under 
any  other  circumstances  down  there? 

A.     No,  not  at  any  time. 

Q.    Did  you  have  other  visitors?  A.    Yes. 

Q.  Were  your  other  visitors  presented  in  the 
same  way? 

A.     That  is  right,  except  my  attorneys. 

Q.  Were  you  allowed  these  visitors  on  certain 
days  of  the  week?  A.     That  is  right. 

Q.  Were  visitors  free  to  visit  you  only  on  those 
days?  A.     That  is  right. 

Q.  That  is  those  were  the  only  days  on  which 
you  saw  any  [31]  visitors? 

A.    That  is  right. 

Q.  When  the  time  came  for  your  release,  when 
you  were  released  from  that  jail,  did  you  receive 
certain  items  which  were  given  to  you  by  Mr. 
Olson?  A.     Yes. 

Q.    What  were  those  items? 

A.    Well,  a  number  of — one  was  procedures  of 
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the   International  Longshoremen  and  Warehouse- 
men's Union  Conference  that  he  had  withheld. 

The  Court:    Q.    A  publication,  you  mean? 

A.  Yes,  it  was  a  publication  of  the  procedures 
of  the  International  Longshoremen  and  Warehouse- 
men's Union  Conference  that  he  did  not  permit  me 
to  receive. 

Mr.  McMurray:  Q.  In  general  what  was  the 
nature  of  this  material? 

Mr.  Collett:  Objection  on  the  ground  of  imma- 
teriality. 

The  Court:  What  is  the  materiality  of  what  he 
got  when  he  left  there,  counsel? 

Mr.  McMurray:  Your  Honor,  I  intend  to  show 
by  these  questions  that  during  the  time  he  was 
there  his  mail  was  interfered  with  and  withheld 
from  him,  mail  and  other  material  sent  to  him  or 
brought  to  him,  and  at  the  end  of  his  incarceration 
he  was  given  a  tremendous  bundle  of  mail,  includ- 
ing publications  of  various  sorts  which  had  been 
addressed  to  him  [32]  and  brought  to  him  in  the 
jail  in  the  regular  course  of  the  United  States 
mail,  but  which  had  not  been  delivered  to  him.  It 
seems  to  me,  your  Honor,  that  that  is  one  of  the 
aspects  of  this  incarceration  which  should  be 
brought  to  the  attention  of  the  Court. 

The  Court:  Q.  You  received  when  you  left  cer- 
tain mail  which  had  not  been  delivered  to  you 
while  you  were  there,  is  that  right? 

A.    That  is  right,  a  large  pile  of  it. 

Q.    A  large  pile  of  mail? 
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A.  Yes,  including,  for  example  a  magazine  that 
my  wife  purchased  at  630  Sansome  Street. 

Q.  How  many  pieces  of  mail  would  you  estimate 
you  received  when  you  left? 

A.  It  was  a  bundle  wrapped  up  that  was — I 
would  say  about  30  inches  one  way  and  about  18 
inches  in  depth.  It  was  full  of  letters  and  maga- 
zines and  books  and  periodicals. 

The  Court:    All  right. 

Mr.  McMurray:  Q.  What  is  your  occupation, 
Mr.  Yanish? 

A.  I  work  for  a  newspaper,  a  labor  newspaper 
here  in  San  Francisco. 

Q.  Were  you  employed  on  that  same  newspaper 
at  the  time  you  were  arrested  and  put  in  jail? 

A.    I  was  employed  at  the  time,  yes. 

Q.    What  was  the  name  of  that  newspaper?  [33] 

A.    Daily  People's  World. 

Q.  Did  you  receive  copies  of  that  newspaper 
during  your  stay  in  the  jail? 

A.  The  first  few  days  the  paper  came  through 
and  then  it  suddenly  was  terminated.  Copies  of  the 
newspaper  were  included  in  the  mail  that  was  held 
up  by  Olson. 

Q.  When  you  wanted  to  write  a  letter  while  you 
were  there  was  it  possible  for  you  to  mail  a  letter? 

A.  Yes,  provided  I  left  it  unsealed  and  left  it 
in  a  box  where  the  guards  would  seal  the  mail  and 
then  forward  it.  I  paid  the  postage. 

Q.    You  were  instructed,  were  you,  that  no  mail 
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was  to  be  sent  out  unless  it  was  deposited  in  this 
box  and  left  unsealed  ? 
A.     That  is  right.    [34] 

*     *     *     •X-     » 

Mr.  McMurray:  Q.  Mr.  Yanish,  as  your  attor- 
neys in  this  case  you  employed  the  firm  of  Glad- 
stein,  Andersen  and  Leonard,  is  that  correct? 

A.     That  is  right. 

Q.  From  the  time  of  the  filing  of  the  petition 
of  habeas  corpus  you  also  employed  the  firm  of 
Dreyfus  and  McTernan?  A.    Right. 

Q.  And  for  presentation  of  your  case  to  Mr. 
Justice  Douglas  of  the  Supreme  Court  you  em- 
ployed the  firm  of  Forer  and  Rein  in  Washington, 

D.  CJ  A.    Right.   [35] 

*  *  *  *  * 

Cross  Examination 

Mr.  Collett:  On  the  16th  of  March  were  you  in 
the  office  [36]  of  your  attorney,  Mr.  Yanish? 

A.    Yes. 

Q.  Did  he  inform  you  that  the  deportation  order 
had  become  final  on  that  day? 

A.     That  was  not  the  subject  of  discussion. 

Q.     The  question  is  were  you  informed? 

A.    I  don't  think  so. 

Q.     I  would  like  an  answer. 

A.     I  am  quite  certain  we  were  not. 

Q.  You  say  that  you  were  not  informed  on 
March  16th  that  the  deportation  order  had  become 
final? 

The  Court:    Is  that  true  or  not? 
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A.     I  think  that  is  true. 

Q.    What? 

A.  That  I  didn't  know,  I  wasn't  informed  on 
the  16th. 

Mr.  Collett:    Q.    When  were  you  informed? 

A.  To  the  best  of  my  recollection  I  think  I 
learned  about  it  while  I  was  in  Sansome  Street. 

Q.    When? 

A.     Possibly  a  week  or  two  after  that  date. 
***** 

Mr.  Collett:  Q.  What  arrangements  did  you 
make  thereafter  [37]  to  leave  the  United  States? 

Mr.  McMurray:  I  will  object  to  that  as  irrele- 
vant and  immaterial?  Not  involved  in  this  contro- 
versy at  all. 

The  Court:    I  will  permit  the  answer. 

A.    Under   the   requirements   of   the   McCarran 

Act  I  filed  a  request  with  the  Soviet  Embassy  to  be 

admitted.  [38] 
***** 

Mr.  Collett:  Q.  When  did  you  sign  that  docu- 
ment? 

Mr.  McMurray :  It  has  been  asked  and  answered, 
your  Honor. 

The  Court:    I  think  it  has  been,  coimsel. 

Mr.  Collett:  In  light  of  the  answer,  a  document 
requesting  something  of  the  Soviet  government,  I 
would  like  the  answer  to  that  question:  When  that 
document  was  signed.  [40] 

The  Court :  Q.  Can  you  give  an  answer  to  when 
that  was  signed? 
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A.    I  don't  know  the  exact  date.  It  was  sometime 

during  my  incarceration  at  630   Sansome   Street, 

which  would  be  between  March  17th  and  May  27th. 

To  the  best  of  my  recollection  it  was  either  the 

latter  part  of  March  or  during  April,  but  I  just 

can't  swear  to  it  because  time  in  there  does  not 

have  the  same  meaning  that  it  does  out  here.  It 

does  not  make  the  same  impression  on  you.  [41] 
***** 

Mr.  CoUett:  Q.  With  regard  to  the  document 
pertaining  to  the  Soviet  Government,  have  you 
made  a  request  to  anyone  at  Immigration  with  re- 
gard to  such  documents? 

Mr.  McMurray:    Object  to  it  as  incompetent  and 

immaterial.  [43] 
***** 

Mr.  Collett:  If  the  Court  please,  there  was  an 
objection  made  to  the  question.  Is  your  Honor  sus- 
taining it? 

The  Court:    I  will  sustain  the  objection. 
***** 

Q.  You  did  not  leave  the  United  States  from  the 
time  that  [44]  you  knew  the  deportation  was  final 
and  that  you  were  to  leave  the  United  States,  did 
you? 

A.    Would  you  restate  that  question? 

The  Court:  Q.  Have  you  been  out  of  the  coun- 
try at  any  time  since  March  17,  1953? 

A.    No,  I  have  not.  This  in  answer  to  your  ques- 
tion, sir.  [45] 
***** 
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Mr.  Collett:  Q.  When  you  first  went  in  what 
happened?  Not  generally,  but  what  happened? 

A.  I  was  brought  into  a  little  office,  I  think  it 
was  on  the  fourteenth  floor  or  thirteenth,  one  of 
those  floors  at  which  time,  and  within  a  minute  or 
two,  I  was  immediately  let  out  again  by  the  guards. 

Q.    Where  did  you  go? 

A.    I  was  taken  down  one  floor. 

Q.    To  where? 

A.  To  one  of  the  offices.  I  think  it  was  Mr. 
Olson's. 

Q.    Do  you  recognize  Mr.  Olson? 

A.    Yes,  I  do.  He  is  sitting  in  the  courtroom. 

Q.  Is  there  any  doubt  that  it  was  Mr.  Olson's 
office? 

A.  It  is  pretty  definite.  I  am  quite  certain  it 
was,  yes. 

Q.    Was  he  there? 

A.     Yes,  I  am  quite  sure  he  was. 

Q.    Was  anyone  else  there? 

A.  The  guard— no,  the  guard  was  told  to  stay 
outside. 

Q.    Were  you  and  Mr.  Olson  alone  in  the  room? 

A.     To  the  best  of  my  recollection  we  were. 

Q.    What  was  the  conversation? 

A.  The  conversation  was  to  the  effect  that,  "Are 
you  going  to  post  this  new  bond?" 

I  answered  I  had  made  my  position  clear.  My 
position  had  been  made  clear  by  my  attorney.  [48] 

The  conversation  continued  on  along  that  line  for 


40  Nat  Yanish  vs. 

(Testimony  of  Nat  Yanish.) 

about  a  minute  or  two,  when  an  effort  was  made 

to  get  me  to  agree  to  post  bond. 

Mr.  CoUett:  I  object  to  that.  I  would  like  him 
to  state  the  conversation. 

The  Witness:  This  is  the  conversation.  You  can't 
put  quotes  around  it  because  I  didn't  take  notes  at 
the  time.  I  am  giving  you  the  conversation  to  the 
best  of  my  recollection.  At  which  time  I  was  told, 
"Well,  you  will  rot  in  this  place  until  you  do." 

Mr.  Collett:  Mr.  Olson  told  you  you  would  rot 
in  the  place?  A.    Yes. 

Q.  Was  that  the  whole  thing  that  was  said,  you 
will  rot  in  this  place  until  you  post  bail? 

A.     That  is  right. 

Q.    Was  that  all  the  conversation? 

A.  Then  the  guard  was  called  in  and  told  to 
take  me  upstairs  again. 

Q.  You  say  you  were  thrown  into  one  of  the 
cells.  What  do  you  mean  by  ''thrown"? 

A.  I  was  ordered  in.  I  was  led  in.  I  was  guided, 
directed. 

Q.  What  did  you  mean  when  you  told  the  Court 
you  were  thrown  into  the  cell  ? 

A.  Exactly  what  I  am  saying.  I  was  thrown  in. 
I  was  not  [49]  physically  or  bodily  thrown  in,  but 
I  think  counsel  will  understand  the  term  ''thrown." 
You  probably  have  used  it  yourself.  For  example, 
it  was  probably  meant  in  the  same  sense  that  Mr. 
Olson  said  to  one  of  my  attorneys  that  he  would 
throw  him  out,  and  possibly  Mr.  Olson  did  not  mean 
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he  would  bodily  throw  him  out.  I  meant  it  in  the 

same  sense,  I  think,  that  Mr.  Olson  meant  it. 

Q.  The  actual  fact  is  the  door  was  open  and  you 
walked  into  the  cell  in  a  perfectly  normal  manner. 
Is  that  right?  A.     That  is  right. 

Q.  You  call  it  a  cell.  That  is  the  50  ft.  room. 
You  would  say  about  the  size  of  this  courtroom? 

A.     That  is  right. 

Q.  The  door  was  opened  in  a  normal  manner 
and  you  walked  into  it? 

A.  The  door  was  unlocked  and  I  was  then  es- 
corted in. 

Q.  Did  you  stay  in  that  room  for  the  entire 
time  that  you  were  there? 

A.  For  the  entire  time  with  a  few  brief  inter- 
ludes, like  chow,  visitors,  occasional  library  privi- 
lege. 

Q.     That  was  constantly  your  sleeping  quarters? 

A.     That  is  right. 

Q.    You  were  not  changed  to  any  other  room? 

A.     That  is  right. 

Q.  You  slept  every  night  in  that  room  for  the 
entire  period  [50]  that  you  were  there,  is  that 
right?  A.     That  is  right. 

Q.  How  many  double  bunks  were  there  in  the 
room,  do  you  recall? 

A.  To  the  best  of  my  recollection  there  were 
around  twenty  four  or  something  like  that,  twenty 
four  double  tiered,  and  I  think  there  were  around 
twelve  on  each  side  of  the  room. 

Q.    Was  the  room  clean? 


42  Nat  Yanish  vs. 

(Testimony  of  Nat  Yanish.) 
A.    Yes,  after  a  fashion. 
Q.    What  do  you  mean  by  "after  a  fashion"? 
A,    Well,  it  wasn't  as  spotless  as  this  courtroom, 

for  example.  [51] 

***** 

Mr.  McMurray :  Your  Honor,  I  have  just  handed 
to  counsel  for  his  examination  certain  receipted  bills 
bearing  all,  except  in  one  instance,  the  stamp  of  the 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Mnth  Circuit,  the  "paid"  stamp.  I  do  not 
think  it  is  necessary  to  put  on  any  testimony  to 
identify  them. 

Mr.  Collett:  I  think  there  is,  if  the  Court  please. 
I  would  like  to  know  who  paid  them.  The  bills 
speak  for  themselves  as  far  as  their  being  paid.  Un- 
doubtedly they  were  paid.  But  whether  that  is  an 
element  in  this  case,  I  am  not  going  to  stipulate 
that  they  be  admitted  in  evidence  other  than  to  de- 
velop the  fact  that  there  were  certain  expenses,  but 
whether  it  was  any  expense  of  this  petitioner,  you 
will  have  to  prove  it. 

Mr.  McMurray:  Are  you  through  now,  counsel? 
I  will  offer  as  evidence  in  behalf  of  the  plaintiff,  the 
petitioner,  your  Honor,  the  following  receipted  bills 
on  the  billhead  of  the  office  of  the  Clerk  of  the 
United  States  Court  of  Appeals  [56]  San  Fran- 
cisco. These  are  uniformly  addressed  to  Messrs. 
Gladstein,  Andersen  and  Leonard,  and  they  bear 
the  name  and  number  of  the  case,  and  each  one 
bears  a  stamped  notation  ''paid"  with  the  date.  The 
first  is  the  bill  for  estimated  expense  of  printing 
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record  $150.  That  was  in  action  No.  13836,  which 
is  the  contempt  matter,  your  Honor. 

The  second  is  a  similar  bill  for  the  habeas  corpus 
matter,  $65. 

The  next  is  docket  fee  in  the  contempt  matter, 
$25.00. 

The  next,  purporting  to  be  a  letter  from  Paul  P. 
O'Brien,  the  Clerk,  indicating  that  $42.04  of  the 
amount  paid,  the  estimated  expense  of  printing 
both  these  records,  was  returned.  I  have  also  two 
bills,  receipted  bills,  for  $10  each  for  cost  bonds  on 
appeal.  I  will  offer  them  also  in  evidence. 

Mr.  Collett:  Objection,  if  the  Court  please.  No 
foundation  laid.  Immaterial  and  irrelevant. 

The  Court:  I  think  the  objection  will  have  to 
be  sustained,  counsel. 

Mr.  McMurray:  I  am  afraid  so.  Then  I  have 
also  a  bill  from  the  Pernau  Walsh  Printing  Com- 
pany, stamped  "paid"  and  addressed  to  Gladstein, 
Andersen,  and  Leonard  for  appellant's,  opening 
brief,  Yanish  against  Barber,  $191.43.  I  will  offer 
that. 

Mr.  Collett:    Same  objection. 

The  Court:    Same  ruling.  [57] 

Mr.  McMurray:  Your  Honor,  as  reluctant  as  I 
am  to  do  it,  I  suppose  I  can  take  the  stand  and 
testify  that  this  is  a  bill  or  receipted  bill  received 
by  my  law  firm,  which  is  in  my  file,  or  in  the  file 
of  my  law  firm,  in  my  custody.  I  think  that  will 
be  sufficient  identification  to  offer  it.  If  counsel  in- 
sists upon  it,  I  will  offer  to  take  the  stand. 

The  Court:     I  take  it  the  position  of  counsel  is 
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that  although  the  bills  were  paid  by  somebody,  there 
is  no  showing  that  they  were  paid  by  the  petitioner. 

Mr.  McMurray:    That  may  be. 

The  Court:    Isn't  that  your  position? 

Mr.  Collett:     That  is  right. 

Mr.  McMurray :  They  were  certainly  paid  by  the 
petitioner's  attorneys  on  his  behalf,  and  that  is  the 
way  these  bills  are  ordinarily  paid. 

The  Court :  Did  the  petitioner  ever  pay  them  to 
you? 

Mr.  McMurray:     I  believe  so,  your  Honor. 

The  Court:     That  is  the  point. 

Mr.  McMurray :  I  am  not  able  to  state.  If  he  has 
not  paid  them,  he  certainly  owes  them,  so  I  don't 
see 

The  Court:  Maybe  he  does  not.  Maybe  somebody 
else  paid  it  to  you.  Maybe  he  did  not  have  anything 
to  do  with  it  at  all,  and  if  so,  they  would  not  be 
any  element  here  which  you  could  contend  for. 

Mr.  McMurray:  I  take  it  from  that  the  testi- 
mony which  [58]  I  said  I  could  give  on  this  would 
not  be  acceptable. 

The  Court:  It  would  not  be  any  more  helpful, 
unless  you  are  able  to  say  who  paid  them.  If  you 
are  able  to  say  that,  of  course 

Mr.  McMurray :  I  can  certainly  say  that  the  firm 
of  Gladstein,  Andersen,  and  Leonard  paid  this  bill. 

The  Court:  That  still  is  not  the  point.  Who 
paid  Gladstein,  Andersen,  and  Leonard  for  it?  Did 
he  pay  them? 

Mr.  McMurray:  I  do  not  know  the  answer  to 
that,  your  Honor.  I  do  not  know  whether  it  has 
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been  paid  or  whether  it  has  not  been  paid  and  who 
paid  it.  It  is  my  position  that  it  is  immaterial.  I 
would  make  an  offer  of  proof,  then,  your  Honor, 
unless  your  Honor  wants  me  to  go  through  the  for- 
mality of  testifying — as  I  said  I  could  a  moment 
ago — and  your  Honor  indicated  you  did  not  desire 
that  testimony.  I  will  offer  to  prove  by  such  testi- 
mony as  I  outlined  a  moment  ago  by  myself  that 
this  bill  represents  the 

The  Court:  Why  don't  you  make  your  offer  of 
proof  that  the  firm  of  Gladstein,  Andersen,  and 
Leonard  paid  these  various  bills  that  you  are  talk- 
ing about. 

Mr.  McMurray :    I  so  offer  to  prove. 

Mr.  Collett:  I  object  on  the  same  grounds  as 
before. 

The  Court:  I  would  be  inclined  to  think  as  a 
part  in  the  link  of  proof  they  would  be  able  to 
prove  that. 

Mr.  Collett:  But  I  think  they  would  be  able  to 
prove  it  [59]  but  it  still  does  not  reach  the  essen- 
tial element. 

The  Court:  They  can't  put  all  their  proof  on  at 
one  time.  I  think  they  would  be  entitled  to  prove 
that  their  firm  paid  these  various  bills  for  bi-iefs, 
and  so  forth.  Now,  whether  the  defendant  paid  them 
is  another  question.  You  can't  do  it  all  at  one  time. 

Mr.  Collett:  That  may  be  so,  but  they  have  to 
lay  the  foundation  first  before  you  get  to  this  point. 

The  Court:     I  doubt  it. 

Mr.  Collett:    I  make  the  objection. 

The  Court:     Subject  to  your  objection  will  you 
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stipulate  that  these  bills  were  paid  by  the  firm  of 
Gladstein,  Andersen,  and  Leonard  in  these  cases  in- 
dicated by  counsel! 

Mr.  Collett:  The  receipts  speak  for  themselves. 
I  have  no  basis  for  saying  they  do  or  they  do  not. 
I  take  it  on  their  face  value  that  they  were  paid. 

The  Court:  I  am  going  to  admit  them  for  such 
value  as  they  may  have,  counsel,  showing  they  were 
paid  by  the  firm  of  Gladstein,  Andersen,  and 
Leonard. 

Mr.  McMurray :  Both  the  bills  for  the  cost  bond 
on  appeal  and  the  bill  from  Pemau  Walsh  for  the 
printing. 

Mr.  Collett:    Are  you  admitting  all  of  them? 

The  Court:    Yes,  for  such  value. 

Mr.  Collett:  Let  the  record  show  my  objection 
goes  to  the  entire  proof.  There  is  no  foundation 
laid.  [60] 

(Bills  referred  to  are  thereupon  received  in 
evidence  and  marked  Plaintiff's  Exhibit  1.) 

*****    r/?-j  "I 

Mr.  McMui^ray:  Your  Honor,  I  would  ask  leave 
to  recall  Mr.  Yanish  for  one  very  brief  bit  of  testi- 
mony. This  is  not  in  the  manner  of  redirect  exam- 
ination, your  Honor,  but  just  to  cover  one  matter 
which  was  omitted  inadvertently  on  his  direct  tes- 
timony. 

NAT  YANISH 
was  recalled  as  witness,  and  having  been  previously 
duly  sworn  testified  as  follows: 

Direct  Examination — (Continued) 
Q.     (By  Mr.  McMurray) :    Mr.  Yanish,  you  have 
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testified  that  you  retained  certain  attorneys  whom 
you  named  to  effect  your  release  from  imprison- 
ment. Do  you  recall  your  testimony  on  that  this 
morning  ?  A.     Yes. 

Q.    Have  you  paid  those  attorneys  ?      A.    Not  yet. 

Q.  Have  you  been  presented  with  the  bill  by 
those  attorneys?        A.     Not  yet. 

Q.  What  arrangement  did  you  have  with  those 
attorneys  regarding  the  payment  of  their  fees? 

A.  Well,  my  understanding  was  that  the  fee 
would  be  determined  at  the  end  of  these  hearings, 
and  that  I  was  given  to  understand  that  I  would 
be  able  to  get  a  return  of  my  fees  from  Mr.  Barber. 

Mr.  Collett:  I  ask  that  that  be  stricken,  if  the 
Court  please,  as  purely  hearsay,  conclusion  and 
opinion. 

The  Court:  I  think  that  last  is  a  conclusion, 
counsel.  "I  was  given  to  understand"  may  go  out. 

The  Witness:    I  was  told. 

Mr.  McMurray:  Q.  Your  arrangements  with 
your  attorneys,  the  arrangements  that  you  have  just 
testified  to,  were  made  in  a  conversation  ])etween 
yourself  and  one  of  your  attorneys,  is  that  right'? 

A.     That  is  right. 

Q.  At  what  time  was  that  with  relation  to  these 
events,  do  you  recall? 

Mr.  Collett:  I  object,  if  the  Court  j)lease.  No 
foundation  laid  as  to  what  conversation  is  being 
talked  about  now^ 

The  Court:  I  think  it  has  been  covered.  He  said 
he  has  not  received  any  bill  from  his  attorneys. 
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Mr.  McMurray :  If  it  is  clear,  your  Honor,  I  will 
leave  it  at  that.  That  is  all  I  have,  unless  counsel 
has  some  cross  examination  on  that. 

Mr.  Collett:     No. 

Mr.  McMurray:  Your  Honor,  that  is  the  peti- 
tioner's case.  I  should  like  at  some  time,  perhaps 
after  the  respondent's  case,  to  have  an  opportunity 
to  discuss  the  services  that  were  involved  and  to 
state  to  the  Court  what  I  think  would  be  a  reason- 
able fee  for  the  ser'^dces  that  were  involved.  [63] 

The  Court:    Do  you  desire  to  do  that  now? 

Mr.  McMurray:  I  may  as  well.  The  services  here 
involved  included,  first  of  all,  the  filing  of  the  peti- 
tion that  Barber  be  held  in  contempt  of  court  and 
argument  of  that  in  court,  of  course.  It  was  when 
Mr.  Yanish  was  jailed  nevertheless;  the  filing  of 
and  the  argument  on  the  petition  for  habeas  corpus 
and  the  appealing  of  both  of  those  cases  to  the 
Court  of  Appeals.  In  the  Court  of  Appeals  there 
was  argument. 

Mr.  Collett:  If  the  Court  please,  do  I  imder- 
stand  that  counsel  is  now  testifying?  Is  he  to  be 
imder  oath  or  is  he  just  making  a  statement? 

The  Court:  It  is  a  statement  of  what  the  attor- 
ney's fees  consist  of.  I  think  he  can  do  that  without 
taking  the  stand,  Mr.  Collett,  what  services  they 
rendered  in  connection  with  this  matter. 

Mr.  McMurray:  In  the  Court  of  Appeals,  your 
Honor,  in  addition  to  arguing  the  main  case,  there 
was  also  a  motion  for  bail  pending  appeal,  which 
was  argued  there,  and  then  a  motion  for  bail  pend- 
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ing  appeal,  which  was  presented  to  and  argued 
before  Mr.  Justice  Douglas,  so  that  the  services  of 
the  attorneys  covered  a  great  many  months,  num- 
erous motions,  one  major  brief,  the  briefing  and  ar- 
gument of  the  motions  on  bail,  and  the  motion  of 
the  respondent  that  the  case  be  dismissed  as  moot 
in  the  Court  of  Appeals.  All  of  this  will  be  apj^ar- 
ent,  your  Honor,  from  the  records  of  th(^  cases  in 
those  courts.  [64]  I  think,  your  Honor,  a  modest 
fee  for  the  services  involved  here,  which  dealt  with 
some  difficult  questions  of  law,  your  Honor,  would 
be  $7,500  that  would  be  an  adequate  but  modest  fee. 

Mr.  Collett:  Objection  is  made  on  the  same 
grounds  as  was  made  with  regard  to  the  other  bill 
that  your  Honor  admitted  in  evidence,  subject  to 
objection. 

The  Court:     Proceed.  ***** 

BRUCE  G.  BARBER 

was  called  as  a  witness  on  behalf  of  the  defendant, 
being  first  duly  sworn  testified  as  follows : 

Direct  Examination 

By  the  Clerk :  Q.  Will  you  state  your  name  for 
the  record?  A.    Bruce  G.  Barber. 

Q.  (By  Mr.  Collett)  :  What  is  your  official  ca- 
pacity, Mr.  Barber? 

A.  District  Director  of  the  Immigration  and 
Naturalization  Service  for  the  San  Francisco  Dis- 
trict. 

Q.     Are  you  present  District  Director? 
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A.     I  am,  sir. 

Q.  In  January,  1953  were  you  the  District  Di- 
rector? A.     Yes,  sir.  [65] 

Q.     And  ever  since  from  1953  to  the  present  time  ? 

A.     That  is  correct. 

Q.     How  long  have  you  been  District  Director? 

A.     Since  1950,  I  believe,  November  1950. 

Q.  Are  you  familiar  with  the  case  of  Nat  Yan- 
ish? A.     In  a  general  way  I  am,  yes. 

Q.  You  knew  the  proceedings  that  occurred  with 
regard  to  raising  the  bond  and  the  imposition  of 
conditions  in  that  bond  which  were  presented  to 
Judge  Lemmon  by  way  of  a  petition  for  an  injunc- 
tion? 

A.  Yes.  I  will  have  to  answer  again,  though,  it 
was  in  a  general  way.  I  did  not  know  the  specific 
details. 

Q.  In  January  and  February  1953  you  knew  that 
an  injunction  had  been  issued  in  the  action? 

A.    Yes. 

Q.  This  action  by  Judge  Lemmon  pursuant  to 
the  conditions  of  a  bond?  A.    Yes. 

Q.  And  that  was  under  the  law  as  it  existed, 
was  it  not,  prior  to  the  enactment  and  the  effective 
date  of  the  McCarran  Act  on  December  24,  1952? 

A.    Yes. 

Q.  The  McCarran  Act  became  effective  on  De- 
cember 24,  1952?  A.    Yes. 

Q.     That  is  known  as  Public  Law  414?  [66] 

A.     Yes. 

Q.     Subsequent  to  the  effective  date  of  the  Mc- 
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Carran  Act  did  you  receive  any  directive  or  instruc- 
tions from  the  Attorney  General  with  regard  to  sub- 
versive   cases   that   were    released    under   delivery 
bonds  prior  to  the  effective  date  of  Public  Law  414  ? 

A.     Yes,  we  did. 

Mr.  McMurray:  Objected  to,  your  Honor.  Even 
if  he  had  obtained  instructions,  and  even  if  those 
instructions  were  the  cause  or  immediate  reason  for 
his  acting,  that  in  no  way  excuses  the  act  on  which 
he  has  been  found  in  contempt  of  court. 

The  Court:     The  objection  is  overruled. 

Mr.  Collett:  Will  you  stipulate  he  received  such 
instructions  in  January  1953? 

Mr.  McMurray :  I  have  no  knowledge  on  the  sub- 
ject. If  he  testifies  it,  I  am  sure  that  he  did. 

Mr.  Collett:  Q.  Did  you  receive  instructions 
under  the  authority  of  the  Attorney  General  of  the 
United  States  with  regard  to  the  subversive  cases 
I  just  mentioned?  A.     Yes,  I  did. 

Mr.  McMurray :  Your  Honor,  I  am  going  to  object 
to  that  because  of  the  form,  when  he  says  "under 
the  authority  of  the  Attorney  General."  That  calls 
for  a  conclusion  and  opinion.  I  think  if  he  received 
instructions  from  the  Attorney  General  he  can  say 
so,  but  when  it  is  put  this  way,  we  are  getting  his 
interpretation  of  the  authority  imder  which  his 
instructions   [67]  were  received. 

The  Court:  I  would  think  this  is  a  preliminaiy 
question.  If  the  answer  is  yes,  I  expect  you  to  go  in 
and  show  w^hat  they  were. 

Mr.  Collett:     Yes. 
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Q.     Did  you  answer  the  question? 

A.     Yes. 

Mr.  Collett:  Will  you  mark  this  for  identifica- 
tion? 

(A  document  was  marked  respondent's  Ex- 
hibit A  for  identification.) 

Mr.  Collett:  I  will  show  you  respondent's  Exhibit 
A.  Can  you  identify  that  document? 

A.  Yes,  I  can.  That  is  the  instruction  I  received 
from  our  head  office  in  Washington. 

Q.     From  whom  was  that  instruction  received? 

A.  That  was  received  from  the  Commissioner  of 
the  Immigration  and  Naturalization  Service  sta- 
tioned in  Washington. 

Q.  Do  you  recall  when  you  received  the  docu- 
ment ?  A.     It  was  shortly  after  January  14th. 

Q.  Was  it  in  accordance  with  this  directive  that 
you  proceeded  to  consider  the  case  of  Nat  Yanish  as 
regards  the  bond  lYpon  which  he  was  then  released  ? 

A.  Yes,  that  is  correct;  except  that  there  was  a 
court  proceeding  pending,  and  we  did  have  an  offi- 
cer of  our  service  talk  to  the  Assistant  U.S.  Attor- 
ney, or  the  U.S.  Attorney's  Office,  [68]  as  to  what 
our  actions  should  be  with  respect  to  the  new  law 
and  the  proceeding. 

Q.  Was  that  at  your  express  direction  that  con- 
sultation was  had  with  the  Office  of  the  United 
States  Attorney?  A.     Yes,  it  was. 

Q.    Where?  In  San  Francisco? 

A.     In  San  Francisco. 

Q.    With  regard  to  what? 


Bruce  G.  Barber  iS3 

(Testimony  of  Bruce  G.  Barber.) 

A.  Whether  we  were  at  liberty  to  go  ahead  under 
that  directive  in  view  of  the  coui-t  proceeding.  As  I 
recall  it,  there  had  been  a  judgment  entered  at  that 
time,  and  the  discussion  involved  whether  we  should 
go  ahead  or  whether  we  should  have  some  further 
action  taken  on  it,  and  our  instructions  from  the 
United  States  Attorney's  Office  was  in  view  of  the 
order  of  the  court  dismissing  the  other  action,  as  I 
recall  it,  and  in  view  of  the  change  of  the  law  it 
would  be  proper  for  us  to  proceed. 

Q.    What  happened  thereafter? 

A.  I  received  a  call  thereafter,  I  think — and  my 
recollection  is  a  little  bit  hazy,  but  the  record  will 
show  what  took  place  I  think.  We  had  to  serve  the 
notice  on  the  alien  to  post  a  new  bond  with  certain 
conditions  in  the  ])ond  that  had  not  previously  been 
required  in  a  bond  in  our  understanding  of  the  law. 
I  had  some  conversation  relating  to  this  matter 
with  present  counsel,  Mr.  McMurray.  He  said  that 
he  would  have  [69]  the  alien  in  his  office,  and  that 
we  could  there  apprehend  the  alien.  I  can't  remem- 
ber now  just  why  he  did  not  bring  the  alien  to  the 
office.  He  did  notify  me,  however,  in  substance  that 
they  would  not  sign  the  bond.  They  were  contesting 
it  and  wanted  to  test  its  legality. 

The  Court:    Mr.  Collett,  nothing  has  been  offered 
yet  in  evidence. 

Mr.  Collett:     I  will  offer  it  in  evidence  at  this 
time. 

Mr.  McMurray:    Objected  to,  your  Honor,  on  tlie 
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ground  that  it  is  incompetent,  irrelevent  and  imma- 
terial. 

The  Court:  The  objection  may  be  overruled.  It 
may  be  admitted.  May  I  see  it?  Go  ahead. 

Mr.  Collett :  Q.  The  conversation  you  mentioned 
in  regard  to  Mr.  McMurray — when  was  that  *?  What 
date,  do  you  recall? 

A.  I  don't  recall  the  specific  date,  but  it  was  in 
connection  with  the  posting  of  a  new  bond  and 
would  have  been  just  preliminary  to  the  time  that 
Mr.  Yanish  was  turned  over  to  our  custody. 

Q.  You  knew  that  a  proceeding  was  instituted 
in  this  court  with  regard  to  contempt  as  to  the  en- 
deavor to  impose  conditions  upon  the  communica- 
tions that  had  occurred  prior  to  March  16th  ? 

A.  I  am  not  sure,  Mr.  Collett,  that  I  clearly  un- 
derstand your  question. 

Q.  Did  you  know  that  on  March  16th  there  was 
a  proceeding  instituted  in  this  court?  [70] 

A.  I  knew  that  there  was  a  proceeding  instituted 
in  the  court.  I  am  not  sure  of  the  dates. 

Q.  You  knew  that  that  proceeding  was  concerned 
with  the  question  of  contempt  or  injimction? 

A.    Yes. 

Q.  As  to  the  imposition  of  any  conditions  under 
Public  Law  414?  A.    Yes. 

Q.  Was  any  action  taken  with  regard  to  the  de- 
tention of  Mr.  Yanish  prior  to  the  ruling  of  this 
court.  Judge  Murphy,  in  that  proceeding? 

A.  It  is  my  recollection  that  no  action  was  taken 
until  after  the  ruling  by  the  court. 
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Q.  It  was  after  the  court  had  dismissed  that  pe- 
tition that  the  detention  of  the  petitioner  herein, 
Mr.  Yanish,  was  sought  and  obtained,  is  that  cor- 
rect? A.    Yes. 

Q.  In  the  meantime,  did  you  know  that  his  status 
had  changed  from  one  who  was  not  subject  to  de- 
portation, because  of  the  absence  of  a  final  order, 
to  one  subject  to  deportation  because  of  the  exist- 
ance  of  a  final  order?  A.    Oh  yes,  yes. 

Q.  That  occurred  when?  Do  you  know  of  your 
own  knowledge  ? 

A.  That  occurred  prior  to  the  time  that  he  was 
taken  into  custody.  In  other  words  we  had  a  war- 
rant of  arrest,  which  was  [71]  issued  for  the  pur- 
pose of  according  the  alien  a  hearing  to  show  cause 
why  he  should  not  be  deported,  and  the  warrant  of 
deportation  is  issued  directing  his  deportation  from 
the  United  States. 

Q.  That  final  order  of  deportation  had  been  en- 
tered prior  to  March  16th,  1952? 

A.     That  is  correct. 

Q.  You  are  familiar,  are  you  not,  with  the  con- 
ditions and  the  operation  of  the  Immigration  and 
Naturalization  orders  at  630  Sansome  Street  ? 

A.    Yes,  I  am. 

Q.  Do  you  personally  supervise  the  various  mat- 
ters pertaining  to  quarters,  food,  and  the  well  being 
of  all  the  prisoners  who  are  detained? 

A.  I  do  not  personally  supervise  it.  I  have  gen- 
eral supervision.  We  do  have  a  steward  in  charge  of 
the  culinary  work,  preparing  the  meals,  and  then 
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over  him  is  our  officer  who  is  in  charge  of  the 
guards,  and  over  above  him  is  Mr.  Stanley  Olson.  I 
go  into  the  detention  quarters,  not  at  regular  times. 
I  have  gone  in  many  times  at  night,  on  the  weekend 
— there  is  no  set  time  when  I  go  through  them.  I 
have  also  taken  people  through.  I  took  the  Common- 
wealth Club  through  the  quarters  not  too  long  ago. 

Q.  There  are  standard  procedures  with  regard 
to  inspection,  cleanliness,  and  the  establishment  of 
proper  menus  for  food  and  conditions  under  which 
the  detainees  eat  and  are  served  food,  [72]  is  that 
right  ? 

A.  Yes,  that  is  correct.  There  is  a  menu  pre- 
pared and  those  menus  are  forwarded  to  our  central 
office,  and  they  must  meet  certain  standards  as  to 
calories,  so  forth.  Also  the  meals  and  the  purchasing 
of  goods  to  prepare  the  meals  are  very  carefully 
allotted.  For  instance,  with  Chinese  we  have  to  buy 
a  certain  kind  of  rice.  We  have  certain  races  in  the 
detention  quarters  that  can't  eat  pork.  So  we  pur- 
chase our  food  to  meet  the  requirements  of  the  peo- 
ple we  may  have  in  the  detention  facility. 

Q.  Do  you  know  who  it  was  in  the  United  States 
Attorney's  Office  whom  you  consulted  with  regard 
to  the  e:ffectiveness  of  Public  Law  414? 

A.  I  personally  do  not.  I  believe,  however,  that 
Mort  Lavine,  who  is  one  of  our  officers,  consulted 
with  Bonsall.  I  believe  Mr.  Bonsall  was  then  the 
deputy  in  charge  of  our  work. 

Q.  It  was  after  the  consultation  that  the  decision 
was  made  to  proceed,  to  impose  conditions  of  bond. 
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and  the  letter  of  communication  was  sent  to  Mr. 
Yanish  with  respect  thereto? 
A.     That  is  correct. 
Mr.  Collett:     That  is  all. 

If  the  the  Court  please,  one  matter  I  would  like 
to  call  to  your  Honor's  attention,  which  is  in  the 
transcript  of  the  appeal.  There  is  a  stipulation  which 
was  entered  into  for  whatever  value  it  may  have.  It 
was  in  the  habeas  corpus  appeal  and  is  dated  April 
6th,  after  the  return  to  the  order  to  show  cause 
[73]  had  been  filed  on  March  20th.  That  is  on  pa^e 
15  and  16  of  the  transcript  in  No.  13785,  in  the 
Court  of  Appeals,  and  that  is  No.  32630  in  this 
court ; 

"It  is  hereby  stipulated  by  and  between  the  par- 
ties and  by  their  respective  coimsel  that  (1)  it  is  a 
fact  that  on  March  11,  1953,  the  Board  of  Immi- 
gration Appeals  made  its  order  confirmins^  the  ordor 
of  the  Assistant  Commissioner  dated  May  7,  1952 
directin.o;  the  deportation  of  Nat  Yanish  from  the 
United  States  and  (2)  That  in  the  light  of  the  fore- 
going the  allegations  of  paragraph  Til  of  the  re- 
spondent's return  to  the  order  to  show  cause  herein 
may  be  deemed  to  read, 

"  'denies  the  allegations  of  paragraph  III  and 
firmly  asserts  the  petitioner  is  lawfully  detained 
pursuant  to  authority  contained  in  Section  242 
(a)  and  242  (c)  of  Public  Law  414'." 
That  was  signed  by  all  counsel  for  the  petitioner 
and  the  United  States  Attorney. 
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Cross  Examination 

Mr.  McMurray:  Q.  Mr.  Barber,  do  you  recall 
the  occasion  when  Mr.  Yanish  was  arrested  by  your 
officers  in  March  of  1953?  A.     Yes. 

Q.  That  occurred  immediately  after  your  tele- 
phone conversation  or  one  of  your  telephone  con- 
versations with  me,  did  it  not? 

A.  I  think  we  had  some  conversation  the  day 
before  the  apprehension  took  place.  [74] 

Q.  On  that  occasion,  on  the  occasion  of  the  tele- 
phone conversation,  you  were  told  by  me  that  Mr. 
Yanish  would  be  in  my  office  but  that  he  would  not 
surrender.  If  you  wanted  to  arrest  him  you  would 
find  him  there. 

A.     I  think  that  is  correct. 

Q.  Mr.  Barber,  when  did  you  receive  notice  that 
the  deportation  order  had  become  final? 

A.     I  don't  remember  the  specific  date. 

Q.  When  you  received  it  did  you  communicate 
to  your  attorneys? 

A.  I  don't  remember  the  specific  procedure.  I 
will  have  to  testify  as  to  what  we  generally  do. 
Where  there  is  a  court  action  pending,  the  matter 
would  be  cleared  by  whatever  officer  would  ordinar- 
ily handle  the  deportation  matter  before  any  action 
is  taken  with  our  attorneys  who  represented  us  be- 
fore the  courts,  or  the  United  States  Attorney's 
Office,  I  should  say. 

Q.  When  you  have  a  matter  in  which  there  is 
some  court  action  pending  and  additional  material 
pertaining  to  that  man,  the  person  involved  there, 


Bruce  G.  Barber  f)!) 

(Testimony  of  Bruce  G.  Barber.) 
is  received  from  the  Immigration  Service  in  Wash- 
ington, don't  you  have  that  forwarded— isn't  it 
standard  procedure  to  have  that  forwarded  to  the 
attorney  who  is  representing  you  or  the  Service 
in  court? 

A.  Are  you  referring  to  the  instruction  here  that 
we  got  specifically? 

Q.  No,  I  am  referring  to  the  standard  procedure, 
if  there  is  [75]  one,  that  you  follow  when  you  have 
an  action  pending  in  court  regarding  somebody 
whom  you  are  seeking  to  deport 

A.     Yes. 

Q.  And  some  further  material  ])earing  on  his 
case  is  received  from  your  Washington  headquar- 
ters isn't  it  your  standard  practice  to  have  that 
material  referred  to  your  attorneys? 

A.  Anything  that  would  be  in  the  nature  of  an 
instruction  goes  to  all  employees  concerned,  and 
anything  that  bore  on  a  case  they  were  handling 
under  normal  procedure  would  be  referred  to  them. 

Q.  That  is  referred  by  them,  you  mean  by  your 
attorneys  ? 

A,  Yes,  or  to,  because  he  was  concerned  with  it. 
Most  of  our  instructions  have  general  distril)ution 
and  some  of  them  have  special  distribution. 

Q.  When  you  received  notice  that  the  order  of 
deportation  in  Mr.  Yanish's  case  had  become  final 
was  that  communicated  to  your  attorneys  ? 

A.  That  would  be  first  ordinarily,  and  then  I  do 
not  know  what  was  done  in  this  case,  but  that  would 
be  indicated  to  Mr.  Stan  Olson,  who  is  in  charge 
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of  the  deportation  and  detention,  and  then  if  there 
was  any  matter  in  the  file  indicating  an  action  be- 
fore the  court,  he  would  then  contact  our  attorneys. 

Q.  Do  you  know  when  you  became  aware  that 
the  deportation  order  had  become  final?  [76] 

A.     No  specifically. 

Q.  When  you  received  the  word  that  the  depor- 
tation order  had  become  final  what  action,  if  any, 
did  you  take  to  notify  Mr.  Yanish  or  his  attorneys 
that  you  consider  there  had  been  a  change  in  his 
status  ? 

A.  I  am  not  just  sure,  but  in  view  of  that  in- 
struction there  was  a  little  change  in  our  procedure. 

Q.  By  that  instruction  are  referring  to  respond- 
ent's Exhibit  A,  the  instruction  that  dated  January 
14,  1953? 

A.  Yes,  I  am.  If  you  will  notice,  that  instruc- 
tion requires  us  to  give  notice  to  the  alien  that  he 
is  required  to  come  in  and  post  a  new  bond,  includ- 
ing in  the  bond  the  provisions  that  are  referred  to 
therein. 

Q.  After  you  had  received  notice  that  the  depor- 
tation order  in  Mr.  Yanish's  case  had  become  final, 
what  steps  did  you  take,  if  any,  to  notify  him  that 
he  now  occupied  a  different  status  than  he  had 
before  ?  A.     I  don't  know  specifically. 

Q.  Did  you  receive  any  other  instructions,  Mr. 
Barber,  upon  which  you  acted  in  requiring  Mr. 
Yanish  to  post  a  bond,  any  other  instructions  than 
respondent's  Exhibit  A. 

A.     These  are  the  instructions  on  which  I  acted. 
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Q.     And  no  others? 

A.  There  are  other  instructions  as  to  procedural 
matters  that  are  not  contained  in  the  regulations 
or  not  contained  in  [77-78]  these  instructions  of 
this  kind,  but  they  are  mere  information  for  our 
officers,  which  is  a  procedural  thing  as  to  how  we 
would  accomplish  certain  things.  They  generally  are 
confidential  instructions. 

Q.  In  other  words  this  was  the  only  instruction 
or  authority  upon  which  you  relied  for,  first  of  all, 
requiring  the  posting  of  a  new  bond  and,  second, 
for  requiring  or  ordering  Mr.  Yanish's  imprison- 
ment, is  that  right*? 

A.  That  would  be  essentially  right,  but,  of  course, 
you  could  not  say  we  ignored  the  law.  This  is  based 
upon  the  statute  and  the  regulations  imder  the  law. 
This  is  our  directive  to  act,  and  this  instruction  is 
based,  at  least  we  believe  it  is  based  on  the  law  and 
the  regulations. 

Q.  When  you  received  this  respondent's  Exhibit 
A,  this  instruction,  did  you  prepare  or  have  pre- 
pared a  list  of  cases  to  which  you  thought  it  applic- 
able? 

A.  We  have  the  men  who  are  handling  these 
cases  directed  to  go  ahead  and  carry  it  out  and  thoy 
themselves  would  have  to  get  the  cases  together. 
They  may  be  in  different  stages  of  progress.  Some  of 
them  may  have  been  in  subversive  units  under  in- 
vestigation. Some  of  them  may  have  been  in  the 
detention  and  deportation  unit  and  it  would  be  nec- 
essary of  course,  to  get  the  file  together  to  see  what 


62  Nat  Yanish  vs. 

(Testimony  of  Bruce  G.  Barber.) 
the  status  of  it  was.  You  will  notice  in  the  last 
paragraph  they  specifically  say  that  is  not  to  apply 
to  cases  in  which  there  is  a  great — where  the  alien 
[79]  has  been  released  on  court  bond.  So  there  had 
to  be  a  review  of  each  file  and  each  individual  case. 

Q.  At  that  time,  Mr.  Barber,  did  you  make  the 
decision  or  was  the  decision  made  in  Washington 
about  which  cases  the  instruction  applied  to "? 

A.  Well,  instruction  is  a  general  standard  we 
would  all  be  guided  by  all  over  the  country.  You 
will  notice  there  they  mention  a  number  of  cases, 
all  of  which  cases,  were  not  in  this  district. 

Q.  Did  you  make  the  decision  which  case  this 
was  to  be  applied  to  or  was  that  decision  made  in 
Washington  or  elsewhere? 

A.  That  is  a  difficult  question  to  answer  because 
Washington  laid  down  the  standards.  We  were  only 
to  determine  whether  or  not  a  particular  case  came 
within  that  standard. 

Q.  You  did  make  that  latter  determination,  did 
you  ?  A.    Yes. 

Q.  Did  you  consult  with  Washington  about  it 
before  making  it?  That  is,  in  the  case  of  Mr. 
Yanish  ? 

A.  I  can't  recall  that  there  was  any  conversa- 
tion concerning  it. 

Q.  Did  you  request  information  from  Wash- 
ington or  from  the  United  States  Attorney  here 
before  you  took  the  first  step  in  applying  this  to 
Mr.  Yanish? 

A.    Well,  I  think  you  ought  to  be  more  specific. 
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You  would  help  me,  at  least,  in  giving  yon  an  an- 
swer as  to  what  step  you  [80]  may  mean.  There 
were  numerous  steps  necessary  to  be  taken.  We  had 
to  read  the  instruction  and  try  to  analyze  the  in- 
struction, and  then  we  had  to  decide  just  how  big 
a  job  it  was  going  to  be.  We  had  a  number  of  these 
cases.  Yanish  was  only  one  of  many. 

Q.  Before  you  first  applied  it  to  Mr.  Yanish  by 
requiring  of  him  that  he  appear  and  post  a  bond, 
did  you  ask  instruction  or  advice  from  Washington  ? 

A.  I  can't  recall  that  I  did.  I  took  it  that  this 
was  my  instruction,  the  exhibit  that  you  have  there. 

Q.  You  did  not  ask  for  any  particular  instruc- 
tion with  regard  to  Yanish? 

A.     I  can't  recall  of  any. 

Q.  Did  you  request  any  advice  from  the  United 
States  Attorney  here  with  regard  to  the  propriety 
of  proceeding  or  applying  this  directive  to  Yanish 
before  you  took  the  first  step  against  him? 

A.  It  is  my  recollection  that  we  did  and  I  have 
so  testified.  [81] 


***** 


Mr.  McMurray:  Q.  Did  you  at  any  time  seek 
the  advice  or  direction  of  the  Immigration  Service 
on  the  application  of  this  instruction,  Respondent's 
Exhibit  A,  to  a  case  in  which  you  personally  had 
been  ordered  by  a  district  court  not  to  do  the  thing 
that  this  directive  told  you  to  do? 

Mr.  Collett:  I  will  object  on  the  grounds  of  ob- 
scurity as  to  what  the  Immigration  Service  is  and 
what  is  meant  by  the  Immigration  Service. 
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The  Court:  You  mean  the  Commissioner  of  Im- 
migration in  Washington? 

Mr.  McMurray :  Yes.  May  I  modify  my  question 
to  specify  the  Commissioner  of  Immigration? 

A.  I  do  not  recall  specifically  discussing  this 
particular  case.  I  have  discussed  that  instruction  on 
numerous  occasions  [85]  with  the  central  office.  My 
conversation  probably  would  not  have  been  with 
the  Commissioner  but  would  have  been  with  Mr. 
Davaney,  who  would  be  the  man  I  would  normally 
talk  with  about  the  interpretation  of  an  instruction. 

Q.  Did  you  have  any  such  consultation  with 
Mr.  Davaney? 

A.  I  have  testified  before,  and  I  can't  now,  I 
simply  can't  clear  up  in  my  mind  as  to  whether  I 
did  or  not  in  this  specific  case. 

Q.  After  your  oral  statement  to  me  or  to  some- 
body in  our  office  that  Mr.  Yanish  would  be  re- 
quired to  surrender  unless  he  posted  a  new  bond, 
do  you  recall  that  the  existence  of  this  injunction 
was  pointed  out  to  you  when  you  said  that  you 
would  nevertheless  go  ahead?  Do  you  recall  that? 

A.  Counsel,  I  never  made  any  such  statement 
and  I  would  not  make  such  a  statement.  I  have 
always  listened  to  the  court.  The  court  is  the  one 
that  gives  us  the  interpretation  of  these  laws. 

Q.  Is  it  your  testimony  that  when  you  applied 
this  instruction  to  Mr.  Yanish  you  did  not  know 
of  the  existence  of  the  injunction  granted  by  Judge 
Lemmon  ? 
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Mr.  Collett:  Objection,  if  the  Court  please.  He 
can  ask  the  questions  directly. 

The  Court:    He  may  answer  that  question. 

The  Witness:    I  think  I  testified,  counsel 

The  Court :    Just  answer  yes  or  no.  [86] 
(The  question  read.) 

Mr.  Collett:  He  has  testified  already  several 
times  that  he  did. 

The  Court:    Just  answer. 

The  Witness:    I  am  a  little 

The  Court:     Read  the  question  again. 

(Question  reread.) 

A.    No,  that  is  not  my  testimony.  [87] 
***** 

Q.  At  the  time  that  this  oral  and  this  written 
demand  were  made,  you  knew  that  the  injunction 
granted  by  Judge  Lemmon  against  you  prohibited 
your  demanding  any  such  bond,  did  you  not? 

A.     That  is  not  my  recollection. 

Q.  I  take  it  you  did  not  before  making  the  de- 
mand read  the  injunction? 

A.  Well,  I  can't  recall  whether  I  specifically 
read  the  injunction.  I  think  I  did.  At  least  our 
representatives  read  it  for  me  and  informed  me 
about  it. 

Q.  And  you  therefore  interpreted  that  injunc- 
tion as  not  prohibiting  nor  demanding  a  bond  dif- 
ferent from  the  one  that  was  then  in  effect  except 
as  to  the  face  amount,  did  you? 

A.  No,  I  did  not.  I  did  not  so  testify.  What  I 
testified  to  was  that  I  understood  there  was  noth- 
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ing  pending  in  the  court  to  prevent  us  going  ahead 
with  the  instruction  that  we  had  from  our  central 
office  at  the  time  Nat  Yanish  was  taken  into  cus- 
tody. 

Q.  Mr.  Barber,  I  will  say  again,  my  questions 
are  directed  toward  the  time  that  you  demanded 
that  Yanish  post  a  new  bond. 

A.  In  order  to  answer  that  I  would  have  to  see 
the  file  and  see  when  we  made  the  demand.  I  can't 
recall  whether  we  sent  it  out  by  letter  or  whether 
it  was  an  oral  conversation  with  you.  [89] 

Q.  At  any  rate  the  fact  is  undisputed  appa- 
rently, is  it,  Mr.  Barber,  that  at  the  time  that  you 
made  the  demand  upon  Yanish  that  he  post  a  new 
bond,  you  did  not  know  that  Judge  Lemmon's  in- 
junction prohibited  thaf?  A.    No. 

Mr.  Collett:  I  object  to  that  question,  if  the 
Court  please,  as  being  argumentative,  and  it  is 
hearsay  and  calls  for  a  conclusion  as  to  what  the 
legal  effect  one  way  or  the  other  as  a  matter  of 
prohibition. 

The  Court :  I  think  he  can  answer  it  if  he  under- 
stands the  question. 

The  Witness:    No,  I  did  not. 

Mr.  McMurray:    That  is  all. 

Redirect  Examination 
Mr.  Collett :    Q.   Who  handled  most  of  the  affairs 
with  regard  to  the  class  of  individuals  concerned 
with  the  directive  Exhibit  A  in  your  office. 


Bruce  G.  Barher  67 

(Testimony  of  Bruce  G.  Barber.) 

A.  I  believe  Mr.  Stan  Olson  would  liaA'e  handled 
the  majority  of  those  details. 

Q.  Did  he  also  handle  the  matter  of  Mr.  Yanish, 
the  petitioner  here,  the  detail? 

A.  No,  I  am  thinking  of  two  things ;  one,  the  ad- 
ministrative procedure  and  the  other  the  court  pro- 
cedure. Of  course,  the  court  procedure  would  be 
handled  by  whoever  was  the  then  acting  law  oflBicer 
with  the  United  States  Attorney's  Office,  but  the 
administrative  matter  would  have  been  handled  by 
Mr.  Olson,  but  [90]  these  two  gentlemen  coordinate 
their  work.  They  must. 

Q.  With  regard  to  the  notice  and  the  taking  into 
detention,  the  notice  to  post  bond  with  conditions 
and  taking  him  into  detention,  you  have  testified 
that  at  the  time  he  was  taken  into  detention  it  is 
your  recollection  that  there  were  no  legal  proceed- 
ings to  prevent  it? 

A.    Yes,  that  is  correct.  [91] 

*     *     *     *     4t 

Q.  In  other  words,  you  were  satisfied  at  the 
time  that  Mr.  Yanish  was  taken  into  detention  that 
there  was  no  proceedings  then  pending  which  would 
prevent  or  interfere  with  your  taking  him  in  into 
detention,  is  that  right? 

A.    That  is  correct. 

Mr.  Collett:    That  is  all. 

Mr.  McMurray:    Just  one  question. 

Q.    Mr.  Barber,  are  you  an  attorney? 

A.    I  have  an  L.L.B.  degree. 
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The  Court:  What  do  you  mean  by  that?  Have 
you  been  admitted  to  practice? 

A.     No,  I  have  not,  your  Honor. 

Mr.  McMurray:    No  further  questions. 

The  Court:  Mr.  Barber,  have  you  read  the  de- 
cision in  this  [92]  matter,  Yanish  vs.  Barber,  the 
Circuit  Court  of  Appeals  decision? 

A.  I  think  I  did  at  the  time  it  came  down, 
your  Honor. 

Q.  It  came  down  a  couple  of  months  ago,  in 
March  of  this  year.  Did  you  read  it  then? 

A.  I  am  quite  sure  I  did.  I  try  to  read  all  of 
these  decisions.  I  take  them  home  in  my  briefcase, 
and  if  I  have  time,  I  read  them. 

Q.  Do  you  recall  this  language  in  the  opinion 
of  the  circuit  court  which  states,  "We  feel  con- 
strained to  observe  that  the  appropriate  procedure 
for  appellant — "  that  would  be  you — ''to  pursue  as 
a  public  officer  would  have  been  to  move  for  a 
modification  or  a  vacation  of  the  injunction.  It 
was  not  for  him  any  more  than  it  would  be  for  a 
private  individual  in  like  circumstances  to  decide 
that  an  injunction  order  running  against  him  had 
been  rendered  nugatory  by  subsequent  legislation. 
His  course  should  be  to  obey  it  unless  and  until  set 
aside  in  proceedings  brought  for  that  purpose." 
Do  you  recall  that  language? 

A.  Yes,  your  Honor.  I  am  sorry  I  did  not  re- 
member it  before,  but  I  have  been  working  on  this 
Wetback  thing  day  and  night  for  the  last  few  years. 
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I  did  not  recall  it  until  you  read  it  to  me.  I  not 

only  read  it  but  I  studied  it. 

Q.    You  understand  that  that  is  the  law  in  ref- 
erence to  a  situation  of  this  kind,  do  you  not  ? 
A.     I  certainly  do.  [93] 

The  Court:    That  is  all. 
***** 

STAN  OLSON 
was  called  as  witness  on  behalf  of  the  respondent 
and  being  first  duly  sworn  testified  as  follows : 

The  Witness:  If  the  Court  will  excuse  me,  I 
have  a  cold  and  I  may  be  coughing  here. 

The  Clerk:  Q.  Will  you  state  your  name  for 
the  record? 

A.     Stan  Olson. 

Direct  Examination 

Mr.  Collett:    Q.    What  is  your  official  capacity? 

The  Court:  If  there  are  some  brief  matters  you 
may  want  to  go  into,  Mr.  Collett,  you  may  do  so. 
I  do  not  know  that  you  have  to  go  into  the  entire 
conduct  of  the  jail. 

Mr.  Collett :  No,  I  am  not  going  into  the  conduct 
of  the  jail,  just  introductory  matter  pertaining  to 
and  supplementing  what  Mr.  Barber  has  testified. 

Q.    What  is  your  official  capacity? 

A.  I  am  the  chief  of  the  detention,  deportation 
and  "parole  section.  [94] 

Q.     Of  what? 
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A.  Of  the  Immigration  and  Naturalization  Serv- 
ice of  San  Francisco. 

Q.  That  is  your  present  occupation.  How  long 
have  you  been  in  such  capacity  1 

A.     For  approximately  18  months. 

Q.  In  all  of  1953  did  you  serve  in  that  capa- 
city? A.    Yes,  sir. 

Q.  During  the  months  of  February  and  March 
1953?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  case  of  Nat  Ya- 
nish and  the  Immigration  files  and  the  records? 

A.    Yes,  sir. 

Q.  Do  you  have  any  recollection  of  March  17, 
1953,  when  Mr.  Yanish  was  taken  into  detention? 

A.    Yes,  sir. 

Q.    Did  he  come  to  your  office  at  that  time? 

A.    Yes,  sir. 

Q.    Did  you  have  a  conversation? 

A.     I  believe  so. 

Q.     Who  was  present? 

A.  To  the  best  of  my  recollection  now  there  was 
either  one  or  two  of  the  investigators  that  had 
taken  Mr.  Yanish  into  custody,  and  I  believe  that 
Attorney  Brodsky  was  there,  although  I  am  not 
sure  on  that  point.  [95] 

Q.  Did  you  have  any  conversation  with  Mr. 
Yanish  ?  A.    Yes. 

Q.  Will  you  state  it  to  the  best  of  your  recol- 
lection? 

A.  At  that  time  we  had  prepared  a  new  bond 
containing  certain  conditions  pertaining  to  his  asso- 
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ciates,  traveling,  and  so  forth,  and  when  the  in- 
vestigators brought  him  to  my  office  he  was  asked 
— informed  of  the  conditions  and  asked  if  he  would 
sign  the  conditions  pertaining  to  his  release;  that 
there  was  some  conversation,  I  think  then  that  he 
would  not,  and  he  was  then  taken  into  the  deten- 
tion quarters.  It  was  very  brief,  to  the  best  of  my 
recollection,  probably  not  more  than  two  or  three 
minutes. 

Q.  Did  you  at  that  time  or  any  other  time  tell 
him  that  he  would  rot  in  that  place  until  he  posted 
bail?  A.    No,  sir. 

Q.  Do  you  have  any  knowledge  or  recollection 
of  the  events  preceding  March  17  with  regard  to 
notice  that  may  have  been  sent  to  Mr.  Yanish  ? 

A.    Yes,  sir. 

Q.  What  is  your  recollection  of  the  first  notice 
that  may  have  been  sent? 

A.  I  would  like  to  explain  just  a  little  bit.  Over 
a  period  of  the  last  six  years,  I  think,  I  have  had, 
in  one  capacity  or  another,  dealings  in  this  par- 
ticular case.  So  sometimes  the  events  would  kind  of 
intermingle.  However,  I  try  to  remember  [96]  each 
condition  as  it  comes  up.  I  am  trying  to  the  best  of 
my  recollection  to  remember  only  those  particular 
incidents  that  occurred  in  March  1953.  Now,  what 
was  the  question? 

Q.  Well,  I  will  withdraw  the  question  with  that 
statement.  Did  you  know  that  there  was  an  injunc- 
tion issued  by  Judge  Lemmon  with  regard  to  the 
imposition  of  conditions  on  bond? 
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A.  May  I  explain  a  little  biti  There  have  been 
so  many  court  actions  taken  that  I  was  not  sure 
what  was  there,  but  I  knew  there  was  some  court 
action  keeping  us  from  proceeding  with  his  depor- 
tation. 

Q.  Was  there  any  consultation  instituted  by  you 
with  the  United  States  Attorney  or  any  other  su- 
perior of  yours  with  regard  to  imposing  conditions 
in  the  bond?  A.    Yes,  sir. 

Q.    What  is  your  knowledge  on  that? 

A.  I  called  Mr.  Lavine  before  any  action  was 
taken  with  respect  to  requiring  him  to  appear  at 
our  office  to  post  a  new  bond.  I  knew  that  Mr.  La- 
vine  was  familiar  with  the  pending  court  proceed-' 
ings  at  that  time,  and  that  was  taken — I  don't  know 
— quite  some  time — just  how  long  before  we  called 
him  in  I  don't  recall,  but  it  was  a  few  days,  a  couple 
of  weeks,  and  so  forth. 

Q.  Was  that  prior  to  any  notice  of  any  kind, 
either  oral  or  written  to  Mr.  Yanish? 

A.  Yes,  sir,  because  I  had  received  this  directive- 
from  our  [97]  central  office,  and  it  is  part  of  my 
function  to  carry  an  order  out. 

Q.    What  are  you  referring  to? 

A.  Exhibit  A.  We  have  several  cases,  subversive 
cases,  that  are  pending  that  fall  within  that  in- 
struction there.  The  Yanish  case  is  only  one  of 
them,  and  when  it  came  up  to  the  time  of  deter- 
mining what  action  should  be  taken  in  the  Yanish 
case  under  that  directive,   I  did  talk  with  Mort 
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Lavine   pursuant  to   the  pending   court  action   at 

that  time. 

Q.     Was  it  your  understanding 

Mr.  McMurray:  I  will  object  to  leading  ques- 
tions here.  I  think  you  can  ask  him  what  his  un- 
derstanding was. 

The  Court:  I  think  it  is  leading,  counsel.  En- 
deavor to  avoid  that. 

Mr.  Collett:  I  do  not  want  to  resort  to  any  lead- 
ing questions.  The  question  I  have  in  mind  was  not 
leading.  That  was  only  leading  to  the  question. 

Q.  Were  the  notices  that  were  sent  to  Mr.  Ya- 
nish  initiated  by  yourself?  A.     Yes,  sir. 

Q.    Do  you  recall  when  the  first  notice  was  senf? 

A.  It  was,  I  would  estimate,  probably  10  days, 
two  weeks,  something — three  weeks  maybe — before 
he  was  finally  taken  into  custody. 

Q.    Was  it  oral  or  written?  [98] 

A.  To  the  best  of  my  recollection  the  first  no- 
tice was  a  written  notice,  sent  registered  mail  to 
both  Yanish  and  counsel. 

Q.  Was  the  consultation  with  the  United  States 
Attorney's  Office  regarding  the  propriety  of  that 
notice  before  the  notice  was  sent  or  after? 

A.    Before. 

Q.  It  was  before  it  was  sent.  How  long  before, 
do  you  know? 

A.  No,  Mr.  Collett,  because  we  had  so  many 
cases  that  were  pending  right  at  that  time  that  just 
exactly  when  we  took  up  the  Yanish  case  I  do  not 
recall. 
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Q.  Do  you  know  when  you  received  notice  of 
the  entry  of  the  final  notice  of  deportation? 

A.    Yes,  sir. 

Q.    When  was  that? 

A.  I  received  it  by  wire  from  our  central  office 
on  March  11. 

Mr.  Collett:    That  is  all. 

Cross  Examination 

Mr.  McMurray:  Q.  Do  you  have  a  clear  recol- 
lection, Mr.  Olson,  now  that  you  discussed  the  ques- 
tion of  requiring  a  new  bond  with  Mr.  Lavine  be- 
fore you  sent  out  any  notice  to  him? 

A.  There  was  no  question  of  it  in  my  mind, 
because  of  the  instruction  that  we  had  received  from 
our  central  office  I  had  to  take  some  action  on 
those  types  of  cases,  and  before  I  took  any  action 
on  Yanish's  case,  I  discussed  not  once  but  I  believe 
several  times  with  Mort  Lavine,  not  only  here,  by 
telephone,  [99]  but  in  my  own  office. 

Q.  Do  you  recall  that  there  was  some  court  pro- 
ceeding pending  which  prevented  you  from  carrying 
out  the  deportation? 

A.  I  wanted  to  find  out  whether  I  could  proceed 
in  the  Yanish  case  under  that  directive  without  in- 
terfering with  any  court  action  that  might  then  be 
pending. 

Q.  You  understood  that  there  was  something 
pending  at  that  time? 

A.  I  did  not  know  what  was  pending,  that  is 
the  reason  I  talked  with  Mr.  Lavine  about  it. 
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Q.  You  asked  him  if  there  was  something  pend- 
ing? A.    Yes. 

Q.     What  did  he  say? 

A.  I  don't  recall  just  what — what  I  asked  him 
was  whether  or  not  we  could  now  proceed  under 
this  directive,  that  there  was  no  impediment  by  any 
court  in  permitting  us  to  proceed,  and  the  ultimate 
answer  was  yes,  we  could  proceed.   [100] 


***** 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14518 

NAT  YANISH,  Appellant, 

vs. 

BRUCE  G.  BARBER,  etc.,  Appellee. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

On  the  within  appeal,  appellant  herein  will  rely 
upon  the  following  point: 

The  Court  erred  in  holding  that  although  the 
respondent  was  in  contempt  of  court,  no  fine  should 
be  levied  against  him  nor  other  redress  given  ap- 
pellant as  the  victun  of  respondent's  contemptuous 
acts. 

Dated:   November  3,  1954. 

GLADSTEIN,  ANDERSEN, 

LEONARD  &  SIBBETT, 
BENJAMIN  DREYFUS, 
FRANCIS  T.  McTERNAN, 
/s/  By   LLOYD  E.  McMURRAY, 
Attorneys  for  Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  November  5,  1954.  Paul  P. 
O'Brien,  Clerk. 
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No.  14,518 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Nat  Yanish, 

Appellant, 

vs. 

Bruce  G.  Barber,  District  Director, 
Immigration  and  Naturalization 
Service, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


This  is  an  appeal  (R.  8)  from  an  order  of  the  Court 
below  which,  while  holding  appellee  in  contempt  of  a 
prior  order  directing  him  not  to  impose  additional 
conditions  in  a  bond  which  had  been  posted  by  appel- 
lant, nonetheless  directed  that  no  sanctions  be  im- 
posed against  appellee  and  that  no  reparation  be 
awarded  appellant  (R.  4-5).  And  this,  despite  the 
fact  that  as  a  result  of  appellee's  contempt,  a])])ellant 
was  forced  to  spend  two  and  one-half  months  illegally 
in  jail  and  was  compelled  to  maintain  litigation  up 
to  and  including  Mr.  Justice  Douglas  to  procure  his 
release  on  bail. 


JURISDICTION. 

The  jurisdiction  of  the  Court  below  is  based  upon 
§  10  (c)  of  the  Administrative  Procedure  Act  (5 
USCA  1009)  ;  8  USCA  [1946  Ed.]  164,  now  8  USCA 
1329;  28  USCA  1331;  and  18  USCA  401  and  402). 
The  jurisdiction  of  this  Court  is  based  upon  28  USCA 
1291,  1292. 


STATEMENT  OF  THE  CASE. 
This  is  not  the  first  time  that  Yanish  has  had  to 
come  to  Court  to  obtain  relief  from  the  unlawful  acts 
of  over-zealous  administrators.  His  last  appearance  be- 
fore this  Court  resulted  in  an  opinion  (Yanish  v.  Bar- 
ber, 211  F.2d  467  [CA  9])  which  sets  the  stage  for 
this  appeal.^ 

In  that  opinion  Judge  Healy  recites  the  relevant 
backgroimd  facts  which  may  be  briefly  summarized 
as  follows: 

Yanish  lawfully  entered  the  United  States  approxi- 
mately forty  years  ago  when  he  was  a  child  of  seven. 
He  has  resided  here  continuously  ever  since.  In  1946 
he  was  arrested  on  a  deportation  warrant  which 
charged  him  with  membership  in  a  subversive  organi- 
zation. He  was  released  upon  bond  conditioned  ac- 
cording to  law  that  he  be  produced  when  required. 
For  some  three  years,  during  which  time  he  complied 


^For  other  facets  of  Yanish's  resistance  to  the  efforts  of  admin- 
istrative officers  to  deprive  him  of  or  to  limit  his  liberty  in  a 
manner  contrary  to  constitutional  prohibitions,  see  Mr.  Justice 
Douglas'  opinion  in  chambers  (Yanish  v.  Barber,  97  L.ed.  1637)  ; 
and  the  injunction  issued  by  Judge  Lemmon  (Yanish  v.  Barber 
[D.C.  N.D.,  CaHl,  No.  29013]). 


scrupulously  with  the  terms  of  the  bond,  this  re- 
mained his  status.  In  1949  appellee's  predecessor 
sought  to  revise  the  conditions  of  the  bond  by  re- 
quiring Yanish  to  make  periodic  visits  to  the  Immi- 
gration Service.  Yanish  challenged  the  right  of  the 
Service  to  impose  such  a  condition  on  his  bond  and 
on  July  28,  1950,  Judge  Lemmon  issued  an  injunc- 
tion permanently  restraining  appellee  ''from  requir- 
ing the  petitioner  [Yanish]  to  revise  or  amend  the 
said  bail  bond  .  .  ."  (211  F.2d  at  468). 

Two  and  one-half  years  went  by  during  which  time 
Yanish  continued  to  comply  scrupulously  with  the 
conditions  of  his  bond  without  incident.  Then  in 
March  of  1953  and  despite  the  existence  of  the  perma- 
nent injunction  of  Judge  Lemmon,  appellee  demanded 
of  Yanish  that  he  execute  a  new  bond  with  different 
and  more  onerous  conditions  than  were  previously 
required  of  him.  Upon  his  failure  to  do  so,  Yanish 
was  smnmarily  arrested,  held  in  custody,  and  de- 
prived of  his  liberty  until  he  was  ordered  released 
on  bail  by  Mr.  Justice  Douglas  in  May  of  1953. 

Just  before  his  arrest  Yanish  had  sought  to  obtain 
an  order  from  the  Court  below  holding  appellee  in 
contempt  of  Judge  Lemmon 's  order  for  demanding 
the  revision  of  the  bond,  but  the  Court  declined  even 
to  issue  an  order  to  show  cause  and  summarily  dis- 
missed Yanish 's  complaint.  This  Court,  in  the  opin- 
ion already  cited,  held  that  in  this  the  Court  below 
was  in  error  (211  F.2d  467,  468)  and  that  the  appro- 
priate procedure  for  appellee  to  have  followed  would 
have  been  to  move  for  a  modification  of  Judge  Lem- 


mon's  order.  This  Court  observed  that  so  long  as 
that  order  was  in  effect,  "his  [appellee's]  course 
should  be  to  obey  it"  (idid.,  at  470).  Accordingly 
it  reversed  the  judgment  of  dismissal  and  remanded 
the  cause  with  directions  to  the  Court  below  to  issue 
an  order  to  show  cause. 

Upon  the  remand  the  Court  below  (Judge  Hamlin) 
found  appellee  in  "technical"  contempt  of  Judge 
Lemmon's  order  (R.  4)  but  refused  to  impose  any 
sanctions  upon  appellee  or  to  award  any  reparation 
to  appellant  (R.  5). 

This  appeal  is  from  the  refusal  to  impose  sanctions 
and  award  reparation.  No  appeal  was  taken  by  ap- 
pellee from  the  finding  that  by  imprisoning  appellant 
he  was  in  contempt  of  Judge  Lemmon's  order. 


SPECIFICATION  OF  ERRORS. 

The  Court  below  erred  in  refusing  to  impose  sanc- 
tions upon  appellee  or  to  award  reparation  to  ap- 
pellant. 


ARGUMENT. 

This  appeal  presents  only  one  very  simple  question 
and  it  has  nothing  to  do  with  internal  security,  or  the 
views  of  appellant,  or  the  government's  program  to 
deport  subversive  aliens,  or  any  such  matters.  The 
question  is  this:  When  a  respondent  is  found  in 
contempt  of  a  Court  order  and  when  the  record  shows 
that  the  petitioner  has  suffered  damages  as  a  result  of 


that  contempt,  may  a  trial  Court  refuse  to  impose 
sanctions  on  respondent  or  award  reparations  to 
petitioner  ? 

As  we  have  pointed  out,  the  Court  below  did  find 
appellee  in  contempt  of  Judge  Lemmon's  order  and 
from  that  finding  appellee  did  not  appeal,  so  there  is 
no  question  here  but  that  appellee  was  so  in  con- 
tempt.^ The  sole  question  thus  presented  is  whether 
under  such  circumstances  and  in  the  face  of  an  un- 
disputed record  that  as  a  result  of  that  contempt  a])- 
pellant  was  incarcerated  for  two  and  one-half  months 
and  was  required  to  litigate  his  right  to  release  up  to 
and  including  a  Justice  of  the  Supreme  Court,  the 
Court  below  erred  in  refusing  him  reparation  for  the 
losses  he  suffered.  In  this  regard  it  must  be  noted 
that  the  Court  below  refused  to  aw^ard  appellant  any 
reparation  whatsoever,  so  that  we  are  not  here  con- 
cerned with  the  question  of  an  exercise  of  discretion 
in  fixing  the  amount  to  be  allowed.  The  total  ab- 
sence of  amy  award  raises  the  question  on  this  appeal. 

The  simple  question  thus  presented  has  a  most 
simple  answer:  The  Court  below  was  in  palpable 
error,  for  it  is  elementary  that 

*^If  complainant  makes  a  showing  that  respond- 
ent has  disobeyed  a  decree  in  complainant's  favor 
and  that  damages  have  resulted  to  conii)lainant 
thereby,  complainant  is  entitled  as  of  rigid  to  an 
order  in  civil  contempt  imposing  a  compensatory 


^Indeed,  it  is  probable  that  this  Court's  oi)inion  in  Yani<ih  v. 
Barber,  211  F.2d  467,  constitutes  the  "law  of  the  case"  on  this 
point.  But  we  need  not  concern  ourselves  with  this  since  no 
appeal  has  been  taken  from  Judge  Hamlin's  finding  that  appellee 
was  in  contempt. 
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fine/'  (Parker  v.  United  States,  153  F.2d  66,  70 
[CAl]). 

This  rule  is  of  universal  application  and  so  far  as 
we  know  has  never  been  questioned.  Indeed,  so  basic 
is  it  that  few  cases  have  bothered  to  enunciate  it.^ 
The  cases  generally  turn  upon  a  consideration  of  the 
elements  of  damage  which  properly  make  up  the  com- 
pensation to  be  awarded  (United  States  v.  United 
Mine  Workers,  330  U.S.  258,  303-304;  Lemam.  v. 
Krentler-Amold  Hinge  Last  Co.,  284  U.S.  448,  455; 
Gompers  v.  Bucks  Stove  d;  Range  Co.,  221  U.S.  418, 
443-4;  Judelshon  v.  Black,  64  F.2d  116  (CA  2); 
Norstrom  v.  Wahl,  41  F.2d  910,  914  (CA  7)). 

The  reason  for  the  rule  is,  of  course,  clear:  to  com- 
pensate complainant  for  the  loss  caused  by  respond- 
ent's disobedience  to  the  decree,  or,  otherwise  put,  to 
make  reparation  to  the  complainant  injured  by  re- 
spondent's disobedience  of  the  decree.  When,  as  here, 
it  is  shown  that  appellee  has  violated  the  decree  and 
appellant  has  suffered  thereby, 

*'The  court  has  no  discretion  to  withhold  the  ap- 
propriate remedial  order.  In  this  respect  the 
situation  is  unlike  that  of  criminal  contempt 
where  the  court  in  its  discretion  may  withhold 


3See  Union  Tool  Co.  v.  Wilson,  259  U.S.  107,  112:  '\  .  .  legal 
discretion  in  such  a  case  does  not  extend  to  a  refusal  to  apply 
well  settled  principles  of  law  to  a  conceded  state  of  facts." 

See  also,  Enoch  Morgan's  Sons  Co.  v.  Gibson,  122  F.  420,  423 
(CA  8)  :  "Moreover,  if  that  right  was  being  invaded  by  the 
appellee,  notwithstanding  the  decree,  the  court  which  entered 
the  decree  could  with  no  greater  propriety  refuse  relief,  when 
the  fact  was  called  to  its  attention  hj  the  appellant,  than  it 
could  withhold  an  execution  to  collect  a  judgment  which  it  had 
rendered." 


punishment  for  the  past  act  of  disobedience.  An 
order  imposing  a  compensatory  fine  in  a  civil 
contempt  proceeding  is  thus  analogous  to  a  tort 
judgment  for  damages  caused  by  wrongful  con- 
duct." {Parker  v.  United  States,  supra,  at 
p.  70.) 

Certainly  in  a  tort  case,  if  the  Court  found  that  the 
defendant  had  invaded  plaintiff's  rights  and  that 
plaintiff  had  suffered  damages  thereby,  there  would 
be  no  ^'discretion"  in  the  Court  to  refuse  to  assess 
damages. 

For  the  months  he  spent  in  jail  as  a  result  of  ap- 
pellee's illegal  conduct,  for  the  costs  and  reasonable 
attorneys  fees  required  to  procure  his  release  and 
prosecute  the  contempt  proceeding,  Yanish  is  en- 
titled to  reparations  against  appellee.  The  failure  of 
the  Court  below  to  award  such  reparations  was  clear 
error  and  requires  a  reversal  of  its  judgment  on  that 
issue. 

Dated,  San  Francisco,  California, 
May  11,  1955. 

Respectfully  submitted, 

Norman  Leonard, 
Francis  J.  McTernan,  Jr., 
Attorneys  for  Appellant. 

Gladstein,  Andersen,  Leonard  &  Sibbett, 
Dreyfus  &  McTernan, 
'Of  Counsel. 
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No.  14,518 

IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Nat  Yanish, 

Appellant, 
vs. 

Bruce  G.   Barber,  District  Director, 

Immigration     and     Naturalization 

Service, 

Appellee. 


APPELLEE'S  BRIEF. 


The  appeal  herein  is  from  the  order  of  the  District 
Court  of  July  12,  1954  which  found  that  respondent 
v^as  on  March  9,  19.53,  in  "technical  contem])t"  of  a 
previous  order,  dated  July  20,  1950,  enjoining-  tlie 
imposition  of  conditions  in  a  delivery  bond,  when 
he  notified  petitioner  that  conditions  would  W  im- 
posed, although  acting  in  good  faith  and  ))y  written 
direction  of  his  superior  officer,  but  decreed  that  no 
sanctions  be  imposed,  nor  reparations  be  awarded 
to  petitioner.    (R.  45.) 


JURISDICTION. 

Is  the  order  of  July  12,  1954  from  which  the  appeal 
herein  was  noted,  an  appealable  order?  Said  order 
involves  a  civil  contempt  proceeding. 

McCrone  v.  United  States,  307  U.S.  61,  64; 

Fox  V.  Capital  Co.,  299  U.S.  105. 

Appellant  cites  28  TJ.S.C.  1291,  1292  as  conferring 
jurisdiction  upon  this  Court. 

Appellee  challenges  jurisdiction  under  either  sec- 
tion on  the  ground  that  the  order  appealed  is  neither 
a  final  order  under  1291,  nor  an  interlocutory  order 
under  1292. 

Roger  St.  Helen  v.  Wyman,  No.  14619  decided 

by  this  Court  April  13,  1955 ; 
McDoyle  v.  London  Guarantee  Co.,  204  U.S. 

599; 
Taylor  v.  Bowles,  (CA-9)  152  F.  2d  3; 
In  re  Eshay,  (CA-3)  122  F.  2d  819. 


STATUTES. 

8  U.S.C.  (1946  ed.)  156,  Section  20  of  the  Immi- 
gration Act  of  1917,  as  amended: 

u*  *  *  Pending  the  final  disposal  of  the  case 
of  any  alien  so  taken  into  custody,  he  may  be 
released  under  a  bond  in  the  penalty  of  not  less 
than  $500  with  security  approved  by  the  Attor- 
ney General,  conditioned  that  such  alien  shall  be 
produced  Avhen  required  for  a  hearing  or  hearings 
in  regard  to  the  charge  upon  which  he  has  been 
taken  into  custody,   and  for  deportation  if  he 


shall  be  found  to  be  unlawfully  within  the  United 
States.'' 

Effective  September  23,  1950,  sec.  23  of  the  Inter- 
nal Security  Act  of  1950  amended  sec.  20  of  the 
1917  Act. 

(1)  The  above  portion  of  8  U.S.(\  156  was 
amended  as  follows: 

''Pending  final  determination  of  tlic  dcporta- 
bility  of  any  alien  taken  into  custody  under  war- 
rant of  the  Attorney  General,  such  alien  may,  in 
the  discretion  of  the  Attorney  General  (1)  be 
continued  in  custody;  or  (2)  be  released  under 
bond  in  the  amount  of  not  less  than  $500  with 
security  approved  by  the  Attorney  General ;  or 
(3)  be  released  on  conditional  parole.  It  shall 
be  among  the  conditions  of  any  such  l)ond,  or 
of  the  terms  of  release  on  parole,  that  the  alien 
shall  be  produced,  or  will  produce  himself,  when 
required  to  do  so  for  the  purpose  of  defending 
himself  against  the  charge  or  charges  under 
which  he  was  taken  into  custody  and  any  other 
charges  which  subsequently  are  lodged  against 
him,  and  for  deportation  if  an  order  for  his  de- 
portation has  been  made." 

(2)  The    following    paragraph    was    added    as    8 

U.S.C.  156(b): 

"(b)  Any  alien,  against  whom  an  order  of 
deportation,  heretofore  or  hc^rcnifter  issued,  has 
been  outstanding  for  more  than  six  months  shall, 
pending  eventual  deportation,  be  subject  to  super- 
vision, under  regulations  prescribed  })y  the  At- 
torney General.  Such  regulations  shall  vcnjiiirc 
any  alien  subject  to  supervision   (1)   to  ai^pear 


from  time  to  time  at  specified  times  or  intervals 
before  an  officer  of  the  Immigration  and  Natural- 
ization Service  for  identification;  (2)  to  submit, 
if  necessary,  to  medical  and  psychiatric  examina- 
tion at  the  expense  of  the  United  States;  (3)  to 
give  information  under  oath  as  to  his  nationality, 
circumstances,  habits,  associations,  and  activities, 
and  such  other  information  whether  or  not  re- 
lated to  the  foregoing  as  the  Attorney  General 
may  deem  fit  and  proper;  and  (4)  to  conform 
to  such  reasonable  written  restrictions  on  his 
conduct  or  activities  as  are  prescribed  by  the 
Attorney  General  in  his  case.  Any  alien  who 
shall  willfully  fail  to  comply  with  such  regula- 
tions, or  willfully  fail  to  appear  or  to  give  in- 
formation or  submit  to  medical  or  psychiatric 
examination  if  required,  or  knowingly  give  false 
information  in  relation  to  the  requirements  of 
such  regulations,  or  knowingly  violate  a  reason- 
able restriction  imposed  upon  his  conduct  or  ac- 
tivity, shall  upon  conviction  be  guilty  of  a  felony, 
and  shall  be  fined  not  more  than  $1,000  or  shall 
be  imprisoned  not  more  than  one  year,  or  both." 

8  U.S.C,  1252(a),  Section  242(a)  of  the  Immigra- 
tion and  Nationality  Act  of  1952: 

"(a)  Pending  a  determination  of  deportabil- 
ity  in  the  case  of  any  alien  as  provided  in  sub- 
section (b)  of  this  section,  such  alien  may,  upon 
warrant  of  the  Attorney  General,  be  arrested  and 
taken  into  custody.  Any  such  alien  taken  into 
custody  may,  in  the  discretion  of  the  Attorney 
General  and  pending  such  final  determination  of 
deportability,  (1)  be  continued  in  custody;  or  (2) 
be  released  under  bond  in  the  amount  of  not 
less  than  $500  with   security  approved  by  the 


Attorney  General,  containing  siioh  conditions  as 
the  Attorney  General  may  prescribe;  or  (3)  be 
released  on  conditional  parole.  But  such  ])ond 
or  parole,  whether  heretofore  or  hereafter  author- 
ized, may  be  revoked  at  any  time  by  the  Attorney 
General,  in  his  discretion,  and  the  alien  may  be 
returned  to  custody  under  the  warrant  which 
initiated  the  proceedings  against  him  and  de- 
tained until  final  determination  of  his  deportal)il- 
ity.  *  *  *" 

8  U.S.C.  1252(c),  Section  242(c)  of  the  Immigra- 
tion and  Nationality  Act  of  1952: 

''When  a  final  order  of  deportation  under  ad- 
ministrative processes  is  made  against  any  alien, 
the  Attorney  General  shall  have  a  period  of  six 
months  from  the  date  of  such  order,  or,  if  judicial 
revicAV  is  had,  then  from  the  date  of  the  final  or- 
der of  the  court,  within  which  to  effect  the  alien's 
departure  from  the  United  States,  during  which 
period,  at  the  Attorney  General's  discretion,  the 
alien  may  be  detained,  released  on  bond  in  an 
amount  and  containing  such  conditions  as  the  At- 
torney General  may  prescribe,  or  released  on 
such  other  condition  as  the  Attorney  General 
may  prescribe.  *  *  *" 

8  U.S.C.  1252(d),  Section  242(d)  of  the  Immigra- 
tion and  Nationality  Act  of  1952: 

^'(d)  Any  alien,  against  whom  a  final  order 
of  dei)ortation  as  defined  in  subsection  (c)  of  this 
section  heretofore  or  hereafter  issued  has  ))een 
outstanding  for  more  than  six  months,  shall,  pend- 
ing eventual  deportation,  be  subject  to  super- 
vision under  regulations  i)rescri])ed  by  tlie  Attor- 
ney General.    Such  regulations  shall  include  pro- 


visions  which  will  require  any  alien  subject  to 
supervision  (1)  to  appear  from  time  to  time  be- 
fore an  immigration  officer  for  identification;  (2) 
to  submit,  if  necessary,  to  medical  and  psychiatric 
examination  at  the  expense  of  the  United  States ; 
(3)  to  give  information  under  oath  as  to  his  na- 
tionality, circumstances,  habits,  associations,  and 
activities,  and  such  other  information,  whether 
or  not  related  to  the  foregoing,  as  the  Attorney 
General  may  deem  fit  and  proper;  and  (4)  to 
conform  to  such  reasonable  written  restrictions 
on  his  conduct  or  activities  as  are  prescribed  by 
the  Attorney  General  in  his  case.  Any  alien 
who  shall  willfully  fail  to  comply  with  such  regu- 
lations, or  willfully  fail  to  appear  or  to  give  in- 
formation or  submit  to  medical  or  psychiatric  ex- 
amination if  required,  or  knowingly  give  false 
information  in  relation  to  the  requirements  of 
such  regulations,  or  knowingly  violate  a  reason- 
able restriction  imposed  upon  his  conduct  or  ac- 
tivity, shall  upon  conviction  be  guilty  of  a  felony, 
and  shall  be  fined  not  more  than  $1,000  or  shall 
be  imprisoned  not  more  than  one  year,  or  both." 

8  U.S.C.  1101,  note.  Section  405(a)  of  the  Immigra- 
tion and  Nationality  Act  of  1952: 

''Nothing  contained  in  this  Act,  unless  other- 
wise specifically  provided  therein,  shall  be  con- 
strued to  affect  the  validity  of  any  declaration 
of  intention,  petition  for  naturalization,  certifi- 
cate of  naturalization,  certificate  of  citizenship, 
warrant  of  arrest,  order  or  warrant  of  deporta- 
tion, order  of  exclusion,  or  other  document  or 
proceeding  which  shall  be  valid  at  the  time  this 
Act  shall  take  effect;  or  to  affect  any  prosecu- 
tion, suit,  action,  or  proceedings,  civil  or  criminal, 


brought,  or  any  status,  condition,  rij^lit  in  process 
of  acquisition,  act,  thing,  liability,  o])ligation,  or 
matter,  civil  or  criminal  done  or  existing,  at  the 
time  this  Act  shall  take  effect;  but  as  to  all  such 
prosecutions,  suits,  actions,  proceedings,  statutes, 
conditions,  rights,  acts,  things,  liabilities,  obliga- 
tions or  matters  the  statutes  or  parts  of  statutes 
repealed  by  this  Act  are,  unless  otherwise  spe- 
cifically provided  therein,  hereby  contiruied  in 
force  and  effect." 


QUESTION  PRESENTED. 

The  only  question  cited  concerns  the  specification 
of  error  that  the  Court  erred  in  refusing  to  impose 
sanctions  and  award  reparations. 


STATEMENT  OF  THE  CASE. 
The  deportation  proceedings  against  ap])ellaiit  were 
commenced  in  1946  under  the  Act  of  February  5,  1917 
(39  Stat.  874).  Pending  the  final  disposition  of  the 
charge  appellant  was  released  on  bond.  The  determi- 
nation of  deportability  of  appellant  was  pending  in 
1950  when  the  order  of  July  28,  1950,  enjoining  ap- 
pellee from  "requiring  (Yanish)  to  revise  or  amend 
the  said  bail  bond  by  requiring  periodic  visits  from 
him  to  the  Immigration  Service,  or  in  any  other 
particular  except  as  to  the  principal  amount  of  said 
bond",  was  entered.  On  December  24,  1952  Public 
Law  414,  82nd  Congress,  the  McCarran-Waltcr  Act, 
8  U.S.C.  1101  et  seq.,  became  effective. 
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On  March  9,  1953  the  determination  of  the  deporta- 
bility  of  appellant  was  still  pending.  The  notice  then 
given  to  appellant  that  conditions  would  be  imposed 
in  the  bond  was  by  written  direction  of  appellee's 
superior  and  in  accordance  with  Sec.  242(a)  of  the 
McCarran-Walter  Act  (8  V.S.C,  1252(a)),  and  section 
23  of  the  Internal  Security  Act  of  1950  (64  Stat. 
98),  which  amended  8  U.S.C.  156  (Section  20  of  the 
Immigration  Act  of  1917). 

On  March  11,  1953  the  status  of  appellant  changed 
in  that  on  said  day  a  final  order  of  deportation  was 
made  against  him.  The  Court  below  has  found  that 
appellant  was  "so  notified"  on  March  16,  1953. 

On  March  17,  1953  appellant,  being  then  subject  to 
a  final  order  of  deportation  of  which  he  had  notice, 
was  taken  into  custody. 


ARGUMENT. 
I. 

Appellant  apparently  has  not  read  the  order  of 
the  Court  below  from  which  the  appeal  has  been 
taken.     On  page  4  of  his  brief  he  says: 

"This  appeal  is  from  the  refusal  to  impose 
sanctions  and  award  reparation.  No  appeal  was 
taken  from  the  finding  that  by  imprisoning  appel- 
lant he  was  in  contempt  of  Judge  Lemmon's 
order." 

There  has  been  no  such  finding.  The  only  finding 
made  was  that  a  "technical  contempt"  occurred  on 
March  9,  1954  when  appellee  notified  petitioner  that 


conditions  would  be  imposed.  The  mtice  to  appellant 
was  the  only  act  committed  by  appellee  prior  to  March 
11,  1953  and  while  deportation  proceedings  were  pend- 
ing. Subsequent  to  March  11,  1953  the  status  of  appel- 
lant had  changed.  He  was  then  subject  to  a  final  order 
of  deportation.  The  trial  judge's  use  of  the  word 
''technical"  clearly  indicates  that  although  he  found 
that  appellee  had  acted  in  good  faith  and  by  written 
direction  of  his  superior,  in  view  of  this  Court's  hold- 
ing that  the  applicability  of  Section  242  "must  be 
considered  in  the  light  of  the  broad  and  comprehen- 
sive savings  clause"  (Sec.  405  of  the  McCarran-Walter 
Act  (8  U.S.C.  1101,  note))  he  had  concluded  that  a 
status  under  the  1917  Act  and  the  order  of  July  28, 
1950  had  been  saved  to  appellant  pending  final  deter- 
mination of  deportability  and  that  therefore  there  was 
a  technical  violation.  The  trial  judge  also  expressly 
found  that  when  appellant  was  taken  into  custody  on 
March  17,  1953  his  status  had  changed  in  that  the 
order  for  deportation  had  become  final. 

Appellant's  statement  on  page  1  of  his  brief — "and 
this,  despite  the  fact  that  as  a  result  of  appellee's  con- 
tempt, appellant  was  forced  to  spend  two  and  one- 
half  months  illegally  in  jail  *  *  *"  is  not  supjiorted 
by  the  Court's  finding. 

Appellant's  statement  on  page  5  of  his  brief — "The 
sole  question  thus  presented  is  whether  under  such 
circumstances  and  in  the  face  of  an  undisputed  record 
that  as  a  result  of  that  contempt  ap})ellant  was  incar- 
cerated for  two  and  one-half  months  *  *  *" — is  not 
supported  by  the  Court's  finding. 
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We  repeat  that  the  only  contempt  found  by  the 
Court  is  in  sending  the  notice  on  March  9  and  this  the 
Court  characterized  as  ''technical". 

Appellant  has  not  specified  the  -finding  of  the  Court 
as  error. 


II. 

THE  MATTER  OF  THE  RELEASE  OF  APPELLANT  FROM  CUS- 
TODY PENDING  DEPORTATION  PROCEEDINGS  BECAME 
MOOT  ON  MARCH  11,  1953  WHEN  THE  DEPORTATION  ORDER 
BECAME  FINAL. 

On  March  16,  1953  appellant  received  notice  that 
the  deportation  order  had  become  final  on  March  11, 
1953.  On  March  17,  1953  a  petition  for  a  writ  of 
habeas  corpus  was  filed  below.  The  petition  (p.  6 
Tr.  of  Record,  No.  13,785  this  Court)  alleges  in 
paragraph  V(c)  ''that  242(a)  of  the  Immigration  and 
Nationality  Act,  under  color  of  which  the  Immigration 
and  Naturalization  Service  purports  to  act,  has  no 
application  to  petitioner,  in  that  petitioner  has  been 
released  under  a  bond  not  referred  to  in  said  section, 
and  further,  that  by  section  405  of  said  Act  the 
provisions  of  the  Act  are  inapplicable  to  the  status, 
rights  and  bond  of  petitioner."  The  petition  was  not 
entertained  below.  An  appeal  from  the  dismissal  order 
was  noted  and  on  March  22,  1954  after  appellant 
conceded  the  cause  to  be  moot,  this  Court,  in  No. 
13,785,  entered  a  per  curiam  order  dismissing  the 
appeal  as  moot. 

In  United  States  ex  rel.  Spinella  v.  Savoretti,  201 
F.  2d  364  (CA-5),  cert.  den.  345  U.S.  975,  a  petition 
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for  writ  of  habeas  corpus  for  release  under  })ond 
pending    deportation    proceedings    was    denied    and 
petitioner  appealed.    Before  the  hearing  date  of  the 
appeal,  appellee  filed  a  motion  to  dismiss  the  appeal 
as  moot  on  the  ground  that  the  deportation  order  had 
become   final.     The    Fifth    Circuit   held   ])er   curiam 
"that  the  deportation  order  is  now  final;  that  the 
question  raised  by  his  appeal,  whether  the  Court  erred 
in  denying  their  bond  pending  the  deportation  pro- 
ceedings, has  become  moot",  and  dismissed  the  appeal. 
This  Court,  in  Carlisle  v.  Layidon,  219  F.  2d  439 
(CA-9),  upon  a  similar  situation  likewise  dismissed 
the  appeal  as  moot  ar^  cited  Spinella  v.  Savoretti, 
supra.    The  appeal  was  from  a  denial  in  a  habeas 
corpus  proceeding  of  liberty  pending  final  determi- 
nation of  deportation  proceedings  before  immigration 
authorities.    The  deportation  proceedings  were  com- 
pleted  and   petitioner-appellant   was  finally   ordered 
deported.    On  April  15,  1955  the  opinion  appearing 
at  219  F.  2d  439,  was  amended  by  striking  the  last 
two   paragraphs   and   inserting  in  lieu   thereof   the 
following : 

*'We  therefore  hold  that  this  appeal  is  moot. 
United  States  ex  rel.  Spinella  v.  Savoretti,  5  Cir., 
201  F.  2d  364;  certiorari  denied  345  U.S.  975,  73 
S.  Ct.  1124,  97  L.  Ed.  1930. 

*' Appeal  dismissed." 
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III. 


Appellant  contends  that  he  is  entitled  as  of  right 
to  an  order  in  civil  contempt  imposing  a  compensa- 
tion fine  and  relies  upon  Parker  v.  United  States 
(CA-1),153F.  2d66. 


(a)  The  action  of  the  trial  Court  is  discretionary. 

From  Union  Tool  Co.  v.  Wilson,  259  U.S.  107,  the 
following  is  quoted  from  page  112 : 

''In  the  determination  of  the  question  whether 
an  injunction  has  been  violated  and  if  so  whether 
compensation  shall  be  made  to  the  injured  party, 
there  may  be  occasion  for  the  exercise  of  judicial 
discretion;  but  the  order  to  be  entered  in  such  a 
proceeding  is  not  exclusively  or  necessarily  a  dis- 
cretionary one.  See  Christensen  Engineering  Co. 
V.  W estinghoiise  Air  Brake  Co.,  135  Fed.  774; 
Gordon  v.  Turco-Halvah  Co.,  247  Fed.  487." 

Of.: 

United  States  v.   United  Mine  Workers,  330 

U.S.  258; 
Gompers  v.  Buck's  Stove  <&  Range  €o.,  221 

U.S.  418. 

In  Miller  v.  Zaharias  (CA-7),  168  F.  2d  1,  3,  cert, 
den.  335  U.S.  823,  the  Seventh  Circuit  held: 

"As  we  have  frequently  held,  the  action  of 
the  trial  court  upon  a  charge  of  contempt  is  dis- 
cretionary in  character  and  is  not  to  be  reversed 
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except   for  abuse   of  sucli   discretion   or  unless 
clearly  erroneous." 

NLRB  V.  Deena  Artware   (CA-6),  207  F.  2d 

798; 
Jewel  Tea  Co.  v.  Kraus  (CA-7),  204  F.  2d  549. 

(b)  Appellee  acted  solely  and  only  as  an  officer  of  the  United 
States. 

The  trial  Court  has  used  the  term  "technical  con- 
tempt" to  characterize  the  notice  of  March  9  given 
by  appellee  to  appellant.  The  appellee  herein  is  the 
District  Director  of  the  Immigration  and  Naturaliza- 
tion Service  in  San  Francisco.  At  all  times  he  acted 
in  his  official  capacity  as  an  officer,  agent,  and  em- 
ployee of  the  United  States.  His  performance  of  duty 
is  controlled  by  the  statutes  and  laws  enacted  by  the 
Congress  of  the  United  States,  the  regulations  of  the 
department  under  which  he  served  and  the  orders  and 
directions  of  his  superior. 

There  is  a  long  list  of  authorities  for  the  principle 
that  a  government  official  is  immime  from  liability  for 
acts  authorized  by  law  and  within  the  scope  of  his 
duties.  Mistake  of  fact,  mistake  of  law,  or  even 
ulterior  motive,  will  not  make  the  official  liable  for 
damages  for  his  action. 

Spalding  v.  Vilas,  161  U.S.  483,  498; 

Long  V.  Wood,  92  F.  2d  211,  cert.  den.  ,302  U.S. 
686; 

United  States  v.  Craig,  266  Fed.  230; 

Cooper  V.  O'Connor,  99  F.  2d  135; 


14 


Cooper  V.  O'Connor,  107  F.  2d  207; 

Gladstone  v.  Gallon  (CA-9),  145  F.  2d  742; 

LaugJilin  v.  Rosenman,  163  F.  2d  838 ; 

Taylor  v.  McGrath,  194  F.  2d  883; 

Orvis  V.  Brickman,  196  F.  2d  752 ; 

Taylor  v.  Glotfelty,  201  F.  2d  51 ; 

Keppleman  v.  Upton  (N.D.  Cal.),  84  F.  Supp. 

478; 
United  States  v.  Merchants  Transf.  d;  Storage 

(CA-9),  144  F.  2d  324. 

(c)  Appellee  acted  in  good  faith  within  the  scope  of  his  author- 
ity by  direction  of  his  superior,  and  in  accordance  with  an 
Act  of  Congress, 

Appellee  had  been  directed  by  his  superiors  to  act 
in  accordance  with  the  provisions  of  the  McCarran- 
Walter  Act,  the  Immigration  and  Nationality  Act  of 
1952.  (8  U.S.C.  1252(a).)  Said  Act  authorized  the 
imposing  of  conditions  in  a  delivery  bond.  The  notice 
of  March  9,  1953  was  given  in  good  faith  in  accord- 
ance with  said  Act  and  direction. 

In  the  case  of  Pennsylvania  v.  The  Wheeling  and 
Belmont  Bridge  Co.,  59  U.S.  421,  the  defendants  had 
been  enjoined  from  building  a  certain  bridge  which 
would  obstruct  navigation  on  a  certain  river.  There- 
after Congress  enacted  legislation  which  did  author- 
ize the  bridge.  The  defendants,  in  reliance  upon  this 
Act  of  Congress  as  authority,  proceeded  with  the  con- 
struction of  the  bridge  in  disobedience  of  the  injunc- 
tion. Upon  a  motion  for  attachments  against  the 
persons   mentioned   for   this   disobedience   and    con- 
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tempt,  the  majority  of  the  Court  (p.  436)  was  of  the 
opinion  "that  the  Act  of  Congress  afforded  full  au- 
thority to  the  defendants  to  reconstruct  the  ])rid,i;c 
and  the  decree  directing-  its  alteration  or  ahatenicnt 
could  not,  therefore,  be  carried  into  execution  after 
the  enactment  of  this  law,  and  inasmuch  as  the  grant- 
ing of  an  attachment  for  the  disobedience  is  a  ques- 
tion resting  in  the  discretion  of  the  Court,  under  all 
the  circumstances  of  the  case,  the  motion  should  be 
denied." 

The  dissenting  opinion  of  Justice  McLean,  althougli 
expressing  the  view  that  the  law  was  unconstitutional 
and  void,  still  considered  it  an  excuse  for  the  de- 
fendants' contempt. 

The  following  is  quoted  from  page  449: 

''Six  of  my  brethren  now  hold  that  the  Act  of 
Congress  arrested  the  progress  of  the  Court  in 
carrying  their  decree  into  effect  and  gave  the 
defendants  a  right  to  build  their  bridge.  The 
injimction  prohibited  them  from  reconstructing 
it;  can  the  defendants  be  punished  for  contempt 
for  doing  that  which  the  law  authorized?  This 
view  shows  that  the  injunction  ought  not  to  have 
been  granted,  as  it  was  against  the  law.  And  is 
not  this  a  sufficient  excuse  for  the  contempt 
charged?  My  view  is,  thut  the  latv  ivas  uncon- 
stitutional and  void,  and,  yet  I  consider  it  as  ex- 
cusing the  defendants'  contempt.  I  cannot  pun- 
ish defendants  hy  fine  or  imprisonment  for  doiny 
that  which  the  law  authorized  them  to  do." 
(Emphasis  ours.) 
Mills  V.  Green,  159  U.S.  651,  16  S.Ct.  132. 
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From  the  United  States  v.  United  Mine  Workers, 
330  U.S.  358,  the  following  is  quoted  from  pages 
303-4: 

''Judicial  sanctions  in  civil  contempt  proceed- 
ings may,  in  a  proper  case,  be  employed  for 
either  or  both  of  two  parties:  to  coerce  the  de- 
fendant into  compliance  with  the  court's  order, 
and  to  compensate  the  complainant  for  losses 
sustained.  Gompers  v.  Bucks  Stove  and  Range 
Co.,  supra,  at  448,  449.  Where  compensation  is 
intended,  a  fine  is  imposed  payable  to  the  com- 
plainant. Such  fine  must  of  course  be  based  upon 
evidence  of  complainant's  actual  loss,  and  his 
right,  as  a  civil  litigant,  to  the  compensation  fine 
is  dependent  upon  the  outcome  of  the  basic  con- 
troversy. ' ' 

In  the  case  of  Netvton  Rubber  Works  v.  Be  Las 
Casas,  et  al.,  84  Northeast  Reporter  119,  the  Supreme 
Judicial  Court  of  Massachusetts  had  before  it  a  sit- 
uation in  which  the  defendant  had  been  enjoined 
from  maintaining  a  certain  dam  or  obstructing  a 
certain  river  to  the  injury  of  the  plaintiff.  A  legisla- 
tive enactment  thereafter  authorized  such  a  dam  and 
the  defendant  then  constructed  it.  On  the  proceeding 
to  hold  defendant  in  contempt,  the  Court  said: 

"This  statute,  enacted  after  the  decree,  gave 

the  respondents  ample  authority  to  do  all  that 

they  are  alleged  to  have  done." 

The  Court  was  of  the  opinion  that  the  defendant 
could  not  be  held  in  contempt,  saying  that  if  the  effect 
of  the  statute  was  in  doubt  he  could  bring  a  bill  of 
review  to  have  the  decree  vacated,  but  continued 
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"But  this  was  unnecessary.  For,  if  tlioy  acted 
in  good  faith,  understanding  that  the  effect  of 
the  new  law  was  to  give  them  authority  wliich 
would  relieve  them  from  the  restraint  of  the 
decree,  and  if  in  fact  the  statute  gave  them  such 
authority,  there  would  l)e  no  ground  for  holding 
them  guilty  of  wilful  disobedience  in  contempt 
of  the  court." 

On  March  16,  1953  Judge  Murphy  refusc^d  to  issue 
the  order  to  show  cause  on  the  ground  that  the  new 
law.  Public  Law  414,  the  Immigration  and  National- 
ity Act  of  1952,  the  McCarran-Walter  Act  (8  U.S.C. 
1101,  et  seq.)  was  then  applicable  and  provided  au- 
thority for  the  action  of  appellee.  This  Court,  in 
Yanish  v.  Barker,  211  F.  2d  467,  reversed  Judge 
Murphy's  order  of  dismissal  and  remanded  the  cause 
with  direction  to  issue  the  order  to  show  cause  re- 
quiring appellee  to  show  cause  why  he  should  not 
be  held  in  contempt  (of  Judge  Lemmon's  order  of 
July  28,  1950).  The  order  (Tr.  4)  of  Judge  Hamlin 
of  July  12,  1954  is  the  result  of  the  hearing  on  the 
order  to  show  cause  in  compliance  with  the  mandate. 
This  order  makes  no  mention  of  any  status  saved 
to  ax)pellant  by  the  savings  clause  of  the  1952  Act, 
Sec.  405(a).  The  judge  simply  found  Www  was  a 
"technical  contempt"  of  the  injunction  wlicn  the 
notice  was  sent  on  March  9,  1953,  but  that  when  a|)- 
pellant  was  taken  into  custody  on  March  17,  1953 
his  status  had  changed  in  that  on  March  11,  lf>r)3  lie 
had  become  subject  to  a  final  order  of  deportation. 
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IV. 

APPELLANT  HAS  SUFFERED  NO  DAMAGE. 

On  the  contrary,  he  has  successfully  avoided  de- 
portation from  March  11,  1953  to  date.  No  proceed- 
ing has  been  commenced  to  review  the  legality  of  the 
deportation  order.  Appellant's  status  has  changed 
from  8  U.S£.  1252(c)  to  8  U.S.C.  1252(d)  in  that 
more  than  six  months  has  elapsed  since  the  deporta- 
tion order  became  final. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  Court  below 
did  not  err  in  ordering  no  sanction  imposed  on  ap- 
pellee nor  reparation  awarded  to  appellant. 

Dated,  San  Francisco,  California, 
June  17, 1955. 

Lloyd  H.  Burke, 

Uaited  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 
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Statutes 

Immigration  and  Nationality  Act  of  1952  (P.L.  414,  8  U.S.C. 
Sections  1101  et  seq.) 


No.  14,518 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Nat  Yanish, 

Appellant, 


vs. 


Bruce  G.  Barber,  District  Director, 
ImmigTation  and  Naturalization 
Service, 

Appellee. 


APPELLANT'S  CLOSING  BRIEF. 


INTRODUCTION. 

In  his  Opening  Brief  Ap})ellant  posed  the  question 
before  this  Court  in  the  following  manner: 

"When  a  respondent  is  found  in  contempt  of  a 
court  order  and  when  the  record  shows  that  ])eti- 
tioner  has  suffered  damages  as  a  result  of  that 
contempt,  may  a  trial  court  refuse  to  impose 
sanctions  on  respondent  or  award  reparation  to 
petitioner?"  (Opening  Brief,  pp.  4-5.) 

Appellee,  as  he  must,  accepted  the  question  thus 
posed.  (Appellee's  Brief,  p.  7.)  But  to  this  question, 
A])pellee  says  littk^  or  nothing  to  meet  or  rebut  the 
imi)act  of  Aj)pellant's  solid  legal  and  factual  position. 


Rather  Appellee  appears  deliberately  to  miss  the 
point,  and  thus  to  display  the  utter  poverty  of  his 
position.  He  almost  ignores  the  basic  fact  that  he  is 
in  contempt  of  court  and  that  his  contempt  has  caused 
substantial  damage  and  injury  to  Appellant  including 
imprisonment  for  a  period  of  over  two  months.  He 
beclouds  the  issue  with  a  re-argument  of  the  basic  law 
of  this  case  which  was  decided  adversely  to  him  by 
this  Court  in  Yanish  v.  Barker,  211  Fed.  (2d)  467. 
Finally,  he  raises,  without  discussion  or  analysis,  a 
captious  query  to  the  jurisdiction  of  this  appeal. 


JURISDICTION. 

Appellee  states  that  the  Order  from  which  this  ap- 
peal is  taken  is  a  non-appealable  order.  However  the 
cases  cited  by  Appellee  do  not  sustain  that  position. 
It  is  true  that  the  contempt  of  which  Appellee  was 
guilty  was  a  civil  contempt.  However  it  does  not  fol- 
low therefrom  or  from  the  cases  cited  by  Appellee 
that  a  civil  contempt  order  is  nonappealable.  In  the 
cases  cited  the  contempt  proceeding  had  been  com- 
menced prior  to  judgment  in  the  main  action.  Here 
the  judgment  in  the  main  action  is  a  final  one  from 
which  no  appeal  has  been  taken.  The  contempt  was 
committed  a  long  time  after  this  judgment  had  be- 
come final.  Thus  the  Order  of  the  District  Court  in 
this  case  refusing  to  impose  sanctions  upon  Appellee 
and  to  award  reparation  to  Appellant  finally  denied 
the  relief  sought  by  Appellant  in  this  contempt  pro- 
ceeding.   The  Order  therefore  was  a  final  one  and 


appealable  as  a  final  order.   {Lamb  v.  Cramer,  285 
U.S.  217,  220,  221.) 


APPELLANT'S  IMPRISONMENT  WAS  OCCASIONED  SOLELY 
BY  HIS  REFUSAL  TO  YIELD  TO  ILLEGAL  AND  CONTEMP- 
TUOUS DEMANDS  OF  APPELLEE. 

Appellee  calls  the  attention  of  this  Court,  in  some 
detail,  to  the  fact  that  during  the  critical  jjcriod  of 
March  1953,  the  deportation  order  against  Appellant 
became  final  a  few  days  before  he  was  incarcerated 
by  Appellee.  The  inference  intended  is  that  the  cause 
for  imprisonment  is  to  be  found  in  that  fact  and  not 
in  the  fact  of  Appellee's  contempt.  The  intended  in- 
ference is  at  variance  with  the  prior  opinion  of  this 
Court : 

'^Petitioner  (Yanish)  was  in  fact  taken  into 
custody  on  March  17,  1953  for  failure  to  furnish 
the  bond  demanded  *  *  *" 

(211  Fed.  (2d)  at  footnote  3,  p.  409.) 

It  is  also  at  variance  with  Ai)])ollee's  sworn  testi- 
mony in  the  proceeding  from  which  this  appeal  is 
taken.  Apx^ellee  testified  that  he  received  a  general 
directive  shortly  after  January  14,  1953,  almost  60 
days  before  the  deportation  order  became  final,  in 
accordance  with  which  directive  he  demanded  that 
Appellant  i)ost  a  new  bond  containing  the  o])jection- 
able  conditions  and  imprisoned  Ap])ellant  for  his  re- 
fusal to  accede  to  this  demand.  (Record,  pp.  52-55.) 
His  only  testimony  concerning  the  finality  of  tlie  de- 
portation order  is  a  statement,  in  response  to  a  lead- 


ing  question,  that  he  knew  the  deportation  order  had 
become  final.  (Record,  p.  55.)  Under  cross-examina- 
tion he  testified  definitely  that  the  instructions  under 
which  he  acted  to  require  the  new  bond  conditions  and 
to  take  Appellant  into  custody,  were  the  instructions 
received  shortly  after  January  14,  1953.  (Record,  p. 
61.) 

The  fact  is  that  Appellant  was  imprisoned  for  one 
reason  and  one  reason  only:  His  refusal  to  yield  to 
Appellee's  demand  of  March  9,  1952,  that  he  agree 
to  conditions  of  bond  forbidden  by  Judge  Lemmon's 
''valid  and  subsisting"  injunction. 

Characterization  of  Appellee's  conduct  as  ''techni- 
cal contempt^  cannot  detract  from  its  contemptuous 
nature.  Nor  can  it  relieve  him  of  responsibility  for  the 
events  that  flowed  directly  from  it  and  were  part  of 
it.  Nor  can  it  relieve  him  of  responsibility  for  the 
damages  thereby  incurred  by  Appellant. 

With  these  basic  facts  in  mind,  the  balance  of  Ap- 
pellee's argument  lacks  all  persuasion  and  is  shown 
to  ignore  the  real  issue  in  this  case.  Thus  it  is  patent 
that  Appellee's  acts  were  not  authorized  by  law  or 
within  the  scope  of  his  authority."  His  acts  were  not 
authorized  by  the  Immigration  and  Nationality  Act 
of  1952  (P.L.  414,  8  USC  §§1101,  et  seq.),  as  Appellee 
contends,  because  this  Court  has  already  held  that 
they  were  not.  Nor  were  his  acts  permitted  by  Judge 
Lemmon's  injunction,  because  the  District  Court  has 


^Appellee's  Brief,  pp.  8-10. 
^Appellee's  Brief,  pp.  13-17. 


already  finally  held  that  they  were  not.  Appellee  does 
not  and  cannot  point  to  any  other  law  or  decision 
which  authorized  his  acts.  Being  unlawful,  a  fortiori, 
they  could  not  have  been  within  the  scope  of  his 
authority. 

It  follows,  therefore,  that  the  refusal  of  the  District 
Court  to  impose  sanctions  and  award  reparation  con- 
stitutes "a  refusal  to  apply  well  settled  principles  of 
law"  to  which  refusal  legal  discretion  does  not  extend. 
Union  Tool  Co.  v.  Wilson,  259  U.S.  107,  112; 
Parker  v.  U.  S.,  153  Fed.  (2d)  66,  70,  C.A.  1; 
Ingraham  Co.  v.  Germanow,  4  Fed.  (2d)  1002, 

C.A.  2; 
Enoch  Morgan's  Sons  Co.  v.  Gibson,  122  Fed. 

420,  423; 
In  re  Sylvester,  41  Fed.  (2d)  231,  D.C.N.Y. 

There  is  no  law  to  the  contrary.  Cases  cited  by  Ap- 
pellee^ do  not  either  in  holding  or  as  quoted  by  Ap- 
pellee support  his  position.  They  are  either  not  in 
point  or  as  in  the  case  of  Union  Tool  Co.  v.  Wilson, 
supra,  actually  support  Appellant's  position. 


CONCLUSION. 

Appellee  has  been  found  in  contempt  of  Court.  His 
contempt  caused  Appellant  among  other  things,  to  be 
deprived  of  his  liberty  for  a  period  of  more  than  two 
months.  For  this  and  his  other  damage  he  is  entitled 
to  reparation  in  the  form  of  a   compensatory  fine. 


sAppellee's  Brief,  pp.  12-13. 


The  failure  of  the  Court  below  to  award  such  repara- 
tion was  clear  error  and  requires  a  reversal  of  its 
judgment  on  that  issue. 

Dated,  San  Francisco,  California, 
July  15, 1955. 

Respectfully  submitted, 
Norman  Leonard, 
Francis  J.  McTernan,  Jr., 
Attorneys  for  Appellant. 

Gladstein,  Andersen,  Leonard  &  Sibbett, 
Dreyfus  &  McTernan, 
Of  Counsel. 


